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V. 

Kellby. 

(Adwmee  C<m,  Indiana,    1888.) 

Railway  companies  are  bound  to  provide  safe  places  for  those  whom  they 
accept  as  passengers,  and  to  make  reasonable  provision  for  seating  those 
whom  they  undertake  to  carry. 

A  carrier  is  responsible  for  injuries  wilfully  or  carelessly  inflicted  upon 
passengers  by  servants  engaged  in  the  performance  of  duties  within  the 
general  scope  of  their  employment,  whether  the  particular  act  was  or  was 
not  authorized  by  the  master. 

It  is  not  error  for  the  court  to  instruct  the  jury  that  carriers  are  bound  to 
protect  their  passengers  from  violence  on  the  part  of  their  servants,  because 
this  duty  is  not  an  absolute  one  in  all  cases. 

A  passenger  on  an  excursion  train  was  unable  to  find  a  seat  in  the  car 
which  he  entered,  and  after  standing  some  time  was  directed  by  the  conduc- 
tor to  go  to  the  front  car  and  there  take  a  seat.  In  crossing  the  platform, 
in  pursuance  of  this  order,  he  was  carelessly  or  purposely  jostled  by  a  brake- 
man  and  thrown  from  the  train.  In  an  action  oy  him  against  the  railroad 
company,  to  recover  damages  for  his  injuries,  the  court  instructed  the  jury 
that  it  was  the  duty  of  the  passenger  to  follow  the  directions  given  by  the 
conductor,  and  that  he  might  assume  that  said  conductor,  being  familiar 
with  the  operation  of  cars,  had  reasonable  knowledge  of  what  was  required 
for  safety  and  protection ;  but  that  if  the  passenger  himself  knew  that  the 
movement  would  be  attended  with  danger,  he  was  not  bound  to  obey  the 
order.     MM,  that  this  instruction  was  proper. 

Instructions  are  to  be  taken  as  a  whole,  and  if,  when  so  taken,  they  express 
the  law  correctly  and  without  material  contradiction,  they  wiil  be  sustained 
on  appeal. 

Eluott,  J. — On  the  night  of  the  4th  July,  1882,  the  appellee 
was  passenger  on  an  excursion  train  of  the  appellants  ;  he  entered 
a  car  before  the  train  moved,  found  it  so  crowded  that  he  could 
not  obtain  a  seat,  remained  standing  imtil  near  midnight,  when  the 
cond actor  directed  him  to  go  forward  to  the  front  car  and  there 
take  a  seat;  he  undertook  to  obey  this  order,  and,  in  attempting 
to  cross  from  one  car  to  the  other,  was,  as  the  evidence  adduced  in 
his  behalf  tends  to  prove,  either  carelessly  or  purposely  jostled  by 
one  of  appellant's  brakemen  and  thrown  from  tlie  train. 

Railway  companies  are  bound  to  provide  safe  places  for  those 
whom  they  accept  as  passengei-s,  and  to  provide  reasonable  pro- 
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vision  for  seating  those  whom  thej  undertake  to  carry.  Thomp- 
son, carriers,  224;  Hacheson  on  carriers,  sec.  225.  The  fourth 
instraction  given  in  this  case  declares  this  rule  of  law,  and  was  not 
erroneous.  It  is  sometimes  proper  to  give  a  general  statement  o{ 
the  duties  of  carriers,  and  when  the  statement  is  a  correct  one, 
even  though  not  strictly  necessary  under  the  evidence,  there  is  no 
material  error.  Sawyer  v.  Sanes,  10  Kans.  470,  charging  the  jury, 
sec.  475.  The  fifth  instruction  reads  thus :  The  defendants  obli- 
gation was  to  carry  the  plaintifi  safely  and  properlv,  and,  if  the 
defendant  intrusted  this  duty  to  servants,  the  law  holds  defendant 
responsible  for  the  manner  in  which  they  execute  it.  The  carrier 
is  obliged  to  protect  the  passenger  from  violence  from  its  own 
servants  and  from  every  source  whatsoever.  '*'  It  is  established 
Jaw  that  carriers  are  responsible  for  the  negligent  and  wilful  wrongs 
of  their  servants  suffered  or  done  in  the  line  of  their  employment. 
It  is  also  true,  as  a  general  rule,  Uiat  carriers  are  under  a  duty  to 

frotect  their  passengers  from  violence  and  insults  from  all  sources.'^ 
n  Groddard  v.  Grand  Trunk  57,  Me.  202 ;  2  Am.  Rep.  41,  it  was 
said,  "  The  law  seems  now  to  be  well  settled  that  tne  carrier  is 
obliged  to  protect  his  passengers  from  violence  and  insults  of  what- 
soever source  arising,  and  this  view  is  well  sustained.  Buttam  v, 
Atlantic,  etc.,  Co.,  43  Am.  R.  749.  Hutchinson  on  Carriers,  sec. 
596.  Thompson  on  Carriers  365.  There  rests  on  carriers  this  obliga- 
tion to  protect  passengers  from  violence,  and  an  instruction  which 
asserts  in  general  terms  this  obligation  cannot,  in  such  a  case  as  the 

f)resent,  be  deemed  erroneous.  It  is  no  doubt  true  that  if  the  vio- 
ence  could  not  have  been  foreseen  or  prevented  by  the  highest 
degree  of  care,  the  carrier  would  be  absolved  from  liability. 
Thompson  on  Carriers  364  and  5  ;  Ifutchinson  on  Carriers,  sec.  552; 
The  Grand  Rapids,  etc.,  Co.  v.  Bryd,  65  Ind.  526.  This,  however, 
does  not  prove  that  the  statement  of  the  general  rule  is  incorrect, 
for  the  duty  of  protecting  passengers  from  violence  does  rest  on  all 
carriers,  although  this  duty  is  not  an  absolute  one.  If  the  care 
which  the  law  requires  is  exercised  by  the  carriers,  then  the  duty 
is  discharged,  and  there  is  no  liability. 

A  carrier  is  responsible  for  injuries  wilfully  or  carelessly  inflict- 
ed upon  passengers  by  servants  engaged  in  the  performance  of 
duties,  within  the  general  scope  of  their  employment,  whether  the 
particular  act  was  or  was  not  authorized  by  the  master.  The  question 
in  such  cases  is  whether  the  servant  was,  when  he  inflicted  the 
injury,  acting  within  the  line  of  his  duties,  and  not  whether  the 
particular  act  was  authorized.  The  Terre  Haute,  etc.,  Co.  t?.  Jack- 
son, 81  Ind.  20 ;  Gaure  v.  The  Noblesville,  etc.,  Co.,  76  Ind.  142, 
S.  C.  Am.  Reps. ;  Jeffersonville,  etc.,  Co.  v,  38  Ind.  116 ;  Stewart, 
etc.  V.  Brooklyn,  etc.,  Co.,  90  N.  Y.  588,  S.  C.  43  Am.  R  185  ; 
Lynch  v.  Metropolitan,  etc.,  Co.,  90  N.  Y.  77,  S.  C.  43  Am. 
R.  141. 


LOUISVILLE  AND  NASHVXLLS  B.  B.  00.  V.  KELLEY.         3 

The.  duty  of  a  carrier  is  to  safely  carry  passengers.  This  is  a 
duty,  bnt  not  an  absolnte  one.  It  is  true  that  carriers  of  passengers 
are  not  insurers  of  the  safety  of  those  whom  they  undertake  to  carry 
against  all  the  risks  of  travel,  bnt  there  nevertheless  rests  upon 
them  the  eeneral  duty  of  safely  carrying.  The  adjudged  cases, 
and  the  authorities  of  text  books,  in  stating  the  duties  of  carriers 
state  in  general  terms  that  they  are  under  obligation  to  carry  safely. 
The  Terre  Haute,  etc,  Co.  v.  Jackson  supra ;  Christie  v.  Greggs, 
2  Campbell,  Y9.  It  was  said  in  Sherock  v.  Abling,  44  Ind.  184, 
in  speaking  of  the  duty  of  carriers :  His  contract  with  them  is  to 
provide  for  their  safe  conveyance,  as  far  as  human  freight  will  go. 
*^  An  instruction,  stating  in  general  terms  that  the  carrier's  duty  is 
to  carry  safely,  could  not  have  misled  the  jury  on  the  present  case, 
if,  indeed,  it  could  be  said  that  such  an  instruction  could  have  that 
effect  in  anv.  If  the  defendant  had  desired  a  more  complete  instruc- 
tion upon  this  point  it  would,  no  doubt,  have  been  entitled  to  it ; 
bnt  as  the  instruction  given  purports  to  be  a  statement  of  a  general 
rale,  and  is  correct  as  far  as  it  goes,  and  as  no  request  was  made 
to  instruct  more  specifically  upon  this  point,  there  is  no  such  error 
as  will  warrant  a  reversal." 

The  ninth  instruction  reads  thus :  "It  is  the  duty  of  a  passenger 
to  follow  the  reasonable  directions  given  by  the  agent  in  charge  of 
the  railway  train  in  respect  to  passing  from  one  car  to  another, 
while  the  same  are  in  motion,  for  the  purpose  of  finding  a  seat ; 
bnt  if  the  passenger  himself  knows  that  the  movement  would  be 
attended  with  danger  it  would  not  in  such  case  be  his  duty  to  obey 
the  conductor."  The  twelfth  instruction,  after  stating  the  law 
substantially  as  in  the  ninth,  declares  "  that  passengers  may  assume 
that  the  agents  and  servants  are  familiar  with  the  operation  of  cars, 
and  have  reasonable  knowledge  of  what  is  required  for  safety  and 
protection  while  giving  such  directions."  "We  think  this  instruc- 
tion states  the  law  correctly.  '  It  is  the  dutv  of  passengers  to  obey 
the  reasonable  directions  of  the  agents  in  cliarge  of  the  train  where 
there  is  no  knowledge  that  such  obedience  would  lead  to  danger. 
Ifo  cases  asserting  an  opposite  rule  are  cited  by  the  able  counsel 
for  appellant,  nor  have  we,  after  a  careful  search,  been  able  to  find 
any.  We  do  find  many  well-considered  cases  fully  sustaining  it. 
In  a  late  case,  that  of  Pool  v.  Chicago,  etc.,  Co.,  56  Wise.  227,  the 
court,  after  reviewing  cases  decided  by  the  N.  Y.  Court  of  Appeals, 
Baid,  "  These  authorities  fully  justify  the  position  taken  by  this 
court  on  the  former  appeal,  and  the  remark  of  the  Chief  Justice, 
in  speaking  upon  that  point,  that  he  (the  plaintiff)  relied — and  we 
think  he  had  a  right  to  rely — on  the  judgment  of  the  person  in 
charge  of  the  car,  presuming  that  by  following  his  direction  in 
the  matter  he  would  not  expose  himself  to  any  unnecessary  or  un- 
usual peril."  In  Filer  v.  Tlie  New  York,  etc..  Co.  59  N.  Y.,  351, 
the  court  conceded  it  to  be  the  general  rule  tnat  it  is  negligence 
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for  a  passenger  to  leave  a  car  while  it  is  in  motion,  but  remarked, 
that  **  when  the  conductor  directed  the  passenger  to  get  off  the 
train,  although  in  motion,  such  passenger  will  natur^y  assume 
that  it  is  entirely  safe,  or  he  would  not  give  the  direction.  In  the 
case  between  the  same  parties  reported  in  49  N.  Y.  47,  the  court 
said :  ''  The  defendant  cannot  complain  that  the  plaintiff  did  not, 
under  the  circumstances,  encounter  some  degree  of  peril,  the  jury 
having  found  that  it  was  not  imprudent  for  her  to  do  so,  and  was^  en- 
countered at  the  instance  of  the  brakeman  on  the  cars."  The  case 
of  the  Pennsylvania  Co.  v.  McClosky  26  Pa.  St.  526,  covers  the  rule 
much  further,  for  it  was  there  said :  "  A  railroad  carrying  passen- 
gers cannot  allege  that  a  passenger  is  in  fault  in  obeying  specific 
directions  of  the  conductor  instead  of  the  general  direction,  of 
which  he  has  been  informed." 

Our  own  cases  hold  that  passengers  are  warranted  in  obeying 
the  directions  of  the  agents  and  servants  of  the  carriers,  unless 
such  obedience  leads  toknown  danger,  which  a  prudent  man  would 
not  encounter.  The  Lake  Erie,  etc..  Company  v.  Fix  (§  643) ; 
M"ave  V.  Flack  (May  Term) ;  Penna.  Co.  v.  Hougliland  78  Ind.  206. 

Instructions  are  to  be  taken  as  a  whole,  and  if,  when  so  taken, 
they  express  the  law  correctly  and  without  material  contradiction, 
they  will  be  sustained  upon  appeal.  It  is  not  to  be  expected  that 
a  trial  court  will  embody  in  one  instruction  all  the  rules  applicable 
to  the  various  phases  of  the  case ;  especially  is  this  true  where 
negligence  is  the  issue ;  for  it  cannot  be  expected  that  the  court 
wiU  group  in  one  instruction  the  law  of  contributory  negligence 
with  rules  for  determining  the  defendant's  negligence.  Where,  as 
here,  the  court,  in  full  and  explicit  terras,  informs  the  jury  that  no 
recovery  can  be  had,  in  case  tne  plaintiffs  negligence  contributed 
to  the  injury,  it  is  not  necessary  to  qualify  all  the  other  instruc- 
tions by  repeating  the  rule.  We  cannot  disturb  the  verdict  on  the 
evidence. 

Judgment  afiinned. 

Company  Liable  for  Assault  by  Servant  on  Passenger.— A  railroad  com- 
pany is  bound  to  protect  its  passengers  from  assault  or  ill  treatment  by  its 
servants  during  their  transportation,  and  is  liable  for  an  injury  resulting 
therefrom. 

Weed  V,  Panama  R.  Co.,  17  N.  Y.  862;  Craker  «.  Chicago,  etc.,  R.  Co., 
:}6  Wise.  657;  Milwaukee,  etc.,  R.  R.  Co.  v.  Finney,  10  Wise.  888;  Quigley 
r.  Central  Pacific  R.  Co.,  11  Nev.  350;  Goddard  v.  Grand  Trunk  R.  Co.,  67 
Me.  203;  Sherley  d.  Billings,  8  Bush.  147;  Malleck  v.  Tower  Grove,  etc.,  R. 
Co.,  57  Me.  18;  Brand  v.  Troy,  etc.,  R.  Co.,  8  Barb.  868;  Hanson  «.  Euro- 
pean, etc.,  R.  Co.,  62  Me.  84;  Bryant  v.  Rich,  106  Mass.  180;  Ramsden  v. 
Boston,  etc.,  R.  R.  Co.,  104  Mass.  117;  Pendleton  v,  Kinsey,  3  Cliff.  416; 
Rounds  V,  Delaware,  etc.,  R.  R.  Co.,  64  N.  Y.  129;  Shea  v.  Sixth  Avenue  R. 
R.  Co.,  62  N.  Y.  180;  T.  H.  &  I.  R.  R.  Co.  v,  Jackson,  6  Am.  &.  Eng.  R.  R. 
Cas.  178;  Johnson  v,  Chicago,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  No.  6; 
Wabash,  etc.,  R.  R.  Co.  v.  Roctor,  9  Am.  &.  Eng.  R.  R.  Cas.  264;  Schultzo. 
Third  Ave.  R.  R.  Co.,  9  Am.  «&.  Eng.  R.  R.  Cas.  412. 
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CaMs  Holding  Company  not  Liable  where  Assault  is  Outside  Scope  of 
Servant's  Duty. — In  some  cases  it  is  held  that  where  the  assault  or  ill-treat- 
ment is  clearly  outside  the  scope  of  the  servant's  duty,  the  company  is  not 
liable.  Bvansville,  etc,  R.  Co.  v.  Baum,  26  Ind.  70;  Isaacs  e.  Third  Avenue 
R  R.  Co.,  47  N.  T.  122;  Parker,  v,  Erie  R.  R.  Co.,  5  Hun.  57;  McKeon  v, 
(Stizen*s  R.  Co.,  42  Mo.  79;  Great  Western  R.  Co.  «.  Miller,  19  Mich.  805; 
Priest  V.  Hudson,  etc.,  R.  R.  Co.,  40  How.  Pr.  456;  Little  Miami,  etc.,  R.  R. 
Co.  V.  Wetmore,  19  Ohio  St.  110. 

Company  is  Liable  where  Assault  is  Within  Scope  of  Servant's  Duty. — 
It  is  at  any  rate  clear  that  where  the  assault  or  ill-treatment  is  within  the 
scqpe  of  the  servant's  duty,  oris  an  abuse  of  a  discretion  intrusted  to  him,  the 
company  is  liable.  Jeffersonville,  etc.,  R.  R.  Co.  «.  Rogers,  38  Ind.  116;  In- 
dianapolis, etc.,  R.  R.  Co.  V.  Anthony,  48  Ind.  188;  Quigley  «.  Central  Pacific 
R  R.  Co.,  11  Nev.  350;  Atlantic,  etc.,  R.  Co.  v,  Dunn,  19  Ohio  St.  162; 
Passenger  R.  Co.  v.  Touog,  21  Ohio  St.  618;  Travers  v.  Kansas,  etc.,  R. 
Co.,  63  Mo.  421;  Baltimore,  etc.,  R.  Co.  «.  Blocher,  27  Md.  277;  Brown  v. 
Hannibal,  etc.,  R.  Co.,  66  Mo.  588;  M*Einley  v.  Chicago,  etc.,  R.  Co.,  44 
Iowa,  314;  Pittsburgh,  etc.,  R  R.  Co.  v,  Theobald,  51  Ind.  246;  Pittsburgh, 
etc.,  R.  Co.  V.  Slusser,  19  Ohio  St.  157;  Kinsley  v.  Lake  Shore,  etc.,  R.  Co. 
125  Mass.  54;  Peck  «.  N.  Y.,  etc.,  R.  Co.,  70  N.  Y.  687;  Whiteker  u.  Eighth 
Avenue  R.  R.  Co.,  51  N.  Y.  295;  Penna  v.  Vandiver,  42  Pa.  St.  865;  Healey 
t.  City  Pass.  R.  R  Co.,  28  Ohio  St.  23;  North  Western,  etc.,  R.  R.  Co.  t>. 
Hack,  66  III.  238;  Galveston,  etc.,  R.  R  Co.  v.  Donahoe,  9  Am.  &  £ng.  R. 
R.  Cas.  287;  Dawson  v.  L.  &  N.  R.  Co.  11  Am.  &  Eng.  R.  R.  Cas.  134; 
Carter  v.  Louisville,  etc..  R.  Co.  8  Am.  &  Eng.  R  R.  Cas.  847,  and  note. 

How  far  Passenger  is  Warranted  in  Assuming  Dangerous  Position  or 
Doing  Dangerous  Act  at  Bidding  of  Conductor. — It  is  for  the  jury  to  say 
whether  or  not  it  is  contributory  negligence  at  the  bidding  of  the  conduc- 
tor for  a  passenger  to  cross  the  platform  of  a  moving  train  m  search  of  a  seat. 
Cleveland,  etc..  R.  Co.  c.  Manson,  80  Ohio  St.  451 ;  Mclntyre  v.  N.  Y.,  etc., 
R  Co.,  37  N.  Y.  281.  As  to  how  far  in  general  a  passenger  is  justified  in 
assuming  a  dangerous  position  or  doing  a  dangerous  act  in  pursuance  of  the 
directions  of  the  conductor  see  the  following  authorities:  Tabor  «.  Delaware, 
etc.,  R  Co.,  71  N.  Y.  489;  Central  R  Co.  v.  Van  Horn,  88  N.  J.  L.  183; 
Columbus,  etc.,  R.  R.  Co.  e.  Farrell,  31  Ind.  488;  Delamatyr  v.  Milwaukee, 
etc.,  R  R.  Co.,  24  Wise.  478;  Evansville,  etc.,  R  R.  Co.  «.  Duncan,  28  Ind. 
441;  Pabst.  v.  Baltimore,  etc.,  R  R.  Co.,  2  Mear  42;  Georgia,  etc.,  R.  R.  Co. 
«.  McCurdy,  45  Ga.  288;  Columbus,  etc.,  R.  R  Co.  v,  Powell,  40  Ind.  87; 
Chicago,  etc.,  R  R.  Co.  v.  Randolph,  58  111.  510;  Hazard  v.  Chicago,  etc., 
R.  R  Co.,  1  BiRs.  503 ;  Lovatt «.  Salem  R.  Co.,  9  Allen  557 ;  Wyatt  v.  Citi- 
zens' R.  Co.,  55  Me.  485;  Filer  v.  New  York,  etc.  R  R  Co.,  68  N.  Y.  124; 
Lambeth  «.  N.  C.  R  R  Co.,  66  N.  Y.  494;  Hickey  c.  Boston,  etc.  R  R.  Co., 
14  Allen  429 ;  Doggett  v.  Illinois  R  R.  Co.,  34  Iowa,  284 ;  Railroad  Co.  v. 
Jones  96  U.  8.  439;  Lawrenceburgh,  etc.,  R.  R.  Co.  t>.  Montgomery,  7  Ind. 
474:  Indianapolis,  etc.  R  R.  Co.  v,  Korst,  93  U.  S.  291;  Penna.  R.  R  Co.  v. 
McCloskey's  Admr.,  23  Pa.  St.  226;  Penna.  R.RCo.  v.  Langdon,l  Am.  &  Eng. 
R.  R  Cas.  79 ;  Kashfille  &  C.  R.  Co.  v.  Erwin,  8  Am.  &  Eng.  R  R  Cas.  465. 
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BuBLiNaTOK,  Okdab  Rapids  and  Nobthbbn  B.  B,  Ca 

V. 

Rayhokd. 

(AdcoHce  Case,  Iowa.    DeomAer  16, 1888.) 

A  bill  of  exceptions  which  la  merely  a  skeleton  bill  in  accordance  with 
the  provisions  of  Sects.  2884  and  8777  of  the  Iowa  Code,  suLfficiently  pre- 
sents the  evidence  in  the  appellate  court. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover  damages 
for  injuries  sustained  while  ali^ting  from  the  cars,  defendant  called  as  a 
witness  its  own  surgeon  who  had  attended  the  plaintiff  and  asked  him  what 
statements  the  plaintiff  had  made  to  witness,  in  answer  to  questions  put  to 
him  by  witness,  as  to  the  way  in  which  his  injury  had  been  caused.  The 
purpose  of  the  offer  was  to  prove  that  plaintiff  had  jumped  from  the  cars 
while  in  motion,  and  thus  had  been  guilty  of  contributory  negligence.  The 
questions  were  put  by  the  witness  to  the  plaintiff  in  order  to  discover  how 
to  properly  treat  the  injuries,  as  they  would  have  been  more  dangerous  if 
caused  by  jumping  from  a  moving  car  than  if  this  had  not  been  the  case. 

HM^  that  the  question  was  not  admissible,  the  answer  of  plaintiff-  to  wit- 
ness being  a  privileged  communication  under  Beet.  3648  of  the  Iowa  Code. 

A  partner  of  the  surgeon  above  named  who  heard  the  said  declarations  of 
the  witness  was  also  held  incompetent  to  testify  in  regard  to  them. 

Common  carriers  of  passengers  are  bound  to  exercise  the  most  care  and 
prudence,  and  are  liable  for  slight  negligence. 

In  an  action  by  a'  passenger  against  a  railroad  company  to  recover  damages 
for  injuries  sustainea  by  him  in  alighting  from  the  cars,  the  evidence  must, 
in  order  to  entitle  the  plaintiff  to  recover,  affirmatively  show  that  there  was 
no  contributory  negligence  on  his  part. 

Appeal  from  Linn  Circuit  Court. 

The  plaintiff  brings  this  action  to  recover  damages  for  injuries 
sustained,  it  is  allegea,  by  being  thrown  from  the  platform  of  de- 
fendant's car  by  the  suddenly  and  carelessly  starting  of  the  train 
whilst  the  plaintiff  was  in  the  act  of  leaving  it  at  a  station.  There 
was  a  jury  trial,  and  a  verdict  and  judgment  for  plaintiff  for  $2,600. 
The  defendant  appeals. 

J.  &  S.  K.  Tracy  for  appellant. 

Stoneman,  Rickel  &  Eastman  for  appellee. 

Day,  Ch.  J. — I. — ^The  appellee  insists  that  the  evidence  is  not 
properly  presented  by  bill  of  exceptions.  The  bill  of  exceptions 
IS  a  skeleton  bill,  prepared  as  authorized  by  Sections  2834  ana  3777 
of  the  Code,  and  m  a  manner  recognized  as  proper  by  this  court 
in  Hill  V.  Holloway,  52  Iowa  678.  Wills  v,  B.  C.  K.  &  N.  E. 
Co.  56  Iowa  520,  and  Glenn  v.  Gleason,  et  al.,  15  N.  W.  Reporter, 

659. 
II, — The  defendant  introduced  as  a  witness  Dr.  J.  R.  Kinney, 
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who  testified  that  he  was  Burgeon  of  defendant,  and  was  called  to 
attend  plaintiff ;  that  he  asked  him  some  questions  in  reference  to 
his  in jnry ;  that  he  wanted  information  to  enable  him  to  judge  if 
the  company  was  responsible  ;  that  it  was  absolutely  necessary  for 
him  to  obtain  a  diagnosis ;  all  surgeons  do  that,  and  that  the  in- 
jury would  be  more  severe  if  the  cars  were  in  motion.     The  de- 
fendant also  introduced  Dr.  H.  Eistine,  who  testified  that  he  was 
a  physician  and  was  called  to  assist  Kinney  in  treating  plaintiff; 
that  he  asked  the  plaintiff  how  he  got  hurt,  and  heard  him  state 
how  the  accident  iiappened,  in  the  presence  of  Dr.  Kinney  and 
Dr.  J.  M.  Bistine.    Tne  defendant  asked  the  witness  the  following 
questions:     "Now  I  will  ask  you  to  state  what  the  plaintiff  said, 
if  anything  as  to  how  the  accident  occurred,  and  how  he  got  in- 
jurea?"    The  plaintiff  objected  to  the  question  as  calling  for  a 
professional   communication  necessary  and  proper  to  enable  the 
doctor  to  exercise  his  professional  functions.     In  answer  to  a  ques- 
tion by  the  court,  the  witness  stated  that  he  was  called  as  consult- 
inof  physician,  and  asked  this  question  for  the  purpose  of  ascer- 
taining the  facts  in  order  to  properly  treat  him.     Tlie  court  there- 
upon sustained  the  objection.     The  defendant  thereupon  offered  to 
show  by  this  witness,  that  the  plaintLflE,  in  response  to  questions 
asked,  stated  that  he  stepped  off^  the  car  while  it  was  in  motion, 
and  thus  fell  and  received  the  injury  sued  for.     The  court  ex- 
cluded the  evidence,  and  the  defenaant  assigns  this  action  of  the 
court  as  error.     The  Code,  Section  3643,  provides:     "No  practic- 
ing attorney,  counselor,  physician,  surgeon,  minister  of  the  gospel, 
or  priest  of  any  denomination,  shall  be  allowed  in  giving  testimony 
to  disclose  any  confidential  communication  properly  intrusted  to 
liim  in  his  professional  capacity,  and  necessary  and  proper  to  enable 
him  to  discnarge  the  functions  of  his  ofiice  according  to  the  usual 
course  of  practice  or  discipline."     Dr.  Eistine  testifies  that  the 
communication  was  made  in  response  to  a  question  asked  for  the 
purpose  of  ascertaining  the  facts  in  order  to  properly  treat  him  ; 
and  Dr.  Kinney  testifies  that  the  injury  would  be  more  severe 
if  the  cars   were   in    motion.     In    view    of   this    testimony    we 
think    the     proffered    communication    comes  clearly  within  the 
protection  of  the  statute.     The  utmost  freedom  should  be  allowed 
in  communications  between  physicians  and  patient,  and  when  in- 
formation is  obtained  in  response  to  interrogatories  directly  put  for 
the  purpose  of  correctly  diagnosing  the  case,  such  information 
should  be  held  privileged. 

III. — The  defendant  also  introduced  Dr.  J.  M.  Eistine,  who  tes- 
tified that'  he  was  a  partner  of  Dr.  H.  Eistine,  and  heard  the 
statements  made  to  him.  The  defendant  offered  to  prove  by  this 
witness  the  same  communication  sought  to  be  proved  by  H.  Eis- 
tine, and  claims  the  right  to  do  so  upon  the  ground  that  the  com- 
munication was  not  made  to  this  witness.     Manifestly  it  would 
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violate  the  spirit  of  the  statute  to  permit  a  physician  to  disclose  a 
commanication  made  in  his  presence  to  his  partner. 

lY. — The  defendant  complains  of  an  instruction  of  the  court 
that  it  was  the  duty  of  the  defendant  as  a  common  carrier  of  passen- 
gers, to  exercise  extraordinary  care  and  caution.  It  is  the  doctrine 
of  the  court  that  common  carriers  of  passengei-s  ai'e  bound  to  exert 
the  utmost  care  and  prudence,  and  are  responsible  for  slight  neg- 
ligence. Sales  V,  Western  Stage  Co,  4  Iowa  547.  The  instruction 
given  is  in  harmony  with  this  rule. 

V. — The  defendant  complains  of  the  giving  of  the  following  in- 
struction :  "  You  have  been  instructed  that  the  burden  is  upon 
the  plaintiflE  to  prove  that  he  was  free  from  contributory  negli- 

gence,  and  the  court  further  instnicts  you  tliat  such  requirement  of 
le  law  is  sufficiently  complied  with  when  the  plaintiff  having 
given  in  the  testimony  in  his  behalf,  showing  his  act  in  relation  to 
the  transaction  causing  the  injury  to  him,  and  such  testimony  fails 
to  show  contributory  negligence  on  his  part ;  but  you  ^re  further 
charged  that  if  you  find  from  a  preponderance  of  the  whole  testi- 
mony in  the  case,  tliat  on  the  part  of  the  defendant,  as  well  as  on 
the  pait  of  tlie  plaintiff,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  the  plaintiff  cannot  recoJirer,  although  the  testi- 
mony of  plaintiff  alone  may  fail  to  show  such  contributory 
negligence  on  his  part."  There  is  a  manifest  diffei'ence  between 
the  evidence  failing  to  show  contributory  negligence  on  the  part  of 
the  plaintiff,  and  showing  affirmatively  that  tlie  plaintiff  exercised 
proper  care.  The  court  instructs  the  jury  that  tue  requirement  of 
the  law  is  sufficiently  complied  with  if  the  testimony  fails  to  show 
contributory  negligence  on  the  part  of  the  plaintiff.  This  reallj' 
shifts  the  burden  from  the  plaintiff  and  places  it  upon  the  defend- 
ant, and,  instead  of  requiring  the  plaintiff  to  show,  in  order  that 
he  may  recover,  that  he  was  not  guilty  of  contributory  negligence,  it 
authorizes  a  recovery  if  the  evidence  fails  to  show  that  he  was 
guilty  of  contributory  negligence.  If  upon  the  question  of  the 
plaintiff's  contributory  negligence,  the  evidence  should  be  in 
equilibrio,  it  would  fail  to  show  contributoiy  negligence  on  the 
part  of  the  plaintiff.  But  the  plaintiff  can  not  recover  if  the 
evidence  is  in  equilibrio.  In  order  to  his  recovery  it  is  necessary 
that  the  evidence  should  show  affirmatively  that  he  was  free  from 
negligence.  The  instruction  contains  the  objectionable  features  con- 
tained in  the  instructions  condemned  in  Patterson  v.  B.  &  M.  Rv. 



Co.  38  Iowa  279.     The  instruction  under  consideration  is  erroneous. 
Revei'sed. 

RoTHRocK,  J.,  dissenting. — I  cannot  concur  in  the  last  point  de- 
termined in  the  foregoing  opinion.  In  the  first  instruction  given 
to  the  jury,  they  were  plamly  directed  that  the  plaintiff  must 
prove    the  facts   necessary    for    a    recovery    by    a    preponder- 


BURLINOTON^,  BTC,  R   R.   CO.  t:  RAYMOND.  9 

ance  of  evidence,  and  that  by  a  preponderance  of  evidence  is 
meant  a  greater  weight  of  testimony.  In  the  instmction  held  to 
be  erroneous  in  the  opinion  of  the  majority,  the  court  again  recurs 
to  these  questions,  and  the  jury  are  again  advised  that  the  burden 
is  on  the  plaintiff  to  prove  that  he  was  free  from  contributory  neg- 
ligence, and  in  further  defining  the  preponderance  of  evidence, 
tiie  instruction  states  that  the  law  on  this  subject  ^'  is  sufficiently 
complied  with  when  the  plaintiff  having  given  in  the  testimony  in 
liis  behalf  sliowiug  his  act  in  relation  to  tlie  transaction  causing 
the  injury  to  him,  and  such  testimony  fails  to  show  contributory 
negligence  on  his  part."  By  this  I  understand  that  if  by  consider- 
ing all  of  the  plaintiff's  evidence  it  does  not  show  contributory  neg- 
li^nce,  this  is  sufficient  to  entitle  him  to  recover,  unless  there  is 
other  evidence  in  the  case  showing  such  negligence. 

I  concede  that  there  may  possibly  be  such  a  state  of  proof 
upon  an  issue  of  fact  as  to  produce  an  exact  equilibrium,  but  such 
a  condition  of  the  proof  is  exceedingly  rare,  and  it  must  be  remem- 
l)ered  that  the  plaintiff  in  showing  that  he  was  not  chargeable  with 
negligence  is  required  to  prove  a  negative. 

Now  it  appears  to  me  that  when  his  evidence  has  been  intro- 
dnced  and  it  does  not  show  that  he  was  negligent,  it  necessarily  fol- 
lows that  it  does  show  that  he  was  not  negligent.  He  of  course 
introduced  all  of  the  facts  in  evidence  upon  wliich  he  claimed  the 
right  to  recover,  including  his  acts  in  relation  to  stepping  from  the 
train,  and  the  time  and  manner  thereof.  When  this  evidence  was 
presented  to  the  jnry  and  it  did  not  show  negligence  in  plaintiff,  it 
surely  showed  the  contrary — that  he  was  not  negligent.  In  my 
opinion  this  court  is  not  warranted  in  invoking  that  most  indefinite 
and  uncertain  rule  as  to  an  exact  equilibrium  of  evidence  and  there- 
i)Y  reversing  the  judgment  on  this  instruction,  especially  as  the 
jury  were  elsewhere  plainly  told  they  must  find  from  a  preponder- 
ance of  all  the  evidence  that  plaintiff  was  not  negligent. 

I  am  authorized  to  say  that  Mr.  Justice  Beck  concurs  in  the 
views  I  have  herein  expressed. 

Confidential  Communication  to  Piiysician. — It  is  well  settled  that  at  com- 
mon law  communications  made  by  a  patient  to  a  physician  are  not  privi- 
l^pd  communications.  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  618; 
Baker  v.  R.  R.  Co.,  L.  R.  3  C.  P.  91 ;  Mahoney  v.  Insurance  Co.,  L.  R.  6  C. 
P.  253;  King  «•  Gibbons,  2  C.  &  P.  97. 

But  in  New  York,  Missouri,  Michigan,  Wisconsin  and  Iowa  the  law  is  al- 
tered by  statute  so  as  to  make  these  communications  privileged.  As  to  the 
construction  of  the  statutes  see  Hunn  v.  Hunn.  1  T.  &  C.  499;  Johnson  v. 
Johnson,  14  Wend.  687;  Hewitt  t.  Prime,  21  Wend.  79;  Edington  v,  Ins. 
Co.,  5  Hun.  1 ;  Kendall  v.  Gray,  2  Hilt.  800. 

It  seems,  however,  that  independent  of  any  statute,  the  declarations  of  a 
person  injured  on  a  railway  made  to  the  company's  surgeon  while  treating 
nim  for  the  injury  are  inadmissible. 

Gooey  «.  L.  B.  &  S.  C.  R.  R.  Co.,  L.  R.  5.  C.  P.  146;  Skinner  v.  Great 
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ant's  train  of  cars.  The  accident  occurred  by  reason  of  the  cars 
leaving  the  track,  inflicting  permanent  injuries  upon  the  plaintiff 
by  the  fracture  of  his  ribs  and  collar-bone,  and  contusions  of  the 
head.  And  the  proximate  cause  of  the  cars  flying  the  track  is  al- 
leged to  have  been  the  negligent  failure  of  the  defendant  to  pro- 
vide and  maintain  a  safe  and  sufficient  track  and  road- worthy  car- 
riages. The  defendant  denied  that  the  plaintiff  was  a  passenger  at 
the  time  he  was  hurt,  and  set  up  contributory  negligence  on  his 
part  in  climbing  upon  the  top  of  a  freight  car  and  riding  there 
witliout  the  defendant's  consent  or  aufliority,  and  without  the 
knowledge  of  the  conductor  of  the  train. 

Three  several  trials  were  had.  At  the  first  the  plaintiff  obtained 
a  verdict  for  $10,000;  at  the  second,  a  verdict  for  $15,170 ;  and  at 
the  last  a  verdict  for  $4,000,  which  was  ordered  to  stand. 

The  following  was  the  evidence : 

"  On  the  fifteenth  day  of  October,  1875,  the  defendant,  the  rail- 
way then  being  completed  to  AltuB,  in  Franklin  County  only,  and 
that  being  the  western  terminus  of  the  road,  the  plaintiff  on  that 
day  shipped  on  board  of  defendant's  train  of  cars  at  that  point,  to 
be  carried  to  Argenta,  a  herd  of  cattle.  That  the  cattle-yard,  where 
tlie  cattle  were  put  on  board  of  the  car,  was  a  mile  east  of  the 
depot  at  Altus.  That  plaintiff  by  requirement  of  the  station 
agent  at  Altus,  assisted  in  putting  his  cattle  on  the  car,  which  was 
done  by  himself  and  his  half  brother,  Mr.  J.  A.  Hiner,  and  several 
trainmen  in  the  employ  of  the  defendant.  That  plaintiff  was  an 
entire  stranger,  and  unacquainted  with  any  of  the  defendant's 
agents  or  officers  at  the  cattle  yard  or  depot,  or  with  any  of  the 
rales  or  regulations  of  defendant.  That  after  the  cattle  were  loaded 
in  the  car,  and  when  the  train  was  about  to  run  back  to  the  depot, 
some  one  of  the  trainmen,  who  seemed  to  be  in  charge  of  the  mat- 
ter— ^perhaps  the  engineer — told  plaintiff  and  his  half  brother  to 
^t  np  on  top  of  the  cattle  car,  and  they  did  so,  and  the  cattle  car  was 
backed  up  to  the  depot  and  put  in  the  train.  After  arrival  at  the 
depot,  Mr.  Hiner,  at  plain  tin's  request,  got  down  from  the  car  and 
went  into  the  office  of  the  station  agent  in  the  depot,  and  asked 
the  agent  for  a  bill  of  lading  for  the  cattle,  and  a  pass  for  plaintiff. 
The  agent,  Mr.  John  G.  Connell,  stepped  out  upon  the  platform 
of  the  depot,  to  within  eight  or  ten  feet  of  where  the  plaintiff  was, 
who  was  still  on  top  of  the  cattle  car,  and  in  the  presence  and 
hearing  of  plaintiff  stated  that  no  bill  of  lading  was  necessary,  and 
that  he  did  not  have  time  to  give  one,  but  for  plaintiff  to  go 
through  with  the  cattle  and  claim  them,  and  that  a  pass  for  plain- 
tiff was  not  necessary,  that  his  cattle  were  his  pass,  and  that  lie  al- 
ways told  the  conductor  when  a  shipper  of  cattle  was  on  board. 
Mr.  Hiner,  or  plaintiff,  then  asked  tlie  agent  where  the  plaintiff 
ihoaU  ride,  and  the  agent  said,  ^  Kide  right  where  he  is,'  or  '  Kight 
wiere  you  are.'     Very  shortly  after  this,  or  about  that  tiin6,  some 
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one  shouted  ^  All  aboard/  and  the  train  moved  out  of  the  depot  to- 
ward Argenta.  That  the  conductor  of  the  train  was  J.  W.^uck- 
ner,  who  came  to  the  train  just  after  it  was  made  up,  and  ready  to 
start.  That  said  conductor  was  not  acquainted  with  tlie  plainti£ 
and  did  not  know  that  he  was  on  the  cattle  car.  That  the  train 
was  what  is  called  a  mixed  train,  consisting  of  both  passenger  and 
freight  cars ;  and  consisted  of  an  engine  and  tender,  two  flat  cars,  one 
box  car,  one  cattle  car,  one  baggage  car,  and  one  coach  or  passenger 
car ;  and  tliey  were  coupled  together  in  the  order  named,  i.  e.,  tlie 
cattle  car  was  between  the  baggage  car  and  the  box  car.  That  when 
the  train  reached  a  point  a  few  rods  east  of  Georgetown,  a  flag  sta- 
tion, at  which  the  train  did  not  stop,  two  of  the  cars  left  the  track, 
to-wit,  the  box  car  and  the  cattle  car  next  behind  it,  on  which  plain- 
tiff was  riding,  and  the  front  trucks  and  possibly  the  whole  of  the 
baggage  car  left  the  track.  Neither  of  the  cars  turned  completely 
over,  but  the  cattle  car  turned  partly  over  and  around,  so  as  to  be 
nearly  at  right  angles  to  the  track,  with  the  front  end  down  in  the 
ditch  at  an  angle  of  nearly  forty-five  degrees.  The  cattle  were 
thrown  out  of  the  car  near  the  front  end  of  the  car,  and  the  plain- 
tiff was  thrown  off  on  to  the  ground.  The  plaintiff  testified  that 
he  tried  to  get  hold  of  the  bell  rope,  but  failed,  and  seized  hold  of 
the  running  plank,  and  as  the  car  was  turning  over  tried  to  save 
himself  bv  jumping  or  stepping  off,  and  thought  he  could  step  off, 
but  was  thrown  to  the  ground.  The  conductor  testified  that  he 
did  not  know  the  plaintiff,  and  he  was  not  aware  that  he  was  on 
the  train,  or  that  he  was  riding  on  top  of  the  cattle  car,  or  that  he 
was  on  the  cattle  car  at  any  time  when  the  train  was  in  motion  un- 
til after  the  accident,  when  he  saw  him  on  the  ground.  That  pre- 
vious to  the  accident,  and  when  the  train  had  arrived  at  Piney  Sta- 
tion, which  18  about  three  miles  west  of  the  place  where  the  acci- 
dent occurred,  the  train  stopped,  and  four  sticks  of  timber,  dimen- 
sions six.  by  four  inches,  and  about  thirty  or  thirty-two  feet  long, 
were  loaded  on  top  of  the  cattle  car.  They  were  put  there  because 
they  were  too  long  to  go  into  the  box  car.  The  cattle  car  was  an 
open  car  at  the  top,  i.  e.,  there  was  no  roof  or  cover  to  the  car,  but 
four  or  more  courses  of  plank  were  laid  down,  running  from  front 
to  rear,  and  nailed  or  fastened  to  the  cross-pieces  at  the  top  of  the 
car.  These  are  put  there  for  the  brakemen  to  pass  from  one  car  to 
the  other  on.  The  timbers  were  designed  as  side  plates  for 
box  cars,  and  were  being  carried  to  defendant's  shops  in  Argenta, 
to  be  used  for  that  purpose  in  the  manufacture  of  new  cars.  These 
timbers  were  lashed  to  the  before-mentioned  planks  on  the  car. 
The  conductor  was  present,  and  superintended  the  loading  of  the 
timbers,  and  saw  the  plaintiff  on  the  top  of  the  car;  but  he  testifies 
that  he  has  no  recollection  of  seeing  him  thei*e  at  the  time,  and  if 
he  had  seen  him  there  and  known  fliat  he  was  the  shipper  of  the 
oattle,  should  have  thought  nothing  of  it,  as  it  was  very  proper  for 
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him  to  be  on  and  about  the  car  when  the  train  was  at  rest,  in  order 
to  attend  to  his  cattle ;  bnt  if  he  had  known  that  plaintiff  had  been 
or  was  intending  to  be  on  said  car  when  the  train  was  running, 
he  should  have  made  him  get  down  and  take  a  seat  in  the  passen- 
ger car,  for  the  rules  of  the  company  and  the  instructions  to  the 
agent  were  not  to  let  any  passenger  ride  on  the  top  of  cars  or  other 
exposed  places.    The  plaintiff  Miles  testified  that  while  putting  the 
timberB  on  the  car  at  r^iney,  a  brakemau  or  some  other  of  the  train- 
men engaged  in  loading  the  timbers,  said,  4f  that  man  (meaning 
pJainii^  would  get  out  of  the  way  he  could  load  the  timbers  fas- 
ter/      That  he  (Miles)  stepped  back  on  top  of  tlie  baggage  car, 
while  the  timbers  were  being  put  on,  and  that  was  said  in  the  pres- 
ence and  hearing  of  the  conductor;  but  the  conductor  testifies  that 
he  has  no  recollection  of  hearing  anything  of  the  kind,  and  if  he 
had  should  probably  have  paid  no  attention  to  it,  as  there  was  noth- 
ing in  the  circumstance  so  out  of  the  ordinary  course  of  things  as 
to  awaken  suspicion  of  his  riding  on  the  car.    The  plaintiff  further 
testified  that  he  returned  to  his  place  on  the  top  of  the  cattle  car, 
and  continued  to  ride  there  from  the  time  the  ti-ain  left  Piney  un- 
til the  accident  occurred.      That  after  the  train  left  Piney  he  no- 
ticed that  the  timbers  lashed  to  the  car  were  so  long  and  slipped 
past  each  other,  so  that  they  sometimes  touched  the  car  in  front 
and  the  one  behind  the  car  that  hcM'ason,  and  the  timbers  so  lashed 
to  the  car  so  rattled  about  that  he  felt  that  his  position  was  danger- 
ous, and  he  determined  to  get  down  at  the  next  stopping  place  and 
take  a  seat  in  the  passenger  car,  even  if  he  had  to  pay  his  passage ; 
but  the  accident  occurred  before  he  reached  the  next  station.  When 
the  accident  happened  the  first  thing  he  saw  was  the  car  in  front  of 
liim  jumped  the  track,  and  the  cattle  car  followed,  and  he  was  thrown 
off  as  stated.      That  he  knows  nothing  and  recollects  nothing  that 
occurred  after  he  struck  the  ground  until  after  four  o'clock  that 
evening  when  he  came  to  his  senses  and  found  himself  at  the  de- 
pot at  Kusselville.      It  was  further  proved  that  the  train,  at  the 
time  of  the  accident,  was  running  at  about  twelve  to  fifteen  miles 
per  hour,  which  was  schedule  time.      That  the  track  where  the  ac- 
cident occurred  was  straight  and  in  good  order,  and  the  cars  were 
all  in  good  condition,  so  rar  as  any  of  the  company's  agents  on  the 
train  knew  or  could  discover  at  the  time. 

"There  was  a  slight  depression  at  a  point  where  two  of  the  rails 
join  on  the  side  the  train  went  off,  but  all  the  cars  in  the  train  had 
passed  that  point  some  rods  before  the  accident  occurred.  The  box 
car  in  front  of  the  cattle  car  was  new,  and  was  one  of  a  lot  of 
fifteen  cars  which  the  defendant  had  some  few  weeks  before  that 
time  purchased  from  the  Litchfield  Car  Company,  and  were  known 
as  the  Litchfield  cars.  It  was  noticed  about  the  time  of  the  acci- 
dent that  these  cars  sometimes  jumped  the  track.  That  they  left  the 
track  more  frequently  than  other  cars.      That  new  cara  are  al- 
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ways  moi^e  stiff  and  inflexible  than  old  ones,  and  do  not  yield  and 
adapt  themselves  to  the  variations  of  the  track  ae  readily  as  old 
ones.  It  was  found  that  these  oars  were  made  so  wide  in  the  spread 
of  the  trucks  as  to  give  only  one  sixteenth  of  an  inch  lateral  play 
between  the  flanges  on  the  wheels  of  the  cars  and  the  track  or  rail, 
and  the  cars  were  all  taken  to  the  machine  shops  at  Argenta  and 
the  wheels  pressed  in,  so  as  to  give  about  one  half  inch  lateral  play 
instead  of  one  sixteenth  of  an  inch.  The  centre  bearings  were  also 
changed  or  raised,  so  as  to  give  more  play  on  the  side  bearing. 
These  changes  were  made  in  order  to  make  tJbe  cars  more  flexible, 
so  they  could  adapt  themselves  more  readily  to  the  track  in  run- 
ning. 

^^  It  was  also  proved  that  about  one  half  inch  lateral  play  -was 
necessary  for  safe  running  of  cars,  and  that  without  it  the  rails 
would  bind  the  wheels,  and  the  danger  of  flying  the  track  is  in- 
creased, and  that  it  is  unsafe  to  run  a  car  without  lateral  play. 
That  if  the  track  was  in  perfect  condition  it  would  be  safe  to  run 
with  one  fourth  of  an  inch  lateral  play,  but  that  it  was  unsafe  to 
run  cars  on  Hie  track  of  this  road  in  the  condition  it  was  at  that 
time  with  less  than  one  half  inch  lateral  play  ;  but  car  builders  and 
railroad  men  are  not  agreed  as  to  the  proper  amount  of  play  to  be 
given  to  cars — some  preferring  and  using  cars  with  little  or  no 
play,  while  others  preier  and  use  more  play.  After  the  changes  in 
the  cars  were  made  they  gave  less  trouble;  but  without  these  chan- 
ges they  would,  as  all  new  cars  do,  have  ^rown  less  troublesome 
by  time  and  usage,  and  the  play  between  the  flange  and  the  rail  or 
track  would  have  increased  by  use.  After  the  accident  this  Litch- 
field car  was,  as  well  as  the  others  injured  by  this  accident,  taken 
to  the  repair  shops  and  repaired,  and  the  wheels  were  then  pressed 
in,  and  the  play  in  the  centre  bearings  increased.  Whether  the 
other  Litchfield  cars,  or  any  of  them,  had  been  so  changed  previous 
to  this  one,  or  not  till  afterwards  was  not  known.  Tney  were  not 
all  so  changed  at  one  and  the  same  time,  but  at  different  times. 
Some  of  these  cars,  perhaps,  had  never  been  run  when  they  were 
changed,  and  the  car  in  question  was  not  changed  on  account  of 
its  leaving  the  track  on  the  occasion  of  the  accident,  but  in  pursu* 
ance  of  a  resolution  of  the  superintendent  of  the  railway,  by  the 
advice  of  an  agent  of  the  Litchfield  Car  Company,  and  that  the 
Litchfield  Car  Company  has  a  high  reputation  for  the  excellence  of 
their  cars,  and  sell  a  large  number  of  freight  cars.  They  sell  cai-s 
to  many  companies  in  tnis  State  and  others,  and  the  cars  so  pur- 
chased of  them  by  this  company  were  and  are  excellent  cars  so  far 
as  workmanship  is  concerned. 

"  It  was  f  urtner  proved  by  the  conductor  that  the  timbers  put 
on  the  cattle  car  were  green  timbers,  and  would  weigh  about  seven- 
ty-five pounds  each,  and.  in  his  opinion,  could  have  no  effect  in 
causing  the  cars  to  jump  the  track.     That  the  top  of  the  cattle  car 
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was  a  much  more  dangerous  place  to  ride  than  in  the  passenger 
ear,  and  that  the  plaintiff  wonld  not  hare  been  injured  if  he  had 
been  in  the  passenger  car.  That  the  cattle  car  and  box  car  were 
freight  cars,  and  were  not  designed  or  built  with  theyiew  of  carry- 
ing passen^rs,  and  that  the  passenger  car  did  not  leave  the  track. 
It  was  furmer  proved  that  it  was  a  violation  of  the  rules  and  in- 
Btrnctions  to  all  the  company's  agents  for  any  one  except  the  train 
hands  to  ride  on  the  top  of  a  car,  or  to  be  there  when  in  motion.  No 
regulation  to  that  effect  ever  had  been  posted  up  or  published  be- 
eaose  it  was  not  thought  to  be  necessary,  but  regulations  requiring 
passengers  to  ride  in  the  passenger  cars,  and  not  stand  or  ride  on 
the  platform  or  exposed  places,  had  been  posted  up  at  yarious 
times  in  the  cars  and  depots,  and  the  older  parts  of  the  road,  but  it 
was  not  known  that  any  such  had  ever  been  posted  up  at  Altus  at 
the  time  of  the  accident,  or  that  the  same  were  brought  to  the  at- 
tention of  the  plaintiff. 

''Neither  the  station  aeent,  yard  master,  or  any  other  agents  of 
the  company  had  any  autnority  as  such  agent  or  employee  to  seat 
passengers,  or  to  control  or  direct  where  to  ride  except  the  con- 
ductor of  the  train ;  but  it  was  their  duty  to  give  correct  informa- 
tion to  the  public  who  deal  with  the  railroad  when  applied  to.  It 
was  also. preyed  that  at  the  terminal  stations  on  the  road  the  trains 
were  under  the  control  of  the  yard  master,  when  there  was  one, 
but  in  the  absence  of  the  yard  master  the  train  was  under  the 
control  of  the  station  agent  irom  the  time  the  train  arrived  in  the 
depot  until  the  time  for  it  to  leave  again ;  and  that  at  the  time  of 
the  shipment  of  the  cattle  by  plaintiff  there  was  no  yard  master 
at  the  station  at  Altus. 

'*The  defendant  objected  at  the  time  it  was  given  to  so  much  of 
the  testimony  as  stated  that  when  the  cattle  were  loaded  on  the 
car  the  engineer,  or  other  agent,  directed  plaintiff  to  get  on  the 
top  of  the  cattle  car;  but  the  objection  was  overruled  and  the 
point  was  saved  by  exception.  He  also  objected  to  so  much  of 
the  evidence  as  tended  to  prove  that  Jonn  G.  Council,  the 
station  agent  at  Altus,  directed  or  gaye  permission  to  the  plaintiff 
to  ride  on  the  top  of  the  car  in  whicti  his  cattle  were  being 
oonyeyed,  on  his  journey  to  Argenta,  because  the  station  agent 
did  not,  either  as  a  matter  of  law  or  fact,  have  any  authority 
to  grant  such  permission ;  but  the  court  overruled  the  objection, 
and  an  exception  was  taken.'* 

Tljis  was  the  whole  evidence  except  what  appertained  to  the 
amount  of  damage  to  plaintiff,  which  is  omitted,  because  no  error 
on  account  of  excessive  damages  is  alleged. 

Tie  following  eight  instructions  for  the  plaintiff  were  given 
to  the  jury,  against  the  objections  of  defendant,  and  exceptions 

taken: 
i.  If   the   jury  find  from  the  evidence  that  the  plaintiff  was 
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a  passenger  on  tbe  train  of  the  defendant  under  a  contract  ex- 
pressed or  implied;  and  whether  for  actual  pay,  or  as  owner, 
shipper  or  freighter  of  cattle  trarelling  under  what  is  known  as 
a  drover's  pass,  without  additional  charge  bejond  the  compensa- 
tion for  carrying  the  cattle,  then  he  was  a  passenger  for  hire, 
and  the  defendant,  undertaking  to  carry  him,  is  bound  to  tlie 
utmost  care,  diligence,  prudence,  skill  and  vigilance  on  her  part, 
and  on  the  part  ox  her  servants  and  agents. 

2.  If  the  jury  find  from  the  testimony  that  while  the  plaintiff 
w:i6  a  passenger  upon  the  cars  or  train  of  the  defendant,  and 
while  the  cars  ana  ti*ain  were  under  the  exclusive  control  of 
defendant  or  her  agents  or  servants,  that  the  cars  ran  off  the 
track  or  broke  down,  and  the  plaintiff  was  injured  thereby ;  then 
there  is  prima  facie  proof  of  negligence  on  the  part  of  the  de- 
fendant, and  sufficient  to  charge  the  defendant,  m  the  absence 
of  explanation,  showing  that  the  accident  happened  without  fault 
of  defendant,  and  the  plaintiff  is  entitled  to  a  verdict,  unless 
it  appears  from  the  testimony  on  his  part,  or  the  defendant  shows 
by  a  preponderance  or  sufficiency  of  testimony  that  the  plaintiff's 
own  negligence  and  misconduct  contributed  directly  to,  and  was 
the  immeaiate  or  proximate  cause  of,  the  injury  received. 

3.  It  was  the  duty  of  the  defendant,  as  the  carrier  of  passengei^s, 
to  provide  a  good  and  suitable  track,  adapted  to  the  cars  to  be 
run  or  operated  thereon,  and  also  to  provide  good  and  suitable 
cars,  adapted  to  the  track,  and  to  so  conduct  and  operate  the 
same,  and  seat  or  locate  passens^ers  on  and  over  said  road  so  as 
to  transport  the  passengers  safely,  as  fai*  as  human  foresight  can 
provide  for  it,  and  if  the  jury  find  from  the  testimony  that  there 
was  a  defect  in  the  track  or  in  the  machinery  of  the  train  on 
which  plaintiff  was  a  passenger,  or  that  the  cars  and  track  were 
not  adapted  to  each  otner,  and  that  in  consequence  of  either  of 
these  defects  the  care  were  broken  or  thrown  from  the  track, 
and  while  the  plaintiff  was  improperly  seated  or  located  therein, 
without  fault  on  his  part,  whereby  the  plaintiff  was  injured ;  or 
the  cars  were  overloaded,  or  so  improperly  loaded  as  to  cause 
them  to  be  broken  or  thrown  from  the  track,  whereby  plaintiff 
was  injured,  and  that  on  the  part  of  the  plaintiff  there  was  no 
such  negligence  or  misconduct  as  contributed  directly  to  and  was 
the  immediate  or  ])roximate  cause  of  the  injury  received,  then 
the  jury  will  find  for  the  plaintiff. 

4.  Contributory  negligence  is  some  act  or  omission  on  the  part 
of  the  plaintiff  tending  to  produce  the  injury  complained  of,  and 
in  order  to  bar  or  prevent  the  plaintiiBE  from  recovering  the  negli- 
gence or  misconduct  on  his  part  must  be  the  direct  and  proximate 
or  immediate  cause  of  the  injury,  and  so  nearly  connected  with  it 
that  the  defendant  by  the  exercise  of  ordinary  care  and  skill  could 
not  have  avoided  the  injury ;  and  if  the  jury  find  from  the  testi- 
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iiiony  tliat  the  plaintiff  was  riding  on  the  top  of  the  car  by  the 
direction  and  with  the  permisBion  of  defendant's  employees  or 
servants,  expressed  or  implied,  who  in  giving  such  direction  or 
permission  acted  in  relation  to  their  ordinary  employment  or  in 
the  scope  of  their  agency,  and  that  the  plaintiff  was  injured  because 
of  an  accident  to  the  train  while  thus  riding  and  because  of  his 
being  on  top  of  the  car,  without  other  fault  or  negligence  on  his 
part,  then  his  conduct  did  not  amount  to  contributory  negligence, 
aud  be  is  entitled  to  recover. 

6.  If  the  jury  find  from  the  testimony  that  the  plaintiff  was 
riding  upon  the  top  of  the  car  by  the  direction  of  or  with  the  con- 
sent  of  tne  agents  or  employees  of  defendant,  who,  in  giving  said 
direction  or  consent,  acted  in  the  due  course  of  their  employment, 
although  such  action  of  the  agent  or  employee  is  against  the  rules 
of  the  defendant,  and  such  rules  had  not  been  made  known  to 
plaintiff,  he  is  not  guilty  of  contributory  negligence  and  is  entitled 
to  recover. 

7.  If  the  jury  find  from  the  testimony  that  the  accident  to  the 
train  which  occasioned  the  injury  complained  of,  was  in  no  way 
caused  by  the  plaintiff's  agency,  but  that  said  accident  was  caused 
solely  by  defects  in  the  machinery  of  the  cars  or  by  defective  road 
bed  or  track,  or  by  any  negligence  of  defendant  or  her  employees, 
and  that  the  plaintiff  did  not  contribute  directly  or  proximately,  by 
his  own  negligence  or  want  of  ordinary  care  and  caution,  to  the 
injury  received  by  him,  they  will  find  for  the  plaintiff. 

8.  The  jury  are  the  judges  of  the  credibility  of  the  witnesses, 
and  of  the  weight  and  sufficiency  of  the  testimony,  and  if  they 
find  the  weight  or  preponderance  of  testimony  in  favor  of  the 
plaintiff,  they  will  find  in  his  favor,  and  for  such  amount  of 
damages  as  the  testimony  may  warrant,  and  in  assessing  damages 
they  may  consider,  not  only  the  damage  suffered  by  the  plaintiff 
from  the  time  of  the  injury  up  to  the  commencement  of  tnis  suit, 
but  also  all  the  damages  proceeding  continuously  from  the  injury 
up  to  this  time,  and  which  it  is  reasonably  certain  from  the  testi- 
mony that  he  will  suffer  in  the  future,  including  a  fair  compensa- 
tion for  any  physical  and  mental  suffering  he  has  already  suffered, 
caused  by  the  injury,  and  any  permanent  reduction  of  his  power 
to  earn  money  or  pursue  his  orainary  vocation  or  business. 

On  the  part  of  the  defendant  the  following  instructions,  num- 
bered from  one  to  sixteen  inclusive,  were  demanded  to-wit : 

1-  That  this  is  an  action  for  the  recovery  of  damages  for  injuries 
received  by  plaintiff  whilst  a  passenger  on  defendant's  train  from 
Altus  to  Argenta. 

2.  That  the  main  issue  involved,  and  upon  which  the  plaintiff's 
right  to  recover  must  ultimately  turn,  is  whether  the  injuries  com- 
IB  A-  &  B.  R.  Cas.— 2 


18        LITTLE  BOOK  AKD  VOBT  SXITQ   RT.   CO.   V.   MILES. 

plained  of  were  attributable  to  his  own  negligence,  misconduct,  or 
fool-hardine8s  as  it  is  sometimes  expressed  in  the  law  books. 

8.  The  question  of  contribntory  n^ligence  is  one  of  mixed  law 
and  fact,  and  in  passing  npon  it  the  jory  are  bound  bj  their  oaths 
and  the  law  of  the  lana  to  take  the  law  as  given  them  by  the  oourt, 
and  not  to  decide  it  according  to  their  notions  of  what  the  law 
ought  to  be. 

4.  That  the  law  reouires  of  all  common  carriers  of  persons  every- 
thing necessary  to  tneir  security  reasonably  consistent  with  the 
business  of  the  carrier,  and  appropriate  to  the  means  of  convey- 
ance employed  by  him  to  be  provided,  and  that  the  highest  degree 
of  practicable  care,  diligence  and  skill,  shall  be  adopted  that  is 
consistent  with  the  mode  of  transportation  used ;  and  to  this  extent 
the  law  requires  the  rule  to  be  vigorously  enforced,  as  a  protection 
to  the  traveller  and  as  a  warning  to  the  carrier  against  the  con- 
sequences, negligence  and  delinquency  in  his  duty. 

5.  But  while  this  stringent  rule  is  vigorously  enforced  against 
the  carrier,  there  are  still  certain  risks  which  are  incurred  by  tlie 
passenger,  and  for  which  the  carrier  is  not  responsible.  These  are 
the  casualties  which  human  sagacity  cannot  foresee,  and  against 
which  the  utmost  prudence  cannot  guard,  and  every  passenger 
must  make  up  his  mind  to  meet  the  risks  incident  to  the  mode  of 
travel  he  adopts,  which  cannot  be  avoided  by  the  utmost  degree  of 
care  and  skill  in  the  preparation  and  management  of  the  means  of 
conveyance;  and  to  submit  to  the  privations  and  restraints  and 
observe  and  conform  to  the  provisions  made  and  enforced  for  his 
safety  and  protection. 

6.  That  where  one  by  his  own  folly,  fault,  or  negligence,  has 
brought  upon  himself  an  injury,  he  can  claim  no  compensation  for 
it  from  another,  is  a  principle  of  universal  application ;  and  it  is 
equally  time  that  if  his  imprudence  or  neglierence  has  so  materially 
contributed  to  the  injury  that  but  for  such  imprudence  or  negli- 
gence it  would  not  have  occurred,  he  can  daim  no  recompense 
from  another  who  has  been  instrumental  in  causing  it,  unless  the 
latter  upon  the  discovery  of  the  danger  into  which  the  party  had 
placed  himself  by  his  own  fault  or  folly  could,  by  the  use  of  due 
diligence,  have  prevented  or  avoided  the  occurrence. 

7.  The  Court  further  instructs  the*iury  that  it  is  negligence  as 
a  matter  of  law  for  a  passenger  to  climb  on  the  top  of  a  freight 
car  and  ride  in  that  position  when  there  was  a  car  in  the  same 
train  provided  expressly  for  passengers  in  which  he  was  at  liberty 
to  ride.  And  if  the  jury  believe  the  plaintiff  was  in  such  position 
when  he  was  injured,  and  would  not  have  been  injui'ed  if  he  had 
been  in  the  passenger  car,  then  his  own  carelessness  in  riding  in 
that  position  was  the  cause  of  his  injury,  and  he  cannot  recover, 
notwithstanding  the  jury  may  find  that  the  accident  by  which  the 
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plaintiff   wae   injured   was  caused   by   the   carelessness  of    the 
company's  a^nts. 

8.  To  entitle  plaintiff  to  recover  in  this  action  it  must  be  proved 
that  his  injury  was  caused  by  the  negligence  of  the  company's 
agents  toward  him  as  a  passenger ;  that  if  in  the  train  upon  which 
he  was  injured  there  was  a  car  or  cars  provided  for  passengers,  and 
other  cars  provided  for  stock  or  other  freight,  the  undertaking  of 
the  company  is  as  of  a  common  carrier  of  passengers  in  the 
passenger  car  or  cars,  and  of  cattle  or  other  ireight  in  the  cars 
provided  for  freight ;  and  the  company  does  not  undertake  to  be 
responsible  for  the  extra  hazard  of  passen^rs  being  or  riding  upon 
the  cattle  or  other  freight  cars,  and  if  the  plaintiff  was  injured 
while  so  riding  or  being  upon  a  freight  car,  and  he  would  not  have 
been  injured  oy  or  through  the  same  cause  or  causes  if  he  had 
been  in  the  passenger  car  or  cars,  then  his  injury  was  occasioned 
by  such  extra  hazard,  and  he  cannot  recover. 

9.  If  the  jury  believe  that  the  plaintiff  Miles  went  upon  said 
train  or  cars  at  the  time  mentioned  m  his  complaint  with  tne  view 
of  becoming  a  passen^r,  and  was  then  of  mature  age  and  ordinary 
intelligence,  and  also  believe  from  the  evidence  that  there  was  in 
said  train  a  car  provided  for  passengers,  then  the  law  conclusively 
presumes  that  the  plaintiff  knew  that  it  was  his  duty  to  apply  for 
a  seat  in  said  car  and  cannot  be  permitted  to  set  up  ignorance  of 
such  duty. 

10.  That  the  custom  of  shippers  of  stock  to  ride  in  or  upon  the 
<»r8  in  which  their  stock  is  being  conveyed,  if  any  such  custom 
has  been  proved  in  this  case,  wmch  is  a  question  for  the  jury, 
such  custom  does  not  affect  the  liability  of  the  company  to  such 
person  being  injured  while  in  that  position.  If  such  a  shipper 
resides  in  or  upon  the  cattle  car  when  there  is  a  passenger  car  pro- 
vided for  all  passen^rs,  he  assumes  the  extra  risk,  if  any,  of  one 
riding  in  such  a  position,  and  cannot  recover  notwithstanding  such 
custom. 

11.  Notwithstanding  the  jury  may  believe  that  the  plaintiff  was 
not  negligent  in  riding  on  the  top  of  said  freight  car,  they  cannot 
find  a  verdict  against  defendant  upon  the  absence  of  such  negli- 
gence alone.  Negligence  on  the  part  of  the  company  as  the  cause 
of  the  injury  must  be  fully  provea,  and  if  the  jury  believe  from 
the  evidence  that  the  acciaent  which  occasioned  the  injury  was  the 
result  of  a  defect  in  one  or  more  cars  in  the  train,  nevertheless,  if 
they  believe  from  the  evidence  that  the  company  had  no  knowl- 
edge at  that  time  of  such  defect,  and  could  not  by  the  utmost 
care  and  diliffence  before  the  time  have  discovered  any  such 
defects,  then  the  verdict  must  be  for  the  defendant. 

12.  Notwithstanding  the  jary  may  find  from  the  evidence  that 
one  or  more  cars  in  the  train  were  defective,  if  they  further  find 
from  the  evidence,  that  such  defect  did  not  cause  the  accident 
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which  occasioned  the  injury,  then  such  defective  cars  or  car  cannot 
be  imputed  as  a  ground  of  negligence,  and  tlie  jury  must  disregard 
such  evidence  of  defective  cars  in  making  up  their  verdict. 

13.  That  the  custom  of  shippers  of  cattle  to  go  or  send  an  agent 
along  to  care  for  and  attend  to  the  cattle  does  not  impose  upon  the 
coinpany  liabilitv  for  the  extra  hazard,  if  any,  which  attends  them 
in  riding  upon  tne  cattle  cars.  As  to  such  persons  tlie  company 
assumes  the  same  liability  only  which  she  is  under  to  all  passengers, 
and  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  on 
top  of  the  cattle  car  when  he  is  said  to  have  been  injured,  then  the 
law  in  relation  thereto  is  the  same  as  if  he  were  in  that  position 
without  being  a  shipper  of  cattle  on  the  train. 

14.  The  jury  are  instructed  that  there  is  no  evidence  in  the  case 
to  sustain  a  verdict  for  the  plaintiff,  and  the  jury  are  directed  to 
bring  in  a  verdict  for  the  defendant. 

15.  That  if  you  believe  from  the  evidence  that  no  leave  was  in 
fact  given  to  plaintiff  by  the  local  agent  at  Altus  to  remain 
and  continue  to  ride  on  the  cattle  car,  and  that  the  conductor  was 
not  aware  of  his  being  a  passenger  on  the  train,  or  of  his  riding  on 
the  cattle  car  until  after  he  received  the  injury  complained  of,  you 
should  find  for  the  defendant. 

16.  That  if  you  find  that  there  is  a  conflict  of  testimony  as  to 
whether  the  plaintiff  had  such  leave  from  the  local  agent,  or  as  to 
the  conductor's  knowledge  of  plaintiff's  riding  on  top  of  the  car,  it 
is  your  peculiar  and  sole  province  and  duty  to  pass  upon  the  ques- 
tion of  credibility  of  the  witnesses,  whose  testimony  is  conflicting, 
and  in  doing  so  it  is  your  duty  to  take  into  consideration  their  sev- 
eral and  respective  interestedness  and  disinterestedness  in  the  result, 
and  the  relations  they  sustain  to  the  parties,  and  in  case  you  find 
it  impossible  to  reconcile  their  testimony  so  as  to  accept  them  all  as 
true,  and  that  they  fetand  equal  in  every  other  respect,  you  should 
give  credit  to  those  who  are  wholly  disinterested  in  preference  to 
one  who  is  interested.  In  other  words  the  court  instructs  you  that 
when  there  is  a  conflict  in  the  testimony  of  witnesses,  those  who 
are  creditable  and  entirely  disinterested  are  entitled  to  more  credit 
than  those  who  are  interested. 

These  instructions  the  court  gave  to  the  jury,  except  the  seventh, 
eighth,  ninth,  tenth,  thirteenth  and  fourteentn,  whicn  the  court  re- 
fused, and  exceptions  were  signed.  Tlie  court  then  modified  and 
altered  the  seventh,  eighth  and  thirteenth  of  defendant's  instruc- 
tions, and  as  so  modified  and  altered,  gave  them  to  the  jury,  and 
exceptions  to  the  same  by  defendant  were  duly  signed. 

The  seventh  instruction  was  modified  and  changed  only  by  in- 
serting the  word  "  voluntarily"  after  the  word  "  passenger"  in  the 
second  line. 

The  eighth  instruction  was  modified  only  by  inserting  after  the 
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woi-d  "  car  or  cars"  tLe  words  "  unless  otherwise  impliedly  or  ex- 
pressly agreed." 

The  thirteenth  was  modified  by  inserting  after  the  word  "  cars," 
"  without  instrnctiens  or  consent  of  duly  authorized  agents." 

The  court  then,  of  its  own  accord,  gave  the  following  instruction 
to  the  jury,  to  which  an  exception  by  the  defendant  was  duly 
signed,  to-wit :  That  the  question  as  to  whether  the  conductor, 
station  agent,  or  other  officer  or  employee  of  the  company,  had 
aatliority  to  permit  the  plaintiff  to  ride  on  the  cattle  car,  is  a  ques- 
tion for  the  ]ury,  and  ii  the  said  agents,  or  any  of  them,  had  suck 
authority,  then  if  such  agents  gave  such  permission,  or  knew  that 
the  plaintiff  was  riding  on  said  car,  and  did  not  direct  him  to  take 
a  seat  in  the  passenger  car,  it  was  not  contributory  negligence  for 
him  to  ride  there,  and  the  jury  must  find  for  the  plaintiff,  if  they 
further  find  that  the  accident  which  occasioned  the  injury  was 
caused  by  the  negligence  of  the  defendant's  agents. 

The  following  points  were,  at  the  instance  of  defendant,  submit- 
ted for  the  jury  to  find  upon,  specially,  under  the  statute: 

1.  Did  plaintiff,  after  returning  from  the  stock  yard  on  the  cattle 
car  to  the  depot  at  Altus,  voluntarily  and  of  his  own  accord  remain 
upon  it  until  he  received  the  injuries  complained  of  near  George- 
town, twenty  or  thirty  miles  distant  from  Altus? 

2.  Was  there  a  passenger  car  attached  to  the  train  in  which  he 
was  at  liberty  to  ride  with  the  rest  of  the  passengers,  if  he  had 
chosen  to  do  so  ? 

3.  If  he  had  taken  passage  in  the  passenger  car,  and  remained 
there  except  when  called  upon  to  look  after  his  cattle,  would  he 
have  escaped  the  injuries  occasioned  by  the  accident  to  the  cattle 
car  on  which  he  was  riding  at  the  time? 

4.  Were  the  injuries  received  attributable  to  plaintiff's  volunta- 
rily taking  passage  on  top  of  the  cattle  car,  instead  of  iu  the  pas- 
senger car  ? 

5.  Did  plaintiff's  neglect  to  avail  himself  of  his  right  to  ride  in 
the  car  provided  for  passengers,  contribute  to  the  injuries  he  re- 
ceived ? 

6.  Was  plaintiff  riding  on  the  cattle  car  at  the  time  of  the  acci- 
dent by  the  permission,  direction  or  authority  of  the  conductor? 

7.  If  in  your  general  verdict  you  find  for  plaintiff,  state  whether 
or  not  you  find  iroin  the  evidence  that  the  plaintiff  was  riding  upon 
the  cattle  cai-  at  the  time  of  the  accident  by  or  with  the  assent,  per- 
mission, direction  or  authority  of  defendant's  agent,  state  whether 
such  assent,  permission,  direction  or  authority  was  that  of  the  agent 
in  charge  of  the  depot  or  of  the  conductor  in  charge  of  the  train? 

The  jury  found  a  general  verdict  for  plaintiff,  and  assessed  dam- 
ages at  $4000. 
To  the  first  special  interrogatory  they  answer,  "  No." 
To  the  second  special  interrogatory  they  answer :   "  There  was ; 
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but  the  agent  instructed  him  to  ride  upon  the  top  of  the  cattle 
car." 

To  the  third  they  answered,  "  Tes." 

To  the  fourth  they  answered,  "No." 

To  the  fifth  they  answered :  ^^  He  rode  as  acent  directed." 

To  t^e  sixth  they  answered  :  ^'  "No ;  but  by  direction  of  the  agent 
at  depot." 

To  the  seventh  they  answered :  "  The  jury  believe  that  plaintifE 
was  riding  on  the  cattle  car  by  the  direction  and  authority  of  de- 
fendant's agent  at  the  depot." 

The  court  overruled  a  motion  to  disregard  the  ^neral  verdict, 
and  give  judgment  for  the  defendant  on  the  special  findings  under 
the  statute. 

A  motion  for  new  trial  was  overruled  and  defendant  excepted. 

The  grounds  for  new  trial  were : 

1.  Because  the  verdict  of  the  jury  was  contrary  to  and  not  sus- 
tained by  sufficient  evidence. 

2.  Because  the  verdict  was  contrary  to  law  and  the  instructions 
of  the  court. 

3.  Because  the  court  erred  in  admitting  against  the  objections  of 
the  defendant,  the  testimony  of  R.  W.  Miles,  the  plaintifl,  and  one 
J.  A.  Hiner,  to  the  effect  that  John  G.  Connelly,  emplojrer  and  station 
agent  of  the  defendant,  directed  or  gave  the  plaintiff  permission  to 
ride  on  the  top  of  the  car  in  which  his  cattle  were  loaded,  on  his 
journey  to  Little  Rock. 

4.  Because  the  court  erred  in  giving  to  the  jury  the  first,  second, 
third,  fourth  and  sixth,  seventh  and  eighth  instructions  asked  for 
by  plaintiff. 

5.  Because  the  court  erred  in  refusing  to  give  to  the  jury  in- 
structions numbered  seven,  eight,  nine,  ten,  thirteen  and  fourteen, 
prayed  for  by  defendant,  and  m  modifying  and  giving  to  the  jury 
so  modified  and  altered,  the  seventh,  eighth  and  thirteenth  of  saia 
instructions,  and  in  giving  to  the  jury  the  instruction  which  the 
court  gave  upon  his  own  motion  and  at  his  own  instance. 

The  plaintiff  was  a  passenger  for  hire,  notwithstanding  he  trav- 
elled upon  a  drover's  pass.  He  had  the  same  rights,  and  was  under 
the  same  obligations  to  conform  to  the  reasonable  rules  and  regu- 
lations of  the  company  as  if  he  had  bouglit  his  ticket.  R.  R.  Co. 
V.  Lockwood,  17  Wall.  357;  C.  P.  &  A.  R.  Co.  v,  Curran,  19  Ohio 
St.  1 ;  O.  &  M.  Ry.  Co.  v.  Selby,  47  Ind.  471 ;  MasUn  v.  B.  &  O. 
R.  Co.,  14  W.  Va.  180  ;  Blair  v.  Erie  Ry.  Co.,  66  N.  Y.  313. 

Carriers  of  passengers  by  the  powerful  and  dangerous  agency  of 
steam  are  held  to  the  highest  degree  of  care,  ana  are  responsible 
for  the  smallest  negligence.  P.  &  R.  Ry.  Co.  v.  Derby,  14  Howard, 
486 ;  Steamboat  New  World  v.  King,  1 6  Id.  474 ;  Taylor  v.  Grand 
Trunk  Ry.  Co.,  48  N.  H.  229 ;  T.  W .  &  W.  R,  R.  Co.  v.  Boddely, 
54  111.  19. 
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The  fact  that  the  cars  left  the  track  is  prima  facie  proof  of  neg- 
ligence on  the  part  of  the  defendant.  Feital  v.  Middleeez  R.  Co., 
109  Mass.,  720  and  cases  cited. 

But  for  the  plaintiff  to  recover  it  was  incumbent  on  him  to  estab- 
lish not  only  tnat  the  company,  through  its  agents,  servants  or  em- 
ployees, was  negligent,  but  that  he  himself  exercised  due  care.  It 
is  the  duty  of  a  passenger  upon  a  railway  to  inform  himself  of  the 
company's  regulations  for  running  its  trains.  Pittsburgh  C.  & 
St  Louis  Ry.  Co.  v.  Nusum,  50  Ind.  141 ;  Southern  R.  Co.  v.  Ken- 
drick,  40  Miss.  375,  and  cases  and  authorities  there  cited ;  Penn. 
R.  Co.  V,  Langdon,  92  Pa.  St.  21 ;  Cheny  v.  Boston  &  Maine  R.  Co., 
11  Met.  121. 

Another  duty  is  to  occupy  a  seat  inside  of  the  car  provided  for 
passengers  when  a  seat  is  to  be  had.  The  conductor  is  charged 
with  the  administration  of  these  rules,  and  doubtless  if  the  passen- 
ger rides  in  an  improper  place,  for  example  in  the  baggage,  express 
or  postal  car,  or  in  a  caboose  attached  to  the  train,  or  on  the  plat- 
form, by  the  conductor's  permission  or  with  his  acquiescence,  this 
would  exempt  the  passenger  from  blame,  and,  in  case  of  accident 
to  him,  resulting  from  the  company's  negligence,  he  might  recover 
damages.  O'Donnell  v.  Allegheny  Valley  R.  Co.,  59  Pa.  St.  239; 
Carroll  v.  N.  Y.  R.  Co.,  1  Duer,  571 ;  Dunn  v.  Grand  Trunk  Ry. 
58  Me.  187;  Jacobus  v.  St.  Paul  etc.  Ry.  Co.,  20  Minn.  125 ;  Creed 
V.  Pennsylvania  R.  Co.,  87  Pa.  St.  139  ;  Washburn  v.  Nashville  & 
C.  R.  Co.,  8  Head,  688. 

In  Indianapolis  R.  Co.  v.  Horst,  98  U.  S.  291,  the  facts  were 
these :  The  plaintiff,  a  drover,  in  charge  of  cattle  upon  a  train,  was 
directed  by  the  conductor  to  get  out  of  the  caboose  and  get  on  top 
of  the  train,  as  the  caboose  was  to  be  detached  and  another  caboose 
was  to  be  attached  at  some  distance  further  up  the  road.  The  train 
was  at  rest  and  the  plaintiff  did  as  he  was  told.  By  a  violent  jerking 
and  backing  of  the  train,  the  plaintiff  was  thrown  down  l>etween 
the  ends  of  two  care  and  received  injuries  for  which  he  recovered 
a  verdict  for  $8000.  And  the  judgment  was  affirmed  upon  the 
ground  that,  although  the  top  oi  a  freight  car  in  the  night  was  a 
perilous  position,  yet  the  drover  when  commanded  to  go  tnere,  had 
no  choice  but  to  obey,  or  leave  his  cattle  to  go  forward  without  any 
one  to  accompany  and  take  care  of  them. 

But  there  are  certain  portions  of  every  railroad  train  which  are 
so  obviously  daneerous  for  a  passenger  to  occupy,  and  so  plainly 
not  designed  for  his  reception,  that  his  presence  there  will  consti- 
tnte  negligence  as  a  matter  of  law,  and  preclude  him  from  claiming 
damages  lor  injuries  received  while  in  such  position.  A  passenger 
who  voluntarily  and  unnecessarily  rides  upon  the  engine  or  the 
tender,  or  upon  the  pilot  or  bumper  of  the  locomotive,  or  upon  the 
top  of  a  car,  or  upon  the  platform,  cannot  be  said  to  be  in  the  ex- 
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ercise  of  that  caation  and  discretion  which  the  law  requirefi  of  all 
persons  who  are  of  fall  age,  of  sound  mind  and  of  ordinary  intelli- 
gence. 

R.  R.  Co.  V.  Jones,  95  U.  S.  439 ;  Doggett  v.  Illinois,  etc.,  R. 
Co.  34  Iowa,  284 ;  Robertson  v.  N.  Y.  R.  Co.  22  Barb.  91 ;  Downej' 
V,  Hendric,  46  Mich.  498 ;  Spooner  v.  Brooklyn  City  R.  Co.,  36 
Bai-b.  217 ;  Camden  &  Atlantic  R.  Co.  v.  Hoosey,  6  Am.  &  £ng. 
R.  R.  Cas.  454;  99  Pa.  St.  492;  7  Railway  Age,  481. 

The  test  of  contributory  negligence  is :  i)id  that  negligence  con- 
tribnte  in  any  degree  to  produce  the  injury  complained  of?  The 
jury  found  that  a  passenger  car  was  attached  to  the  ti*ain  in  whicli 
plaintiff  was  at  liberty,  if  he  had  chosen,  to  ride,  and  that  he  would 
not  have  been  injured  if  he  had  taken  a  seat  in  it.  This  is  conclu- 
sive against  the  ri^ht  of  recoveiy,  unless  the  direction  of  the  station 
agent  for  him  to  ride  on  the  cattle  car  alters  the  case. 

In  Sygo  V.  Newbold,  9  Exch.  302,  the  plaintiff  contracted  with 
the  defendant  to  carry  certain  goods  for  him  in  his  cart.  The  de- 
fendant sent  his  servant,  who,  without  the  defendant's  authority, 
permitted  the  plaintiff  to  ride  in  the  cart.  On  the  way  the  cart 
broke  down,  and  the  plaintiff  was  injured.  It  was  held  that  the 
defendant  was  not  liable.  That  case  is  distinguishable  from  the 
case  under  consideration  in  two  points :  the  defendant  was  not  a 
common  carrier,  and  he  had  never  contracted  with  the  plaintiff  to 
cany  her. 

In  Eaton  v.  Delaware,  etc.,  R.  Co.,  67  N.  T.  382,  the  conductor 
of  a  coal  train  had  invited  a  person  to  ride  on  the  train,  contrary 
to  regulations,  and  he  was  injured  through  the  negligence  of  the 
defendant's  employees.  The  court  revei-sed  a  judgment  for  the 
plaintiff,  holding  that  the  conductor  had  no  power  to  take  up  the 
plaintiff  upon  the  train  in  such  way  as  to  bind  the  defendant,  be- 
cause it  was  outside  of  the  scope  of  his  agency. 

To  the  same  effect  is  Robertson  v,  N.  Y.  &  Erie  R.  Co.,  22  Barb. 
91,  where  an  engineer  had  permitted  a  person  to  ride  upon  his 
engine,  and  he  was  badly  injured  while  riaing  in  that  position. 

Both  of  the  cases  last  cited  hold  that,  as  there  is  no  presumption 
of  law  in  favor  of  the  right  of  a  person  to  ride  in  an  unusual  or 
perilous  place  upon  a  train,  the  onus  is  upon  him  to  prove  that  the 
agent  had  authority  from  the  company  to  grant  him  permission  to 
ride  there. 

The  rule  is  firmly  established  that  the  master  is  civilly  liable 
for  the  tortious  acts  of  his  servant,  whether  of  omission  or  com- 
mission, and  whether  negligent,  fraudulent  or  deceitful,  when  done 
in  the  line  of  his  employment,  even  though  the  master  did  not  au- 
thorize or  know  of  such  acts,  or  may  have  disapproved  of  or  for- 
bidden them.  Wharton  on  Negligence,  Sec.  157  et  seq.  But  the 
act  must  be  done  not  only  while  the  servant  is  engaged  in  his 
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masters  service,  bat  it  muBt  pertain  to  the  particular  duties  of  that 
employment. 

A  reference  to  a  few  adjudged  cases  will  make  plain  the  quali- 
fication of  the  rule. 

In  Wilson  v.  Middlesex  R.  Co.  107  Mass.  108,  the  plaintiff,  a 
jTirl  nine  yeare  old,  was  walking  in  company  with  several  other 
girls  upon  the  Charleston  bridge,  about  T  p.m.,  when  one  of  the 
defendant's  horse,  cars  came  along  very  slowly  and  the  driver 
beckoned  to  the  girls  to  get  on.  They  got  on  the  front  platform 
and  the  driver  strack  his  horses,  which  made  them  suddenly  start, 
whereby  plaintiff  lost  her  balance  and  fell,  one  of  the  wheels  pass- 
ing over  her  arm.  It  was  admitted  the  plaintiff  was  not  a  passen- 
ger for  hire  and  the  driver  had  no  authority  to  carry  her  unless 
such  authority  was  implied  from  his  employment.  The  Court 
said  :  "  The  driver  of  a  horse  car  is  an  agent  of  the  corporation 
having  charge  in  part  of  the  car.  If  in  violation  of  his  instruc- 
tions, he  permits  persons  to  ride  without  pay,  he  is  guilty  of  a 
breach  of  his  duty  as  a  servant.  Such  act  is  not  one  outride  of  his 
duties,  but  is  within  the  general  scope  of  his  agency,  for  which  he 
is  responsible  to  his  master.  The  invitation  to  the  plaintiff  to  ride 
was  an  act  within  the  general  scope  of  the  drivers  employment 
and  if  she  accepted  it  innocently,  she  was  not  a  trespasser.  It  is 
immaterial  that  the  driver  was  acting  contrary  to  his  instructions." 

In  Flower  v.  Penn.  R.  Co.,  69  Penn.  St.  210,  an  engine  with 
one  freight  car  had  been  detached  from  a  train  and  was  stopped 
at  a  water  station.  The  fireman  requested  a  small  boy,  standing 
near,  to  put  in  the  hose  and  turn  on  the  water.  While  he  was 
clinging  on  the  tender  to  do  this,  the  other  freight  cars  belonging 
to  the  train  came  down  without  a  brakeman  and  struck  the 
car  behind  the  tender.  The  boy  fell  and  was  crushed  to  death. 
The  court  held  that  the  company  owed  no  special  duty  to  the  boy, 
saying :  "  The  case  turns  wholly  on  the  effect  of  the  request  of  the 
fireman,  who  was  temporary  engineer.     Did  that  request  involve 

the  company  in  the  consequences? The  fireman, 

through  nis  indolence  or  haste,  was  the  cause  of  the  boy's  loss  of 
life.  Unless  his  act  can  be  legally  attributed  to  the  company,  it  is 
equally  clear  the  company  was  not  the  cause  of  the  injury.  The 
maxim  qui  facit  per  ahum  facit  per  se,  can  only  apply  where  there 
is  an  authority,  either  general  or  special.  It  is  not  pretended  there 
was  a  special  authority.  Was  there  a  general  authority  which 
would  comprehend  the  fireman's  request  to  the  boy  to  fill  the 
engine  tank  with  water?  This  seems  to  be  equally  plain  without 
resorting  to  the  evidence  given  that  engineers  are  not  permitted  to 
receive  any  one  on  the  engine  but  the  conductor  and  foreman  or 
snperiatendent ;  that  it  is  the  duty  of  the  fireman  to  supply  the 
engine  with  water ;  that  he  has  no  power  to  invite  others  to  do  it 
and  can  leave  his  post  only  on  a  necessity It  is  not 
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like  the  case  of  one  in  jnred  while  <m  board  a  train  by  the  saSer- 
ance  of  the  oondactor,  whoee  general  anthority  extends  to  receiv- 
ing and  discharging  persons  to  and  from  the  train." 

In  Snyder  v.  Han.  A  St  Joe  K.  Co.,  60  Mo.  413,  a  parent 
claimed  damages  for  injuries  received  by  an  infant  child  while  at- 
tempting to  get  upon  one  of  the  defendant's  cars.  The  petition 
alleged  an  invitation  from  the  defendanf  s  servant  in  charge  of  the 
car  to  the  child,  bnt  showed  no  authority  in  the  servant  to  permit 
persons  to  ride  on  the  car  and  no  connection  between  snch  invita- 
tion and  the  service  which  the  servant  was  employed  to  render. 
And  the  petition  was  held  to  be  fatally  defective. 

An  a^ent  cannot  increase  his  powers  by  his  own  act  They  must 
always  be  included  in  the  acts  or  conduct  of  his  principaL  Mar- 
rin  V.  Wilber,  52  N.  Y.  270. 

And  a  principal  is  not  liable  for  acts  of  the  agent  beyond  the 
sphere  of  his  duty.  The  employment  of  an  agent  for  a  particular 
purpose  gives  only  the  authority  necessary  for  that  a^ncv  under 
ordmary  circumstances  or  the  authority  usually  exercised  by  simi- 
lar agents.     Cox  v.  Railway  Co.  3  Excli.  268. 

Kow  it  is  not  incident  to  the  employment  of  a  station  agent  to 
assign  seats  to  passengers  upon  a  train.  That  is  the  business  of  the 
conauctor.  It  is  not  within  the  apparent  scope  of  the  powers  of  a 
station  agent.  His  duties  and  the  nature  of  his  office  do  not  call 
for  any  intendment  that  he  is  authorized  to  give  directions  on  this 
subject  which  will  bind  the  company.  Tucker  v.  St.  Louis,  etc., 
Ry.  Co.,  54  Mo.  177 ;  A.  <fe  P.  R.  Co.  v.  Reismer,  18  Kans.  458 ; 
Cooper  V.  N.  Y.  C.  &  -H.  R.  R.  Co.,  6  Hun.  276 ;  Stephenson  v. 
N.  Y.  &  H.  R.  Co.,  2  Duer,  341. 

There  is  no  evidence  in  the  record  that  he  had  any  such  author- 
ity as  a  fact,  and  the  law  will  not  imply  it. 

All  that  is  left  in  this  case  is  a  question  of  practice  when  the 
jury  return  into  court  special  finding  of  facts  which  are  inconsist- 
ent with  their  general  verdict.  The  statutory  provisions  upon 
this  subject  are  as  follows  : 

"A  special  verdict  is  that  by  which  the  jury  find  the  facts  only. 
It  must  present  the  facts  as  established  by  the  evidence  and  not 
the  evidence  to  prove  them,  and  they  must  be  so  presented  as  that 
nothing  remains  to  the  court  but  to  draw  from  them  conclusions 
of  law. 

"  In  all  actions  the  jury,  in  their  discretion,  may  render  a  general 
or  special  verdict,  but  may  be  required  by  the  court,  in  any  cajse  in 
which  they  render  a  general  verdict,  to  find  specially  upon  partic- 
ular questions  of  fact  to  be  stated  in  writing.  This  special  nnding 
is  to  be  recorded  with  the  verdict. 

'^  When  the  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  controls  the  latter,  and  the  court  may 
give  judgment  accordingly. 
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"When  the  facts  in  a  special  verdict  are  insufficiently  found,  the 
Supreme  Court  may  remand  the  cause  and  order  another  trial  to 
ascertain  the  facts." 

Gault's  Dig.  Sees.  4678-80,-1106. 

On  the  trial  special  issues  were  submitted  to  the  jury  and  in 
addition  to  the  general  verdict  for  the  plaintiff,  findings  upon  these 
issues  were  returned  into  court.  The  jury  found  that  the  plaintiff 
was  riding  on  top  of  the  cattle  car  when  he  was  injured ;  that  he 
rode  there  by  the  instructions  of  the  station  agent  at  Altus,  and  by 
no  other  authority,  that  a  passenger  car  was  attached  to  the  train 
in  which  he  was  at  liberty  to  ride ;  and  that  if  he  had  taken  pas- 
sage in  it,  and  had  remained  there  except  when  called  upon  to  look 
after  his  cattle,  he  would  have  escaped  mjuiy. 

Upon  the  special  findings  the  oefendant  moved  the  court  for 
judgment  notwithstanding  the  general  verdict,  which  was  in  favor 
of  the  plaintiff ;  but  the  motion  was  overruled.  It  should  have 
been  granted.  The  special  verdict  expresses  the  ultimate  facts  of 
the  case  and  is  conclusive  upon  both  parties.  The  two  verdicts 
being  inconsistent,  the  special  verdict  controls  and  displaces  the 

meral  verdict.    Tresa  v.  Clark,  20  Cal.  387  ;  Thompson  v,  C.  L. 

C.  E.  Co.,  54  Ind.  197;  Hall  v.  Harlow,  Sup.  Ct.  of  Ind. 
decided  October,  1879 ;  Luke  v.  C.  M.  &  St.  P.  Ky.  Co.,  39  Wis. 
449 ;  Davis  v.  Town  of  Farmington,  42  Wis.  425 ;  Brown  v.  Fer- 
guson, 4  Leigh  37. 

The  ludgment  must  therefore  be  reversed  and  the  court  below 
directed  to  enter  judgment  for  the  defendant  upon  the  special 
findings. 

Whero  Train  Run8  off  Track  Injuring  Passenger  there  is  Prima  Facie 
Presumption  of  Negligencei — Where  a  passenger  is  injured  by  the  train  run- 
ning off  the  track  the  prima  facie  presumption  is  that  the  accident  was  oc- 
casioned by  the  negligence  of  the  company.  Garpuev.  London,  etc.,  R.  Co., 
5  Q.  B.  749;  Pittsburgh,  etc.,  R.  R.  Co.  v,  Thompson,  56  111.  188;  Yonge  v. 
Kinney,  28  Ga.  Ill;  Zemp  e.  Railroad  Co.,  9  Rich.  L.  84;  Dawson  v.  Man- 
chester, etc.,  R.  Co.,  7  H.  &  N.  1037;  Edgerton  t).  N.  Y.,  etc.,  R.  R.  Co., 
35  Barb.  389;  SulUvan  v.  Philadelphia,  etc.,  R.  R.  Co.,  30  Pa.  St.  234; 
Pittsburgh,  etc.,  R.  Co.  c.  Williams,  3  Am.  &  Eng.  R  R.  Cas.  457;  Cleve- 
land, etc.,  R.  R  Co.  V.  Newell,  3  Am.  &  Eng.  R  R.  Cas.  483;  New  York, 
etc.,  R  R  Co.  «.  Daugherty,  6  Am.  &  Eng.  R  R.  Cas.139;  Phila.  &  B.  RR. 
Co.  e.  Anderson,  6  Am.  &  Eng.  R.  R.  Cas.  407 ;  Ohio  &  M.  Packet  Co.  «. 
McCool,  8  Am.  &  Eng.  R.  R.  Cas.  390. 

Drover  with  Drover's  Pass  not  a  Gratuitous  Passenger. — A  drover  accept- 
ing a  free  pass  and  aiccompanying  his  cattle  in  course  of  transportation  is  not 
regarded  as  a  g^tuitous  pasTiienger.  Cleveland,  etc.,  R  R.  Co.  v.  Curran, 
19  Ohio  St.  1;  Flinn  «.  Phila.,  etc.,  R  R  Co.  ,  1  Houst.  469;  Graham  o. 
I^usific  R.  Co.,  66  Mo.  536;  Indianapolis,  etc.,  R  Co.  t).  Beaver,  41  Ind.  493; 
Penna.  R  R  Co.  c.  Henderson,  51  Pa.  St.  815;  Smith  v.  New  York,  etc., 
R  R  Co.,  24  N.  Y.  222;  Ohio,  etc.,  R  R  Co.  «.  Selby,  47  Ind.  471;  Rail- 
road Co.  V,  Lockwood,  17  Wall.  357. 

P^usengar  mutt  Take  Seat  and  not  Stand  on  Platform. — The  passenger  is 
bound  to  place  himself  in  a  safe  place.  He  must  take  a  seat  in  the  ordinary 
car  where  he  can  find  one. 
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It  is  ordinarily  contributory  negligence  to  ride  on  the  platform,  but  not 
per  se.  Davis  v.  Railroad  Co.  63  Mo.  817;  Lafayette,  etc.,  R.  Co. «.  Sims, 
27  Ind.  59;  Macon,  etc.,  R.  Co.  v.  Johnson,  88  6a.  409;  Zemp  «.  Wilming- 
ton, etc.,  R.  R.  Co.,  9  Rich.  L.  84;  Quinn  «.  Illinois,  etc.,  R.  R  Co.  51  lU. 
495;  Clark  «.  Eighth  Ayenue  R.  Co.,  86  N.  T.  185;  Higgins  «.  Harlem,  etc., 
R.  R.  Co.,  2  Bosw.  182;  Hickey  «.  Boston,  etc.,  R.  Co.  14  Allen,  429;  Cam- 
den &  A.  R.  R.  Co.  «.  Hoosey,  6  Am.  &  Eng.  R.  R.  Cas.  454. 

But  where  there  are  no  seats  or  there  is  other  sufficient  cause,  a  passenger 
may  stand  on  the  platform.  Willis  o.  Long  Island  R.  R  Co.,  84  N.  T.  670; 
Truex  v.  Erie  R..  Co.  4  Lans.  198;  Bull  v.  N.  Y.  etc.,  R.  Co.,  81  N.  Y.  814. 

Passenger  must  not  Ride  in  Baggage  Can — It  is  contributory  negligence 
for  a  passenger  to  ride  in  the  baggage  car;  unless  indeed  he  does  so  with 
the  permission  and  at  the  invitation  of  the  officers  in  charge  of  the  train. 
O'Donnell  v,  Allegheny,  etc.,  R.  R.  Co.,  59  Pa.  St.  289;  Carroll  v,  N.Y.  etc., 
R.  Co.,  1  Duer,  571;  Watson  «.  Northern  R.  Co.,  24  Upp.  Can.  Q.  B.  98; 
Jacobus  V,  St.  Paul,  etc.,  R.  R.  Co.,  1  Cent.  L.  J.  375;  Higgins  o.  Hannibal, 
etc.,  R.  R*  Co.,  36  Mo.  418;  Kentucky,  etc.,  R.  R.  Co.,  v.  Thomas,  1  Am.  & 
Eng.  R.  R.  Cas.  79;  Houston  &  T.  C.  R.  Co.  o.  Clemmons,  8  Am.  &  Eng. 
R.  R.  Cas.  396. 

And  in  some  cases  a  passenger  is  not  held  justified  in  assuming  such  a 
position  even  with  the  consent  and  by  permission  of  the  conductor  or  brake- 
man.  Hickey  v.  Boston,  etc.,  R.  R.  Co.,  14  Allen,  429;  Penna.  R.  Co.  e. 
Langdon,  1  Am.  &  Eng.  R.  R.  Cas.  87.  And  see  B.  &  M.  R.  R.  Co.  v.  Rose, 
1  Am.  &  Eng.  R.  R.  Cas.  253. 

Passengers  in  other  Perilous  Positions. — It  is  for  the  jury  whether  or  not 
it  is  negligent  on  the  part  of  a  passenger  to  rise  from  his  seat  before  the  train 
arrives  at  its  destination  and  to  begin  to  make  preparations  for  departure. 
Railroad  Co.  «.  Pollard,  22  Wall.  841;  Bardon  e.  Boston,  etc.,  R.  R.  Co.,  121 
Mass.  426. 

Or  to  continue  standing  in  the  aisle  of  a  car  after  he  has  observed  that  all 
the  seats  are  taken.    Pollard  «.  N.  Y.,  etc.,  R.  R.  Co.,  7  Bosw.  487. 

Riding  on  the  engine  is  contributory  negligence  per  se,  even  with  the  per- 
mission of  the  engineer.  Robertson  v.  N.  Y.,  etc.,R.  R.  Co.,  21  Barb.  91; 
Doggett  V.  Illinois,  etc.,  R.  R.  Co.,  34  Iowa,  284;  Railroad  Co.  v.  Jones,  95 
V.  S.  439.  But  see  contra.  Lawrenceburgh,  etc.,  R.  Go.  v.  Montgomery,  7 
Ind.  474;  Nashville  &  C.  R.  Co.  tj.  Erwin,  3  Am.  Eng.  R.  R.  Cas.  465. 

It  is  not  contributory  negligence  for  a  drover  to  get  out  of  the  caboose  and 
ride  on  top  of  the  train  at  the  bidding  of  the  conductor.  Indianapolis,  etc., 
R.  R.  Co.  V.  Horst,  93  U.  S.  291.  Ajid  see  Penna.  R.  C.  d.  McCloskey's 
Adm's,  23  Pa.  St.  526. 

How  far  Orders  of  Conductor  Warrant  Passenger  in  Assuming  Dangerous 
Position  or  Doing  Dangerous  Act. — As  to  when  passengers  will  be  justified 
and  when  they  will  not  by  reason  of  the  directions  of  the  conductor  to  as- 
sume a  dangerous  position  or  do  a  dangerous  act,  see  Mclntyre  v.  New  York, 
etc.,  R.  Co.  37  N.  Y.  287;  Cleveland,  etc.,  R.  Co.  c.  Manson,  30  Ohio  St. 
454;  Taber  v,  Delaware,  etc.,  R.  Co.,  71  N.  Y.  489;  Central  R.  Co.  e.  Van 
Horn,  88  N.  J.  L.  133;  Columbus,  etc.,  R.  R.  Co.  d.  Farrell,  81  Ind.  488; 
Delamatyr  «.  Milwaukee,  etc.,  R.  R.  Co.,  24  Wise.  578;  Evansville,  etc., 
R.  R.  Co.  9.  Duncan,  28  Ind.  441 ;  Pabst  «.  Baltimore,  etc.,  R.  Co.  2  McA. 
42 ;  Georgia,  etc.,  R.  R.  Co.  «.  McCurdy,  45  Ga.  288 ;  Lambeth  v,  N.  C.  R.  R. 
Co.,  66  N.  Y.  494;  Filer  v.  New  York,  etc.,  R.  R.  Co.,  68  N.  Y.  124;  Wyatt 
V.  Citizens^  R.  Co.,  55  Mo. 485;  Lovatt  v,  Salem  R.  Co.,  9  Allen,  551;  Hazard 
«.  Chicago,  etc.,  R.  Co.,  1  Biss.  508;  Chicago,  etc..  R.  Co.  v.  Randolph,  58 
III.  510;  Columbus,  etc.,  R.  R.  Co.  v.  Powell,  40  Ind.  87;  Penna.  Co.  v. 
Hoagland,  3  Am.  &  Eng.  R.  R.  Cas.  436. 
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V, 

Michigan  Cent.  R.  Co. 

(Advance  Ca$e^  Michigan.     October  24,  1883.) 

Plaintiff  went  to  the  depot  to  meet  his  wife,  who  was  coming  in  on  a  night 
train,  and  having  a  call  of  nature,  to  relieve  himself,  and  be  concealed  from 
the  view  of  passengers  alighting  from  the  train,  stepped  four  to  eight  feet 
beyond  the  sidewalk,  on  to  a  part  of  the  railroad  company's  premises  that 
were  used  by  the  company  ana  its  patrons  as  a  part  of  the  station  ground, 
and  fell  down  into  a  deep  hole  and  was  seriously  injured.  The  regular  uri- 
nals had  been  destroyed  by  fire.  Beld,  in  an  action  against  the  railroad  com- 
pany for  damages  for  the  injuries  received,  that  plaintiff  was  not  a  tpes- 
passer,  and  was  entitled  to  recover. 

Erbob  to  Washtenaw. 

Sawyer  and  Knowlton,  for  plaintiff  and  appellant. 

Henry  Knssell,  for  defendant. 

Graves,  C.  J. — On  the  evening  of  September  16,  1879,  the 

S Jain  tiffs  wife  accompanied  by  a  hired  girl,  was  returning  on  de- 
endant's  train  from  the  east  to  her  home  in  Chelsea,  and  the 
Elaintiff  went  to  defendant's  depot  to  meet  and  escort  her,  as  he 
ad  previously  informed  her  he  would.  It  was  about  11  o'clock. 
The  train  was  coming  in  as  he  i-eached  the  station.  Being  urged 
by  a  call  of  nature,  and  there  being  no  urinal,  he  passed  some  little 
distance  along  the  sidewalk,  away  from  the  place  for  the  passen- 
gers to  alight,  and  in  order  to  seclude  himself  from  observation  and 
avoid  indecent  exposure,  he  stepped  from  four  to  eight  feet  on  de- 
fendant's grounds,  and  fell  into  a  deep  hole  and  received  injury. 
He  subsequently  sued  the  company  in  this  action  for  the  damages 
suffered ;  out  the  circuit  judge,  being  of  opinion  that  his  deviation 
from  the  sidewalk  placed  him  where  the  nsk  was  all  his  own,  and 
where  the  existence  of  unsafe  conditions  was  not  a  fault  of  the 
company  of  which  he  could  take  advantage,  proceeded  to  order  a 
verdict  for  the  defendant. 

The  ruling  appears  to  be  defended  on  two  general  grounds : 
First,  that  the  declaration  is  at  fault  for  the  want  of  certain  aver- 
ments necessary  to  formulate  a  charge  of  the  kind  of  grievance 
which  the  plaintiflE  endeavored  to  establish ;  second,  that  when  the 
plaintifi  left  the  sidewalk  he  became  a  trespasser  on  defendant's 
ground,  and  received  his  injury  through  his  own  misdoing.  As  to 
the  first  proposition,  the  accuracy  of  the  declaration  in  point  of 
strict  law  will  not  be  considered.     The  case  was  not  disposed  of 
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on  such  ground.  The  declaration  was  treated  by  oonrt  iind  coun- 
sel as  a  proper  one  for  the  controTcrsy.  It  was  folly  acquiesced 
in,  as  well  framed  and  applicable  to  the  case,  and  it  is  too  late  now 
to  raise  the  point  in  order  to  defeat  the  writ  of  error. 

As  to  the  second  ground,  there  was  no  proof  of  special  regula- 
tions by  the  company  at  this  station  in  regard  to  the  reception  and 
exit  of  passengere,  or  the  rights  and  privileges  of  their  friends  and 
attendants.  Tne  evidence  tended  to  show  tnat  the  passenger-houfie 
and  privy  accommodations,  together  with  the  water-tank,  bad  been 
destroyed  by  fire,  and  that  the  existing  accommodations  were  scant 
and  temporary.  No  privy  accommodations  remained.  That  the 
place   where    the    buildings    had    stood,    and    the    surrounding 

ground,  including  the  spot  where  the  plaintiff  received  his  injury, 
ad  been  levelled  off  and  gravelled,  and  left  open  for  use.  That 
the  company  virtually  offered  it  for  the  use  of  its  patrons,  and 
that  the  offer  was  acted  on,  and  the  ground  habitually  used  for  all 
the  purposes  which  are  usual  at  such  places.  That  the  hole  or 
sink,  in  which  the  plaintiff  fell,  was  so  situated  that  those  frequent- 
ing the  place  would  be  in  dan^r  of  getting  in  it.  That  it  was  a 
defect  not  unlikely  to  cause  injury,  and  was  left  entirely  uncovered 
and  exposed,  without  an  obstacle  to  arrest  approach  to  it  or  turn 
persons  from  it,  and  without  any  light  to  betray  its  existence  or 
position. 

Now,  as  this  point  was  a  portion  of  defendant's  station  ground 
and  included  in  the  space  allotted  to  the  public,  and  devoted  to  the 
convenience  of  all  persons  having  lawful  intercourse  vrith  the  sta- 
tion, the  company  was  bound  to  keep  it  in  a  reasonably  safe  con- 
dition for  its  customers ;  and  whether,  in  permitting  the  pitfall  in 
question  to  exist,  this  duty  of  the  company  was  not  disregarded, 
was  a  question  which  the  court  was  not  justified  in  ruling  against 
the  plaintiff.  The  facts  were  very  strong  that  the  company  was  at 
fault.  If  we  believe  the  evidence,  which  is  undisputed,  tne  plain- 
tiff was  not  a  tresspaser.  His  occasion  was  not  only  lawful,  out  it 
was  obviously  within  the  license  which  the  company  had  extended 
to  the  public.  It  is  admitted  in  argument  that  nad  his  presence  at 
the  station  been  in  the  character  of  a  hackman  engaged  m  running 
for  passengers,  his  stepping  aside  would  not  have  been  wrongful, 
and  the  duty  of  the  company  would  have  extended  to  him.  We 
think  it  would  be  straining  common  sense  to  make  such  a  distinc- 
tion as  is  implied  here.  He  was  a  customer  within  the  essence  of 
the  rule  just  mentioned.  The  company  was  bringing  his  wife  to 
him,  and  he  went  to  receive  and  protect  her.  Had  his  errand  been 
to  receive  a  bale  of  goods,  or  a  horse,  no  one  would  doubt  that  he 
had  all  the  rights  of  a  customer,  and  it  seems  little  less  than  pre- 
posterous to  contend  that  the  right  was  not  simply  different  or  in- 
ferior, but  absolutely  wanting,  because  it  was  his  wife  that  he 
went  for. 
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We  think  the  evidenoe  had  a  tendency  to  establish  a  liability, 
and  that  the  case  ehonld  have  been  submitted  to  the  jury. 
The  judgment  is  reversed,  with  costs,  and  a  new  trial  granted. 
(The  other  justices  concurred.) 

Duty  of  Railroad  Company  to  Persons  Welcoming  and  Speeding  Friends  at 
Station. — As  to  the  duty  of  the  railroad  company  to  persons  seeing  friends  off 
or  welcoming  them  at  stations,  see  Lucas  o.  New  Bedford,  etc.,  R.  Co.,  6  Gray, 
64;  DoflB  17.  Missouri,  etc.,  R.  R.  Co.,  69  Mo.  27;  Keokuk  Packet  Co.  «.  Henry, 
50  111.  264 ;  Gilles  v,  Penn.  R.  R.  Co.,  59  Pa.  St.  129 ;  Langan  v.  St.  Louis  etc. 
R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  855. 

Duty  of  Railroad  Company  not  to  have  Defects  in  Stations. — Ab  to  the 
obligation  of  the  company  to  keep  its  stations  in  repair. 

Pittsburgh,  etc.,  R.  R.  Co.  v.  Brigham,  29  Ohio  St.  374;  Indiana,  etc.,  R. 
Oo.«.  Hudelson,  13  Ind.  325;  Chicago,  etc.,  R.  Co.  «.  Wilson,  63  III.  167; 
Dlinois,  etc.,  R.  Co.  v.  Godfrey,  71  III.  600;  Hulbert  v.  New  York,  etc.,  R.  Co., 
40  K.  Y.  145;  Knight  v.  Portland  etc.  R  Co.,  56  Me.  234;  Beard  v.  Conn., 
etc.,  R.  R.  Co.,  48  Vt.  101;  Patten  e.  Chicago,  etc.,  R  Co.,  32  Wise.  524; 
Seymour  «.  Chicago,  etc.,  R  Co.,  3  Biss.  43 ;  Bennett  f>,  Louisville  &  Nash- 
ville R  R  Co.,  1  Am.  &  £ng.  R  R  Cas.  71;  Stewarts.  I.  &C.  N.  R  R.  Co., 
2  Am.  &  Eng.  R  R  Gas.  497;  Louisville,  etc.,  R  R  Co.  «.  Wolfe,  6  Am.  & 
Eng.  R.  R  Gas.  625. 


Seillman. 

V. 

CmoiNNATi  8.  &  O.  R.  R,  Oo. 

(Advance  Ccuey  Ohio,    Nat&mber  18,  1833). 

Under  the  act  of  March  30,  1875  (72  Ohio  L.  143),  which  provides  that 
«  any  corporation  operating  a  railroad,  in  whole  or  in  part  in  this  state,  may 
demand  and  receive  for  the  transportation  of  passengers  on  said  road,  not  ex- 
ceeding three  cents  per  mile  for  a  distance  of  more  than  eight  miles :  provid- 
ed the  fare  shall  always  be  made  that  multiple  of  five  nearest  reached  by 
multiplying  the  rate  by  the  distance,"  a  charge  of  twenty-five  cents  for  carrv- 
ittg  a  passenger  a  distance  less  than  eight  miles  and  more  than  six  miles,  will 
not,  as  a  matter  of  law,  be  declared  unreasonable. 

A  railroad  company  may  charge  a  higher  price  for  carrying  passengers 
when  the  fare  is  paid  on  the  train,  than  it  does  at  its  ticket  offices,  provided 
the  price  thus  charged  is  reasonable,  and  the  fare  charged  on  the  train  does 
not  exceed  the  maximum  allowed  by  law. 

A  person  entering  the  cars,  without  having  purchased  a  ticket,  and  per- 
sistently refusing  to  pay  the  usual  and  reasonable  fare,  upon  demand  by  the 
conductor,  and  after  reasonable  time  in  which  to  deternune  whether  he  will 
or  will  not  pay  the  same,  may  lawfully  be  removed  from  the  train. 

The  expulsion  of  such  person  may  be  at  a  place  other  than  a  railroad  depot, 
or  usual  stopping  place,  provided  care  is  taken  not  to  expose  him  to  senous 
bjury  or  danger. 

Such  person  acquires  no  right  to  remain  on  the  train,  by  offering  to  pay  the 
usual  fare  after  the  train  has  been  stopped  for  the  purpose  of  ejecting  him^ 

Ebbob  to  the  District  Court  of  Logan  Couutj. 
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Martin  W.  Skillman  bronght  suit  in  the  Court  of  Common  Pleas 
of  Logan  County  against  the  Cincinnati,  Sandusky  &  Cleveland 
B.  H.  Co.,  to  recover  damages  which  he  claims  that  he  had  sus- 
tained by  being  wrongfully  removed  from  the  cars  of  the  de- 
fendant. 

On  the  trial  of  the  case,  evidence  was  given  to  the  jury  tending 
to  prove  that  on  the  eighth  day  of  June,  1875,  the  plaintiff  entered 
a  passenger  car  of  the  defendant  at  Huntsville,  in  Logan  county, 
to  be  conveyed  as  a  passenger  to  Bellefontaine,  in  the  same  county, 
on  that  day ;  that  aiter  going  upon  the  train  he  presented  to  the 
conductor,  in  the  smoking  car,  a  paper  purporting  to  be  a  blank 
drover's  pass,  issued  by  the  Cincinnati,  Hamilton  &  Dayton  K.  R. 
Co.  and  demanded  to  be  carried  thereon  to  Springfield  free  of  charge, 
which  paper  the  conductor  refused  to  accept;  that  afterwards,  in 
the  passenger  car  the  conductor  demanded  of  the  plaintiff  a  ticket 
or  his  fare,  when  the  plaintiff  again  presented  the  same  paper  and 
demanded  that  the  conductor  indorse  and  fill  it  up  and  carry  him 
over  the  defendant's  road  thereon  free  of  charge,  which  the  con- 
ductor refused  to  do,  stating  to  the  plaintiff  that  he  could  not  ac- 
cept the  paper,  but  that  plamtiff  could  pay  his  fare  to  Bellefontaine 
and  there  procure  a  ticket  for  the  residue  of  his  journey;  that 
plaintiff  asted  the  conductor  what  the  fare  to  Bellefontaine  was, 
who  replied  that  it  was  twenty-five  cents  :  that  plaintiff  responded 
that  he  was  not  entitled  to  twenty-five  cents,  but  only  twenty  cents, 
which  he  was  willing  and  ready  to  pay,  and  would  go  to  Bellefon- 
taine and  see  if  he  could  not  find  some  agent  there  gentlemanly 
enough  to  accept,  indorse  and  fill  up  said  paper,  authorizing  him  to 
ride  over  defendant's  road  free  of  chaige ;  that  the  conductor  re- 
plied that  the  ticket  rate  of  fare  from  Huntsville  to  Bellefontaine 
was  twenty  cents  when  the  ticket  was  pre-purchased,  but  that 
twenty-five  cents  was  the  fare  when  a  ticket  was  not  pre-purchased  ; 
that  the  plaintiff  then  said  to  the  conductor  that  he  would  not  pay 
twenty-five  cents,  but  only  twenty  cents,  to  which  the  conductor 
replied  that  he  would  have  to  pay  twenty-five  cents  or  leave  the 
cars  ;  that  the  plaintiff  responded  to  the  conductor,  "  you  will  have 
to  put  me  off,  then ;"  that  the  conductor  said,  "  if  I  stop  the  train 
I  will  not  accept  your  fare,"  £^nd  the  plaintiff  still  refusing  to  pay 
the  twenty-five  cents,  the  conductor  caused  the  train  to  be  stopped, 
after  which  the  plaintiff  offered  to  pay  the  conductor  the  twenty- 
five  cents,  which  he  refused  to  accept,  and  caused  the  plaintiff  to 
leave  the  train.  Evidence  was  also  given  tending  to  prove  that  the 
plaintiff  tendered  the  twenty-five  cents  before  the  train  was  stopped, 
or  materially  checked.  Evidence  was  given  tending  to  prove  that 
from  January,  1875,  to  January,  1877,  the  defendant  charged,  at 
its  railroad  office  at  Huntsville,  twenty  cents  for  tickets  from  that 
place  to  Bellefontaine,  and  that  the  fare  on  the  cars  was  twenty- 
five  cents,  and  that  printed  notices  were  posted  in  the  railroad  of- 
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iioe,  giving  notice  that  the  ticket  rate  was  twenty  cents,  and  the 
<^r  fare  twenty-five  cents,  and  that  the  plaintiff  knew  that  the  tick- 
ets were  sold  at  twenty  cents.  The  evidence  tended  to  prove  that 
the  plaintiff  was  reauired  to  leave  the  train  at  a  point  aoont  three 
miles  from  Hnntsviile,  where  there  was  no  depot  or  usual  stopping 
place,  and  that  there  was  no  such  depot  or  usual  stopping  place  be^ 
tween  Huntsville  and  Bellefontaine. 

It  was  admitted  on  the  trial  that  the  conductor  demanded  of  the 
plaintiff  twenty-five  cents  for  his  fare  from  Huntsville  to  Bellefon- 
taine, and  that  the  distance  between  those  places  is  less  than  eight 
miles  and  more  than  six  miles. 

The  verdict  of  the  jury  was  in  favor  of  the  defendant,  and  the 
court  oveiTuled  a  motion  for  a  new  trial  and  rendered  a  judgment 
upon  the  verdict.  A  bill  of  exceptions  was  taken,  containing  th& 
cuai^  of  the  court,  as  well  as  the  instructions  requested  by  the 
plaintiff  and  refused  by  the  court. 

The  district  court  on  error  reversed  the  judgment  of  the  court 
of  common  pleas,  and  this  proceeding  is  prosecuted  to  reverse  the 
jndgment  of  reversal. 

West,  Walker  &  West,  for  plaintiff  in  error. 

Wm.  Lawrence  for  defendant  in  error. 

Upson,  J. — The  first  question  to  be  decided  in  this  case  is,  wheth- 
er, under  the  statute  then^  in  force,  the  defendant  was  justified  in 
manding  from  the  plaintiff  the  sum  of  twenty-five  cents,  as  the  fare 
from  Eumtsville  to^ellef  ontaine,  the  distance  being  conceded  to  be 
more  than  six,  and  less  than  eight  miles.  Upon  this  point  the  court 
of  common  pleas  charged  the  jury  that  '^  the  defendant  had  the  right 
to  chai^  any  rate  not  exceedmg  twenty-five  cents  for  a  distance  less 
than  eight  miles,  and  more  than  six  miles,"  to  which  charge  the 
plaintiff  excepted.  The  words  of  the  statute,  in  force  on  the  eighth 
of  January,  1875,  are,  "any  corporation  operating  a  railroad  in 
whole,  or  in  part,  in  this  state,  may  demand  and  receive  for  the  trans- 
portation of  passengers  on  said  road,  not  exceeding  three  cents  per 
mile  for  a  distance  of  more  than  eight  miles  ;  provided  the  fare  shall 
always  be  made  that  multiple  of  five  nearest  reached  by  multiplying 
the  rate  by  the  distance ;"  72  Ohio  L.  143  ;  Rev.  Stats.  §  3376.  It 
will  be  observed  that  while  the  statute  limits  the  fare  which 
may  be  demanded  when  the  distance  is  more  than  eight  miles,  it 
imposes  no  limit  when  the  distance  is  not  more  than  that.  In  that 
case  the  railroad  company  is  allowed  to  exercise  its  own  discretion 
infixing  the  rate,  subject  only  to  the  implied  condition  that  it  must 
not  prescribe  a  rate  which  the  law  would  pronounce  unreasonable. 
In  giving  a  construction  to  that  part  of  the  same  statute,  which  pro- 
vides, tnat  for  the  transportation  of  property,  the  corporation  may 
demand  and  receive,  "^  in  case  the  same  is  transported  a  less  distance 
than  thirty  miles,  such  reasonable  i*ate  as  may  be,  from  time  to  time, 
18  A.  &  E.  B.  C&8.— 8 
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fixed  by  such  corporation,  or  prescribed  bv  law,"  thia  c6nrt  held 
that  it  was  nnreasonable,  as  a  matter  of  law,  that  the  company 
should  fix  a  greater  sum  for  a  less  distance  than  thirty  miles,  than 
the  maximum  allowed  for  full  thirty  miles ;  Campbell  et  al.  v.  C. 
&  M.  B.  R.  Ck>.,  23  Ohio  St.  168.  And  similar  language  in  section 
twelve  of  the  act  of  February  11,  1857  (S.  &  C.  271),  relating  to 
rates  for  carrying  passengeis,  received  the-same  construction  in  the 
case  of  Smith  v,  the  Pittsburgh,  Fort  Wayne  &  Chicago  R.  R.  Co., 
23  Ohio  St.  10. 

The  amount  demanded  in  this  case  did  not  exceed  the  maximum 
■allowed  by  the  rule  approved  in  those  cases. 

In  the  arguments  ot  counsel  there  is  much  discussion  as  to  the 
meaning  of  the  proviso  that  ^'  the  fare  shall  always  be  that  multiple 
of  five  nearest  reached  by  multiplying  the  rate  by  the  distance," 
the  court  instructing  the  jury  that  this  proviso  "  requires  that  the 
multiple  which  is  equal  or  next  above  the  product  thus  reached, 
Bhall  govern,  and  not  the  multiple  short  of,  or  below,  such  product," 
which  the  defendant  claims  to  be  the  proper  construction.  The 
plaintiff  contends  that  the  multiple  nearest  reached  is  the  nearest 
multiple  of  five  whether  above  or  below  such  product.  It  is  not 
material  in  this  case,  however,  whether  the  construction  given  to 
the  proviso  by  the  court  of  common  pleas,  is  the  correct  one  or  not, 
for  it  is  clear  that  for  any  distance  greater  than  eight  miles  the  rail- 
road company  might  charge  at  least  twenty-five  cents,  and  we  are 
of  opinion  that  for  a  distance  not  more  than  eight  miles  any  rea- 
sonable sum  not  exceeding  that  might  be  charged.  There  was  in 
tliat  respect  no  error  in  the  charge  of  the  court  of  common  pleas. 

2.  It  is  next  contended  that  the  court  of  common  pleas  erred  in 
charging  the  jury  that  the  "  railroad  company  had  the  ri^ht  to 
prescribe  rates  for  pre- purchased  tickets,  and  car  rates  when  tickets 
were  not  pre-pnrchased,  for  distances  less  than  eight  miles  and  more 
than  six  miles,  provided  that  neither  of  such  rates  exceeded  twenty- 
five  cents."  It  is  insisted  that  ''  when  a  railroad  company  fixes  a 
ticket  rate,  there  is  no  authority  to  charge  a  higher  car  rate,  and 
the  court  will,  as  a  question  of  law,  liold  that  the  ticket  i-ate  is  a 
reasonable  rate,"  and  that  a  higher  car  rate  is  unreasonable.  We 
cannot  assent  to  that  proposition.  The  company  cannot  impose,  as 
a  penalty  for  not  purchasing  a  ticket,  such  a  sum  that  the  fare  de- 
manded on  the  cars,  including  such  additional  amount,  shall  exceed 
the  maximum  allowed  by  law,  but  within  that  limit  a  just  discrim- 
ination is  clearly  proper.  The  first  duty  of  the  conductor  is  to 
provide  for  the  safety  of  the  passengers  on  the  train  of  which  he 
has  charge,  and  next  to  promote  their  comfort  and  convenience. 
He  also  has  the  general  supervision  and  control  of  those  who  are 
employed  on  the  train.  It  is  plain  that  the  practice  of  paying  fare 
on  the  train,  instead  of  purcnasing  tickets,  might  be  carried  so 
far  as  to  prevent  the  faithful  performance  of  the  conductor's  duties, 
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and  when  that  is  found  to  be  the  ease,  railroad  companies  not  only 
have  the  right  to  make,  but  often  do  make  and  enforce,  rules  to 
prev^Qt  any  persons  from  going  upon  their  trains  without  having 
previously  purchased  tickets.  The  small  additional  sum  required  in 
this  case,  when  the  fare  was  paid  on  the  cars,  was  certainly  reason- 
able, and  it  was  not  error  to  so  charge  the  jury. 

3.  The  plaintiff  also  excepted  to  the  chai*ge  of  the  court  of  com- 
mon pleas,  that  when  payment  of  the  fare  demanded  was  refused, 
the  defendant  had  the  right  to  eject  him  from  its  train,  and  also  to 
the  refusal  of  the  court  to  charge,  as  requested  by  the  plaintiff,  that 
'*  the  defendant  railroad  company  had  no  right  to  expel  the  plain- 
tiff from  its  cars,  except  at  a  railroad  depot  or  stopping  place." 
Of  the  defendant's  rignt  to  eject  the  plaintiff  from  its  car  for  a 
persistent  refusal  to  pay  his  fare  from  the  station  at  which  he  en- 
tered the  car  to  the  next  station,  there  can  be  no  serious  question, 
provided  he  was  not  removed  with  unreasonable  violence,  or  at  a 
place  where  he  would  be  exposed  to  serious  injury  or  danger. 
When  he  refused  to  pay  the  usual  fare,  he  had  no  right  to  remain 
on  the  train,  or  claim  the  rights  of  a  passenger,  but  might  right- 
fully be  treated  as  a  trespasser,  and  be  at  once  expelled.  To  hold 
that  this  could  only  be  done  at  a  railway  depot,  or  stopping  place, 
would  deprive  a  railroad  company  of  its  chief  safeguard  against 
that  kind  of  fraud  or  imposition,  and  we  know  of  no  principle  of 
law,  or  public  policy,  which  requires  that  every  one  who  prefers 
not  to  pay  his  fare,  shall  be  carried  without  charge  from  the  station 
at  which  he  gets  on  the  train  to  the  next  station. 

4.  We  see  no  error  in  the  charge  of  the  court  of  common  pleas 
that,  "  when,  for  such  refusal  to  pay,  the  train  was  stopped  for  the 
purpose  of  ejecting  the  plaintiff,  his  right  to  transportation  was  not 
restored  by  afterwards  offering  to  pay  the  fare  so  demanded,"  es- 
pecially when  taken  in  connection  with  the  instruction  also  given  to 
the  jury  that  the  plaintiff  was  entitled  to  a  reasonable  time,  after  the 
demand  was  made,  to  consider  whether  he  would  pay  the  sura  de- 
manded. To  concede  that  privilege  to  a  person  who  has  wilfully 
violated  the  obligations  of  the  implied  contract  under  which  he 
was  allowed  to  enter  the  cars,  would  enable  him  to  attempt  the 
perpetration  of  a  fraud  at  the  least  possible  risk  of  loss  or  incon- 
venience to  himself,  and  the  greatest  annoyance  and  inconvenience 
to  the  railroad  company,  and  flie  passengers  on  its  train.  By  deny- 
ing such  privilege  no  right  is  violated,  for  the  rights  and  privileges 
of  a  passenger  have  b^n  abandoned  under  circumstances  which 
justify  the  company  in  refusing  to  permit  such  person  to  come 
again  upon  the  train. 

Considering  the  entire  charge  given  to  the  jury,  and  instructions 
refused,  we  are  of  opinion  that  there  was  no  error  in  the  rulings  of 
the  court  of  common  pleas,  and  that  the  district  court  erred  in  re- 
versing the  judgment  of  that  court. 
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Judgments  of  the  district  court  reversed,  and  of  the  court  of 
common  pleas  affirmed. 

Company  may  Charge  Higher  Fare  where  Ticket  is  not  Obtained.—  A  rail- 
road company  has  a  right  to  charge  a  passenger  a  higher  rate  of  fare  if  he 
fails  to  purchase  a  ticket  before  entering  the  cars. 

St.  Louis,  etc.,  R.  R.  Co.  e.  South,  43  HI.  176 ;  St.  Louis,  etc.,  R.  Co.  9. 
Dalby,  19111.  858;  Stephen  e.  Smith,  29  Vt.  160;  Chicago  B.  &  Q.  R.  R.  Co. 
e.  Parks,  18  HI.  460;  Jeffersonyille,  etc.,  R.  R.  Co.  e.  Rogers,  88Ind.  116;  In- 
dianapolis, etc.,  R.  R.  Co.  e.  Rinard,  46  Ind.  298;  Hilliard  «.  Goold,  34  N.  H. 
230;  Du  Lauransf).  St.  Paul,  etc.,  R.  R.  Co.,  15  Minn.  49;  State  e.  Chovin,  7 
Iowa,  204;  People  e.Jillson,  3  Park  Co.  Cas.  284;  Bordeaux  v.  Erie  KR.  Co., 
8  Hun.  579;  Nellis  e.  New  York,  etc.,  R.  R.  Co.,  80  N.  Y.  506;  Stote  v, 
Goold,  58  Me.  279;  Lane  v.  East  Tenn.  Va.  &  Ga.  R.  Co.,  2  Am.  &  Eng.R.  R. 
Cas.  278;  Indiana  &  St.  L.  R.  R.  Co.  i>,  Kennedy,  8  Am.  &  Eng.  R.  R.  Cas. 
467. 

In  Order  to  Have  such  Right  must  have  Ticket  Office  Open. — But  in  order 
to  haye  this  right  the  company  must  have  the  ticket  office  open  a  reasonable 
time  before  the  departure  of  the  train  so  as  to  afford  an  opportunity  to  pur- 
chase tickets. 

Chicago,  etc.,  R.  Co.  v.  Parks,  18  HI.  460;  St.  Louis,  etc.,  K  R.  Co.  v. 
Dalby,  19  111.  352;  Chicago,  etc.,  R.  Co.  e.  Flagg,  43  111.  864;  Jeffersonville, 
etc.,  R.  R.  Co.  e.  Rogers,  38  Ind.  116;  Indianapolis,  etc.,  R.  R.  Co.  e.  Rinard, 
46  Ind.  298;  St.  Louis,  etc.,  R.  Co.  e.  South,  48  111.  176;  Rlinois,  etc.,  R.R 
Co.  c.  Sutton,  42  III.  488.  But  see  contra  Nellis  e.  New  York,  etc.,  R.  R.  Co., 
80  N.  Y.  505;  Crocker  e.  New  London,  etc.,  R.  R.  Co.,  84  Conn.  249. 

Passenger  Refusing  to  Pay  Extra  Fare  may  be  Expelled. — Where  a  passeng- 
er wilfully  refuses  to  pay  the  lawful  fare  demanded  by  conductor  he  may  be  ex- 
pelled at  any  place  or  time,  provided  the  act  will  not  result  in  wanton  injury 
to  him. 

Haley  e.  Chicago,  etc.»  R.  Co.,  21  Iowa  15 ;  Chicago,  etc.,  R.  Co.  e.  Boger, 
1  Bradw.  App.  472;  O'Brien  e.  Boston,  etc.,  R.  Co.,  15  Gray,  20;  Ohio,  etc., 
R  R.  Co.  e.  Muhling,  80  111.  9;  Lillis  e.  St.  Louis,  etc.,  R.  R.  Co.,  64  Mo. 
464;  Great  Western  R.  Co.  «.  Miller,  19  Mich.  805. 

The  conductor  must,  however,  give  him  a  reasonable  time  to  find  his  ticket, 
if  he  alleges  that  he  has  one.  Cure  o.  Chicago,  etc,  R.  R.  Co.,  11  Am.  & 
Eng  R.  R.  Cas.  85.  And  if  he  has  paid  to  the  conductor  the  price  of  a  tick- 
et, it  must  be  refunded  him  before  he  can  be  expelled.  Bland  o.  Southern 
Pac.  R.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  285. 

When  Train  is  Stopped  Passenger  cannot  then  Tender  Passage  Money. — 
Where  a  passenger  refuses  to  pay  his  fare  and  the  train  is  stopped  to  expel 
him  he  acquires  no  right  to  passage  by  then  tendering  the  fare  demanded. 

State  V,  Campbell,  32  N.  J.  L.  809;  Nelson  e.  Long  Island,  etc.,  R.  R  Co., 
7  Hun.  140;  O'Brien  v,  Boston,  etc.,  R.  R.  Co.,  15  Gray  20;  People  e.  Jillson, 
3  Parker  Cas.  234;  Pulton  v.  Grand  Trunk  R.  Co.,  17  Upp.  Can.  Q.  B.  428; 
Hibbard  e.  New  York,  etc.,  R.  Co.,  15  N.  Y.  455;  Hoffbauer  e.  D.  &  N.  R. 
R.  Co.,  20  Alb.  L.  J.  474;  Stone  v,  Chicago,  etc.,  R.  Co.,  47 Iowa,  82;  Swan 
V.  Manchester,  etc..  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  327;  O'Brien  v,  N.  Y. 
C.  &  H.  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  259. 
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V, 
GuiNAN. 

(11  Tenneisee  Bdporti^  98.) 

In  aa  action  by  a  pasBonger  against  a  railroad  company  for  wrongfully 
patting  him  off  the  train  for  failing  to  pay  the  fare  demanded;  it  is  compe- 
tent to  prove  by  himself  and  other  witnesses  that  they  had  travelled  over  the 
road  between  the  termini  of  the  plaintiffs  trip,  with  and  without  tickets, 
and  never  paid  more  than  the  plaintiff  tendered  to  the  conductors. 

A  railroad  company  may,  by  a  regulation  of  which  the  public  are  duly 
notified,  establish  a  higher  rate  of  fare  if  paid  on  the  cars  than  in  the  pur- 
chase of  a  ticket  for  the  same  trip,  but  the  fare  can  in  no  event  exceed  the 
charge  limited  by  the  charter. 

Actual  compensation  is  the  measure  of  damages  in  all  instances  in  which 
the  nature  of  the  case  admits  of  the  rule. 

Exemplary  damages  are  allowed  when  the  wrongful  act  is  done  with  a  bad 
motive,  or  so  recklessly  as  to  imply  a  disregard  of  social  obli^tions,  or 
where  there  ia  negligence  so  gross  as  to  amount  to  positive  misconduct. 
The  turpitude  of  the  defendant's  conduct  is  alone  considered,  and  there 
must  be  a  wrong  intent  on  his  part,  or  the  wrongful  execution  of  a  bona-fide 
intent. 

Where,  therefore,  a  passenger  was  removed  from  the  car  of  a  railroad  com- 
pany for  the  non-payment  of  the  fare  demanded  by  the  conductor,  acting  in 
good  faitb  and  under  instructions  from  the  company,  in  a  peaceable  manner, 
without  any  improper  conduct  on  the  part  of  the  conductor,  the  passenger 
would  not  be  entitled  to  exemplary  damages  unless  the  act  was  done  with  a 
malicious  intent  on  the  part  of  the  company  or  its  employees  to  defraud  or 
oppress  the  defendant,  or  passengers  in  his  situation. 

Appeal  in  error  from  the  law  court  at  Humboldt,      J.  T. 
Carthel,  J- 
McFarland  &  Bobbitt,  for  railroad. 
H.  T.  Johnson  &  Bro.,  for  Guinan. 

Cooper,  J. — Guinan  sued  the  railroad  company  for  wronrfully 
ejecting  him,  being  a  passen^r,  from  the  company's  train  oi  cars. 
Tlie  jury  found  a  verdict  in  his  favor  for  $250,  and  the  company 
appealed  in  error. 

Guinan  got  on  the  train  at  Milan  to  ffo  to  Humboldt,  without 
imying  a  ticket.  The  price  of  a  ticket  between  these  points  was 
fifty-five  cents.  When  the  conductor  went  through  the  train  to 
take  up  the  tickets  of  the  passengers,  Guinan  tendered  him  fifty- 
five  cents  in  silver.  The  conductor  declined  to  take  the  money, 
telling  Guinan  that  the  fare  required  to  be  paid  on  the  train  was 
sixty  cents.  Guinan  refused  to  pay  any  more,  insisting  that  the 
amount  tendered  was  the  usual  fare.  The  conductor  said  he  was 
acting  under  orders  of  the  company  to  collect  sixty  cents  of  pas- 
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sengerB  who  did  not  buy  tickets,  and  if  Gninan  did  not  pay  that 
sum  he  woald  pnt  him  off  the  train  at  the  next  station.  Gninan 
replied  that  before  he  wonld  pay  any  more  the  conductor  might 
put  him  off,  but  if  he  did,  he  (Gninan)  wonld  see  a  lawyer  about 
it.  The  next  station  was  at  a  point  midway  between  Milan  and 
Humboldt.  When  the  train  stopped  at  the  station  the  conductor 
told  Gninan  that  he  must  get  off,  and  he  did  so.  He  was  ^^  crip- 
pled and  lame"  in  one  foot  and  leg,  but  immediately  started  along 
the  road  for  Humboldt.  The  day  was  warm,  and  he  stopped  to 
rest  two  or  three  times.  After  walking  about  three  miles  tie  was 
taken  up  by  a  hand-car  and  carried  within  a  mile  of  Humboldt. 

The  weight  of  evidence  is,  that  the  distance  between  Milan  and 
Humboldt  by  the  railroad  was  about  eleven  miles,  as  indicated  by 
the  mile-posts  of  the  railroad  company.  One  witness,  who  had 
measured  the  distance  with  a  tape-line  for  the  purpose  of  erecting 
a  telegraph  line,  states  that  the  distance  was  435  yards  in  excess  of 
eleven  miles.  The  plaintiff  introduced  evidence  tending  to  show 
that  the  usual  fare  charged  and  paid  between  these  points,  with  or 
without  a  ticket,  was  fifty-five  cents.  The  plaintiff  testified  that 
he  had  travelled  over  the  road  between  those  points  for  six  or  seven 
years,  sometimes  with  and  sometimes  without  a  ticket,  and  had 
never  paid  over  fifty-five  cents.  Other  witnesses  testified  to 
the  same  effect.  The  testimony  was  objected  to  by  the  com- 
pany, but  was  clearly  competent  to  show  that  (ruinan  was 
acting  in  good  faith,  and  had  reason  to  suppose  that  the  fare 
woula  be  the  same  whether  he  bought  a  ticket  or  not.     The  com- 

f)any  might  have  proved,  if  the  fact  had  been  so,  that  it  had  estab- 
ished  a  rule,  of  which  the  public  were  properly  notified,  that  the 
fare  between  the  points  would  be  more  on  the  cars  than  for  a 
ticket.  Such  a  regulation,  within  the  limitations  of  the  ehareje  by 
the  charter  of  the  company,  would  have  been  good.  Lane  v.  E.  T. 
&  Va.  R.  R.  Co.,  5  Lea,  12^.  No  such  proof  was  made,  and  the 
evidence,  moreover,  as  we  have  seen,  tenaed  to  show  that  the  dis- 
tance between  the  points  was  only  about  eleven  miles,  and  that 
therefore  no  more  than  fifty-five  or  fifty-six  cents  could  be  charged 
in  any  event,  the  charter  of  the  company  limiting  the  charge  for 
carrymg  passengers  to  five  cents  a  mile.  The  charge  of  the  trial 
judge  to  the  jury  on  this  branch  of  the  case  is  not  excepted  to,  and 
the  verdict  in  favor  of  the  plaintiff  that  he  was  wrongfully  put  off 
the  train  was  well  warranted  by  the  testimony,  either  upon  the 
ground  that  the  company  could  not  charge  sixty  cents  for  the  dis- 
tance between  the  termini  of  the  trip,  or  upon  the  ground  that  the 
plaintiff  had  good  reason  to  believe  that  the  charge  would  only  be 
fifty-five  cents,  with  or  without  a  ticket. 

'the  only  ground  of  real  contest  in  the  case  grows  out  of  the 
rnlings  of  the  court  in  relation  to  exemplary  damages.  After  ex- 
plaining to  the  jury  what  are  compensatory  damages,  his  Honor 
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said :  '^  There  may  be  exemplary  damans,  or  smart  money  as  it 
is  called,  and  the  object  of  this  kind  of  (^images  is  not  so  much  to 
compensate  the  injured  party  as  to  punish  the  party  inflicting  the 
wrong,  and  to  promote  tne  interest  of  the  community  and  do  jus- 
tice at  the  same  time  to  the  injured  party.  But  exemplary  dam- 
ages are  not  given  for  eveiy  wron^  done,  and  are  not  allowed  in 
any  case  unless  the  injury  done  is  wanton  and  oppressive,  and 
whether  the  injury  is  wanton  and  oppressive  is  for  the  jury  to  de- 
cide from  all  the  facts  and  circumstances  attending  it,  considering 
the  time,  place  and  manner,  and  all  of  the  circumstances.  An  act 
may  be  wanton  or  oppressive  although  done  in  a  quiet  and  gentle- 
manly manner,  or  it  may  not  be  so ;  for  each  case  depends  upon  its 
own  special  facts,"  His  Honor  added :  "The  plaintiff  is  not  en- 
titled to  damages  simply  because  he  is  a  cripple,  and  you  can  only 
look  to  that  to  see  what  inconvenience  and  expense  he  was  put  to, 
if  any,  on  that  account" 

The  company  requested  his  Honor  to  give  the  following  addi- 
tional charge,  which  he  refused  to  do :  "  If  no  force  was  used  in 
ejecting  Guinan  from  the  cars,  and  no  insulting  language  used  to 
him  or  insult  offered  him,  and  he  got  off  merely  at  the  words  of 
the  conductor  that  he  would  have  to  put  him  off,  and  the  con- 
ductor acted  towards  him  all  the  time  in  a  peaceable  and  kind  way, 
and  in  good  faith,  then  plaintiff  can  only  recover  actual  damages, 
and  cannot  recover  exemplary  damages." 

The  inry,  after  being  out  some  hours,  returned  into  court,  and 
asked  the  judge  to  charge  them  again  as  to  punitive  and  vindictive 
damages.  His  Honor  said  to  them :  "  If  tne  act  was  wanton  and 
oppressive,  they  might  give  vindictive  damages,  and  to  ascertain 
wliether  the  act  was  so,  they  might  look  to  the  time  and  place 
when  and  where  put  off,  the  crippled  condition  of  the  plaintiff," 
etc.  One  of  the  jury  asked  if  the  act  could  be  wanton  and  op- 
pressive when  there  was  no  force  used  or  abusive  words.  The 
jndge  replied :  "  That  an  act  might  be  oppressive  when  it  was 
done  in  a  kind,  pleasant  and  polite  manner.  It  would  depend  on 
all  the  attending  circumstances,  and  it  was  for  the  jury  to  find 
how  that  was." 

In  cases  growing  out  of  the  non-performance  of  contracts  or 
of  duties  imposed  by  law,  or  arising  from  the  violation  of  rights, 
in  which  there  is  no  element  of  fraud,  oppression,  wilful  negli- 
gence or  malice,  the  wrongdoer  acting  under  a  mistaken  idea  of  his 
rights  and  in  good  faith,  the  compensation  to  which  the  injured 
arty  is  entitled  as  damages  consists  only  of  the  direct  pecuniary 
06S.  Where  fraud,  malice,  gi'oss  negligence  or  oppression  inter- 
venes, the  law  blends  the  interest  of  society  and  oi  the  aggrieved 
individual,  and  gives  damages  such  as  will  operate  as  an  example 
or  waminc  to  the  party  or  others  to  deter  them  from  similar  trans- 
actions :     iDongherty  v.   Shown,  1  Heis.,  302 ;   Kailroad  Co.  v. 
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Garrett,  8  Lea,  439 ;  Cox  v.  Ommley,  5  Lea,  529.  Actual  com- 
penaation  is  the  measure  of  damages  in  all  instances  where  the 
nature  of  the  case  admits  of  the  rule :  Nashville  &  Chattanooga 
Railroad  Co.  v.  Smith,  6  Heis.,  174.  To  entitle  the  injured  party 
to  exemplary  damages  there  must  be  aggravating  circumstances, 
and  the  turpitude  of  the  defendant's  conduct  is  done  considered. 
Exemplary  damages  are  allo\red  when  a  wrongful  act  is  done  with 
a  bad  motive,  or  so  recklessly  as  to  imply  a  disregard  of  social  ob- 
ligations ;  or  where  there  is  negligence  so  gross  as  to  amount  to 
positive  misconduct:  1  Suth.  on  Dam.,  723;  8edgw.  on  Dam., 
33.  If  a  person  act  under  a  mistaken  sense  of  duty,  and  without 
any  intention  of  oppression,  it  is  a  case  for  compensatory  not  ex- 
emplary damages :  Wiggin  v.  Coffin  3  Sto.,  1.  There  need  not  be 
positive  proof  of  malice  or  oppression,  if  the  transaction,  or  the  facts 
shown  in  connfection  therewith,  fairly  imply  its  existence :  Magee 
V.  Holland,  3  Dutch.,  86.  And  it  is  left  to  the  jury  to  look  to  all 
the  circumstances  in  order  to  see  whether  there  was  anything  in 
the  conduct  of  the  defendant  to  aggravate  the  damages :  Johnson 
V,  Perry,  2  Hum,,  569 ;  Byram  v.  McGnire,  3  Head,  630. 

In  the  case  befoi*e  us,  the  jury  were  warranted  in  finding  that 
the  plaintiff  was  wrongfully  removed  from  the  cars,  but  he 
was  removed  without  any  violence  or  indignity,  and  at  a  regular 
station  on  the  road.  The  conductor,  so  far  as  appears,  acted  in  good 
faith  in  obedience  to  instructions  from  his  company.  The  jSain- 
tifE  reached  his  destination  without  expense,  witliin  an  hour  or  two 
of  the  time  by  rail,  walking  two  or  three  miles.  And  he  volun- 
tarily preferred  to  take  this  course  rather  than  pay  five  cents, 
which  lie  might  have  recovered  by  law  if  illegally  taken.  The 
record  does  present  a  case  of  grave  doubt  as  to  the  right  to  ex- 
emplary damages,  and  the  jury  manifestly  thought  so  when 
they  applied  to  his  honor  for  further  instructions.  Under  these 
circumstances,  the  charge  should  have  been  full,  clear  and  accurate 
on  the  point  of  difficulty.  The  charge,  in  fact,  ignores  the  real 
difficulty.  That  difficulty  was  in  finding  any  of  the  grounds  for 
exemplary  damages  in  fraud,  malice,  oppression  or  gross  negligence 
in  either  the  conduct  of  the  railroad  company  or  the  conductor. 
And  the  charge  gives  no  aid  to  the  jury  in  this  regard,  while  the 
charge  in  reply  to  the  request  of  the  jury  misleads  them  in  one 
respect  in  which  the  original  charge  was  correct,  namely,  the 
crippled  condition  of  the  plaintiflE.  That  was  a  consideration  for 
compensatory  not  exemplary  damages. 

In  ascertaining  whether  the  plaintiff  is  entitled  to  exemplary 
damages,  "  the  turpitude  of  the  defendant's  conduct  is  alone  con- 
sidered " :  1  Suth.  on  Dam.,  723.  The  fraud,  malice,  gross  negli- 
gence or  oppression,  which  aggravates  the  damages,  must  exist  on 
tne  part  of  the  defendant,  or,  if  the  defendant  be  a  corporation,  on 
the  part  of  its  officers.     If  the  defendant,  in  good  faith  act  under 
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a  mistaken  sense  of  duty,  or  erroneous  belief  of  right,  without  any 
intention  to  oppress  or  defraud,  or  without  any  actual  oppression 
or  indisnity,  the  case  is  one  for  compensatory,  not  exemplary  dam- 
ages. If  what  is  done  be  done  with  a  fraudulent,  malicious  or  op- 
pressive intent  on  the  part  of  the  wrong-doer,  there  would  be 
ground  for  exemplary  damages,  although,  to  use  the  language  of 
the  trial  judge  in  his  charge,  ^^  the  act  be  done  in  a  quiet  and  gen- 
tlemanly  way.''  So,  on  the  other  hand,  although  there  be  neither 
malice  nor  fraud,  nor  intent  to  oppress  on  the  part  of  the  wrong- 
doer, yet  if  the  act  be  done  in  a  rude,  insulting  or  reckless  manner, 
in  disregard  of  social  obligations,  or  with  such  gross  negligence  as 
to  amount  to  positive  misconduct,  there  would  be  ground  for  ex- 
emplary damages.  There  must  be  a  wrong  intent  or  a  wrongful 
execution  of  an  honest  intent. 

In  the  case  before  us,  the  mode  of  removing  Guinan  from  the 
cars  seems  to  have  been  entirely  unxceptionable,  and  the  conductor 
almost  certainly  acted  in  good  faith  and  under  instructions  from 
the  company.  And  the  defendant  was  entitled  to  have  the  jury 
instructed  that  if  they  so  found,  the  case  was  not  one,  so  far  as  the 
acts  of  the  conductor  were  concerned,  for  exemplary  damages.  So, 
when  the  jury  asked  if  the  act  could  be  wanton  and  oppressive 
wlien  there  was  no  force  used  or  abusive  words,  his  Honor  should 
have  told  them  that  the  act  would  not  be  wanton  and  oppressive 
unless  done  with  a  malicious  intent  on  the  part  of  the  company  or 
the  conductor  to  defraud  or  oppress  the  defendant,  or  passengers 
in  his  situation. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  an- 
other trial. 

Right  of  Railroad  Company  to  Charge  High  Rate  of  Fare  where  Ticket 
is  not  Proeuredi  and  to  Expel  Passenger  Refusing  to  Pay  Such  Extra 
Ratet — As  to  the  right  of  a  railroad  company  to  charge  a  higher  rate  of  fare 
where  a  ticket  is  not  purchased,  and  the  right  to  expel  a  passenger  who 
refuses  to  pay  such  extra  rate  of  fare.  See  Cincinnati  S.  &  C.  Railroad  Co. 
9.  Skill  man  pupra  and  note,  with  authorities  there  cited. 

Where  a  Company  has  been  Accustomed  to  Receive  Fare  without  Ob- 
jection, it  Cannot  Refuse  to  Accept  the  Same  without  Giving  Notice  to 
Passengers  that  Regulations  Require  Purchase  of  Tickets. — On  this  point 
flee  Lane  v.  East  Tenn.,  Va.  &  Ga.  R.  R  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  278. 

As  to  Measure  of  Damages. — On  this  point  see  Hall  e.  Memphis  &  Charles- 
ton R.  R.  Co.  9,  Am.  &  Eng.  R.  R.  Cas.,  848  and  Galyeston,  Houston  &  S. 
A.  R.  Co.  V,  Dunlavy,  11  Am.  &  Eng.  R.  R.  Cas.,  673,  and  note  where  the 
doctrine  of  exemplary  damages  is  treated  at  large.  Large  verdicts  in  exem- 
plary damages  for  improperly  ejecting  the  plaintiff  from  the  train  have  been 
sustained  in  the  following  cases:  Evans i?.  St.  Louis,  etc.,  R.  R.  Co.,  11  Mo. 
App.  271;  Indianapolis,  etc.,  R.  R.  Co.  v,  Milligan,  50  Ind.  892;  Toledo, 
etc.,  R.  R  Co.  9,  McDonough,  53  Ind.  289;  Du  Laurens  v.  St.  Paul, 
etc.  R  R.  Co.,  15  Minn.  49;  Graham  v.  Pacific  R.  R.  Co.,  66  Mo.  586; 
Texas,  etc.,  R.  R.  Co.  e.  Casey,  52  Tex.  112;  Garrett  v.  Louisville,  etc., 
R.  R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  416;  Chicago,  etc.,  R.  R.  Co.e.  Plagg,  43 
111. 864;  Illinois,  etc.,  R  R.  Co.  e.  Johnson,  67  111.  312;  Wabash,  etc.,  R.R. 
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Co.  V.  Rector,  9  Am.  &  Eng.  R.  R  Cas.  864;  Qtlyeflion,  etc,  B.  R  Oo.  tr. 
Donmhoe,  9  Am.  &  Eng.  R.  R.Ca8.287;  Houston  &  T.  C.  R.R.  Co.«.  Boehm, 
9  Am.  &  Edg.  R.  R  Gas.  366;  L.  E.  &  W.  R  Co.  «.  I^e,  11  Am.  &  Eng.  R 
R  Cas.  189;  Galveston,  etc.,  R  R  Co.  «.  Dunlavy,  11  Am.  &  Eng.  R  R 
Cas.  678. 

In  other  caaet  it  has  been  held  that  Terdicts  rendering  ezceasive  damages 
in  such  cases  were  exoeesiye  and  they  have  been  set  aside.  Quigley  «.  Central 
Pac.  R  Co.,  11  Nev.  850;  Missouri,  etc.,  R.  R  Co.  «.  Weaver,  16  Eans.  546; 
Huntsman  e.  Great  Western  R.  R.  Co.  20  Upp.  Can.  Q.  B.  24 ;  Hamilton  «. 
Third  Av.  R  R  Co.,  48  How.  Pr.  50;  Pullman  Palace  Car  Co.  e.  Reed,  75 
111.  125;  Houston,  etc,  R.  R  Co. «.  Ford,  58  Tex.  864;  Terre  Haute,  etc.,  R. 
R  Co.  V.  Yanatta,  21  Dl.  188;  Chicago,  etc,  R  R  Co.  «.  Roberts,  40  HI. 
508;  Chicago,  etc,  R.  Co.  v.  Peacock,  48  HI.  258;  Illinois,  etc,  R.  R  Co.  e. 
Cunningham,  67  Dl.  316;  Batterson  v.  Chicago  R  B.  Co.,  8  Am.  &  Eng.  R 
R  Cas.  128. 
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V. 

People. 

(105  nUnaU  BeparU,  657.) 

A  through  passenger  traih,  equipped  and  operated  in  the  same  manner  as 
other  passenger  trains  on  the  same  road,  carrying  passengers  and  baggage  as 
othel:  trains,  and  running  upon  the  official  timetable  of  the  company  the  same 
as  its  other  passenger  trains  do,  the  only  difference  bein£^  that  toe  other  trains 
stopped  at  all  the  stations  while  this  did  not,  is  held  to  be  a  *'  regular  passen- 
get  train,*'  within  the  meaning  of  the  act  approved  May  29,  1879,  which 
requires  all  such  trains  to  stop  at  county  seat  stations  a  sufficient  length  of 
time  to  receive  and  let  off  passengers  with  safety.  The  act  does  not,  perhaps, 
include  a  wild  train,  a  freight  or  excursion  train,  or  a  special  train. 

The  act  of  May  29,  1879,  requiring  all  regular  passenger  trains  to  stop  at 
county  seat  stations  long  enough  to  receive  and  let  off  passengers  with  safety, 
is  not  a  regulation  of  inter-State  commerce,  and  therefore  inhibited  by  the 
constitution  of  the  United  States,  though  the  line  of  the  road  may  pass 
through  different  States.  Such  a  law  is  but  a  proper  exercise  of  the  police 
power  of  the  State. 

A  railroad  company  takes  its  charter  upon  the  implied  condition  that  its 
franchises  shall  be  exercised  subject  to  the  power  of  the  State  to  impose 
such  reasonable  regulations  upon  it  as  the  comfort,  safety  or  welfare  of 
society  may  require. 

Appeal  from  the  Appellate  Court  for  the  Third  District — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Greene 
county ;  the  Hon.  Albert  G.  Burr,  Judge,  presiding. 

Mr.  Henry  C.  Withers  for  the  appellant. 

Mr.  James  E.  Ward  for  the  appellee. 

Cbaio,  J. — This  was  an  action  brought  against  the  Chicago  & 
Alton  R.  R.  Co.  to  recover  a  penalty  for  a  failure  to  stop  one 
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of  its  passenger  trains  at  its  station  at  Carrollton,  the  county 
seat  of  G-reene  county,  a  sufficient  length  of  time  to  receive  and  let 
oS  passengers,  as  required  by  an  act  approved  May  29,  1879. 
Laws  of  1879,  page  225.  The  act  provides:  "Every  railroad 
corporation  shall  canse  its  passenger  trains  to  stop  upon  its  arrival 
at  each  station  advertised  by  such  corporation  as  a  place  for  receiv- 
ing and  discharging  passengers  upon  and  from  such  trains,  a  suffi- 
cient length  of  time  to  receive  and  let  off  such  passengers  with 
safety :  Provided,  all  regular  passenger  trains  shall  stop  a  sufficient 
lengtli  of  time  at  the  railroad  station  of  county  seats  to  receive  and 
let  oflE  passengers  with  safety." 
On  the  11th  day  of  December,  1879,  (the  time  the  railroad  com- 

!)any  was  charged  with  the  omission  of  the  duty  imposed  by  the 
aw,)  the  company  was  operating  three  passenger  trains  on  its  line  of 
road  through  Carrollton.  These  trains  passed  through  the  town  each 
way  daily.  Two  of  these  trains  stopped  rerolarly  at  the  station, 
but  the  other,  known  as  the  "  Kansas  City  Express,"  which  passed 
through,  going  south,  at  5  o'clock  A.H.,  and  returned,  going  north, 
at  11 :  32  o'clock  p.m.,  made  no  stop  whatever  at  Carrollton,  except 
on  Sundays  the  train  was  stopped  to  deliver  and  receive  the  mail. 
It  is  contended  by  the  plaintm  that  the  train  which  passed  through 
Carrollton  at  11 :  82  o'clock  in  the  night  of  December  11,  1879, 
was  a  regular  passenger  train,  within  the  intent  and  meaning  of 
the  statute,  and  because  the  company  failed  and  refused  to  stop 
this  train  at  Carrollton  and  receive  passengers  who  desired  to  take 
passage,  it  is  liable  for  the  penalty  imposed  by  the  law.  On  the 
other  hand,  it  is  claimed  by  the  railroad  company  that  this  being  a 
through  train  from  St.  Louis  to  Kansas  City,  conveying  through 
passengers,  was  not,  under  the  circumstances,  a  regular  passenger 
train,  within  the  meaning  of  the  statute,  and  that  the  company  was 
not  bound  to  stop  at  CaiTollton,  although  it  was  a  county  seat. 

The  train  in  question  was  equipped  and  operated  in  the  same 
manner  as  any  other  passenger  train  on  the  road.  It  carried 
passengers  and  baggage  as  did  other  trains.  It  run  upon  the 
official  time  table  of  the  company  as  other  trains  did.  Indeed,  the 
only  difference  between  this  and  the  other  passenger  trains  on  the 
road  was,  that  the  other  two  stopped  at  all  the  stations  while  this 
did  not.  On  account  of  this  difference,  can  the  train,  within  the 
meaning  of  the  statute,  be  regarded  other  than  a  regular  passenger 
train  ?  We  think  not.  The  lanoruage  of  the  act  would  not,  per- 
haps, include  a  wild  train,  a  freiglit  train,  an  excursion  train 
or  a  special  train ;  but  where  a  train  was  engaged  in  carrying 
passen^rs  running  regularly  every  day  upon  an  advertised  time 
card  of  the  company,  equipped  as  all  other  passenger  trains  are,  we 
are  satisfied  such  a  train  was  designed  by  the  legislature  to  fall 
within  the  terms  of  the  act,  ^^  all  regular  passenger  trains."  Had 
the  legislature  intended  to  except  a  fast  train  or  a  through  train 
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from  the  operation  of  the  law,  it  would  have  been  an  easy  matter 
to  have  framed  the  law  in  ench  a  way  that  no  doubt  could  have 
existed  in  regard  to  the  intention,  and  if  such  had  been  intended, 
lanenage  of  a  different  ciiaracter  would  no  doubt  have  been  used. 

fint  it  is  contended  that  if  the  act  is  broad  enough  to  include  the 
train  in  question,  then  its  effect  is  a  reflation  of  commerce  between 
the  States,  and  hence  is  inhibited  by  the  constitution  of  the  United 
States.  The  act  does  not  undertake  to  regulate  commerce  between 
States.  It  imposes  no  restriction  upon  the  introduction  or  trans- 
portation of  any  article  of  commerce  whatever.  A  State  refla- 
tion which  requires  all  passeuTOr  trains  to  stop  at  railroad  crossmgs, 
at  di*aw-bridges,  and  requires  me  speed  of  trains  to  be  reduced  when 
running  through  incorporated  towns  and  cities,  has  never,  so  far  as 
we  are  informed,  been  regarded  as  a  i-egulation  of  commerce, 
although  the  line  of  railroad  thus  regulated  may  pass  through 
several  States.  And  if  the  legislature  has  the  right  to  require  all 
trains  to  stop  at  a  railroad  crossing,  and  to  require  the  speed  of  all 
trains  to  be  reduced  when  running  through  a  city  or  incorporated 
town,  on  the  same  principle,  and  for  a  like  reason,  it  has  the  power 
to  require  all  regular  trains  to  stop  at  the  station  in  all  county  seats. 
A  law  of  this  character  is  but  a  proper  exercise  of  the  police  power 
of  the  State,  which  has  always  been  upheld  and  sustamed  by  the 
courts. 

This  railroad  company  accepted  its  charter  upon  the  implied 
condition  that  its  franchises  would  be  exercised  subject  to  the 
power  of  the  State  to  impose  such  reasonable  regulations  as  the 
comfort,  safety  or  welfare  of  society  might  require.  Numerous 
cases  might  be  cited  in  support  of  this  principle.  In  Gralena  and 
ChicagoIJnion  R.  S.  Co.  v.  Loomis,  13  111.  548,  a  law  requiring  a 
bell  or  whistle  to  be  attached  to  each  engine  upon  a  railroad,  was  sus- 
tained, and  the  court  held  that  "  the  legislature  had  the  power,  by 
the  enactment  of  general  laws,  from  time  to  time,  as  tne  public 
exigencies  may  require,  to  regulate  corporations  in  the  exercise  of 
their  franchises,  so  as  to  provide  for  the  public  safety."  In  Ohio 
and  Mississippi  B.  R.  Co.  r.  McClelland,  25  111.  140,  an  act  requir- 
ing all  railroads  then  in  operation  to  be  fenced,  and  imposing  a 
penalty  for  non-complianee,  was  sustained,  and  it  was  held  that 
acts  01  incorporation  are  suhordinate  to  general  police  regulations. 
In  speaking  of  railroad  corporations  it  is  there  said:  "They  are 
subject  to  be  controlled  for  the  general  good,  .  .  .  and  for  that  pur- 
pose the  legislature  may,  beyond  all  doubt,  regulate  the  speea  of 
their  trains,  require  them  tx)  place  guards  at  bridges  and  other 
points  of  danger,  and  they  may,  as  they  have  done,  require  the 
sound  of  a  whistle  or  a  bell  at  road  crossings,  for  the  safety  of 
passengers,  together  with  their  property."  See,  also.  Thorp  v,  R. 
and  B.  R.  R.  Co.,  27  Yt  150.  A  reference  to  other  cases  will  not 
he  necessary. 
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If  the  legislature  had  the  right,  in  the  exercise  of  the  police 
power  of  the  State,  to  provide  for  the  regulation  of  railroaa  cor- 
porations in  the  respects  named  in  the  cases  cited,  there  can  be  no 
doubt  in  r^ard  to  the  validity  of  the  law  in  question.  Did  the 
act  contribute  to  the  comfort,  safety  or  welfare  of  the  public?  If 
it  did,  and  did  not  deprive  the  company  of  any  essential  right  con- 
ferred by  its  charter,  its  passage  was  a  proper  exercise  of  the  police 
power.  Cooley  on  Const.  Lim.  677;  Potter's  Dwarris  on  Statutes 
and  Const.  458;  Lake  View  v.  Rose  Hill  Cemetry,  70  111.  191. 
In  the  enactment  of  the  law  requiring  all  regular  passenger  trains 
to  stop  at  county  seats,  the  legislature,  no  doubt,  had  in  view  the 
great  benefit  the  public  would  derive  in  the  increased  facilities 
for  reaching  the  county  seat,  to  aid  in  the  despatdi  of  business  in 
courts,  in  the  prompt  arrest  and  prosecution  of  criminals  who 
might  be  indicted  in  the  courts,  in  the  attendance  of  witnesses, 
^rand  and  petit  jurors — indeed,  the  prompt  and  efficient  transac- 
tion of  all  business  in  the  courts  held  at  tlie  county  seat,  and  tlie 
facility  for  the  examination  of  the  records  on  the  sale  and  convey- 
ance of  property.  These  and  various  other  matters  pertaining  to 
the  welfare  of  the  public  doubtless  led  to  the  enactment  of  theiaw, 
and  in  its  enactment  we  are  fully  satisfied  that  the  legislature  trans- 
cended none  of  its  powers,  nor  did  it  violate  any  chartered  right 
of  the  railroad  company. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

See  Pennsylvania  Co.  v.  Wentz,  3  Am.  &  Ens.  R.  B.  Cas.  878. 

Acts  regulating  the  running  of  railroads,  and  rates  of  freight  and  fare,  are 
not  generally  deemed  unconstitutional  as  infringing  prior  charters.  Illinois 
Central  R.  R.  Co.  f .  People,  1  Am.  &  Ens.  R  R  Gas.  188;  Tilley  o.  Savan- 
nah, etc.,  R.  R  Co.,  1  Id.  616;  Cincinnati,  etc.,  R  Co.  f>.  Cook,  6  Id.  817; 
Whitehead  v,  Wilmington,  etc.,  R  R  Co.,  9  Id.  168;  Georgia  R  &.  B.  Co. 
V,  Smith,  9  Id.  885;  Ruggles  v.  People,  11  Id.  49;  Illinois  Central  R  Co.  d. 
People,  11  Id.  55. 


Beesok 

V. 

Chicago,  R.  I.  &  P.  R.  0«. 

(Advance  Ctuej  Iowa,    December  5,  1888.) 

In  an  action  for  ejecting  the  plaintiff  from  the  ladies^  waiting-room,  it 
appeared  that  plaintiff  was  an  improper  character,  had  before  used  indecent 
language  at  the  station,  had  for  a  long  time  prior  to  the  act  complained  of 
been  lonng^g  about  the  station,  and  moreover  had  arriyed  at  the  station  two 
hours  in  adyance  of  the  arrival  of  the  train  upon  which  she  claimed  that  she 
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intended  to  take  paasage.  The  ejecting  was  accompliBbed  without  undue 
force. 

HMj  that  the  plaintiff  was  not  entitled  to  more  than  nominal  damages. 

Where  error  is  assigned  upon  a  ruling  which  is  improper,  but  the  assign- 
ment is  not  alluded  to  in  the  argrument,  judgment  will  not  be  reyersed 
because  of  such  ruling. 

Appeal  from  Polk  Circuit  Court. 

Action  to  recover  damages  for  an  alleged  personal  injury.  The 
cause  was  tried  by  jury,  and  a  verdict  of  $175  was  returned  for  the 
plaintiff,  upon  which  judgment  was  i-endered.    Defendant  appeals. 

T.  S.  Wright,  for  appellant. 

Baylies  &  Baylies,  for  appellee. 

RoTHBOCK,  J. — The  plaintiff  claims  in  her  petition  that  on  the 
evening  of  the  twenty-fifth  of  November,  1881,  she  went  to  the 
defendant's  passenger  station  at  Des  Moines  for  the  purpose  of 
taking  $i  train  over  defendant's  road  for  Grinnell,  where  sne  had 
been  summoned  to  see  her  child,  who  was  sick ;  that  when  she 
arrived  at  the  station  the  ladies'  waiting-room  was  locked,  and  she 
was  compelled  to  occupy  the  gentlemen's  room,  in  which  were  a 
large  number  of  men,  many  of  whom  were  smoking,  the  room 
being  full  of  smoke,  and  warm  and  offensive ;  that  thereafter  one 
of  the  defendant's  employees,  having  charge  of  said  room,  unlocked 
the  ladies'  room,  and  permitted  the  plaintiff  to  enter  the  same 
with  other  ladies,  and  afterwards,  another  lady,  with  whom  plain- 
tiff had  no  acquaintance,  demanded  and  gained  admittance  into 
said  room;  "that  thereafter,  and  before  said  train  for  Grinnell 
arrived,  and  while  plaintiff  was  rightfully  in  said  room,  and  with- 
out fault  on  her  part,  defendant's  employee  caused  the  plaintijff 
and  the  said  last  lady — Mrs.  Brown — to  be  arrested  by  a  policeman 
and  forcibly  ejected  from  said  waiting-room  and  depot,  and  to  be 
confined  in  the  jail  of  Polk  county  until  the  next  day,  when  they 
were  discharged. 

The  plaintiff  and  the  woman  designated  in  the  petition  by  the 
name  of  Brown  were  the  only  witnesses  examined  in  behalf  of  the 
plaintiff  to  prove  the  allegations  of  her  petition.  At  the  close  of 
their  examination  defendant  moved  to  strike  from  the  evidence  all 
that  part  touching  the  imprisonment  of  the  plaintiff  in  the  county 
jail,  and  all  evidence  as  to  the  arrest  of  the  plaintiff,  because  there 
was  no  evidence  showing  or  tending  to  show  that  any  officer,  em- 
ployee, or  agent  of  defendant  caused  or  directed  the  arrest  and 
imprisonment.  The  motion  was  overruled.  This  motion  should 
have  been  sustained.  But  we  cannot  reverse  the  judgment  became 
of  this  ruling,  for  the  reason  that,  although  error  is  assigned 
thereon,  the  assignnient  is  not  allud^  to  in  the  argument.  We 
merely  allude  to  this  error  as  showing  that  if  the  motion  had  been 
sustained,  it  would  have  divested  the  case  of  much  that  afterwards 
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tended,  as  we  beliere,  to  conftiae  the  lUry  and  result  in  a  verdict 
which,  it  is  clear  to  onr  minds,  shonld  not  have  been  returned. 
The  testimony  of  the  two  witnesses  above  referred  to  did  not  show 
that  any  employee  or  defendant  ordered  the  arrest  or  imprison- 
ment of  plain  tin.  The  most  that  can  be  claimed  from  this  evi- 
dence is  that  an  employee  of  defendant  ordered  and  directed  the 
police  to  remove  the  plaintiff  and  the  other  witness  from  the  wait- 
ing-room. 

After  this  motion  was  overruled  the  defendant  introduced  its 
evidence,  from  which  it  appears  that  the  plaintiff  and  her  witness 
were  women  of  the  town,  well  known  to  the  police  as  street-walkers 
and  prostitutes,  and  that  the  employee  at  the  station  who  or- 
dered their  removal  had  before  that  seen  the  plaintiff  at  the  station, 
on  which  occasion  she  used  foul  and  indecent  language  to  him,  and 
that  plaintiff  '^ had  been  loafing  about  the  room  tor  several  days;" 
that  the  defendant  had  a  regulation  that  the  ladies'  waiting-room 
should  be  closed  at  7  o'clock  in  the  evening,  and  it  was  sometimes 
opened  again  in  the  night  and  sometimes  not  opened  until  morn- 
ing ;  and  that  upon  the  evening  of  the  alleged  wrong  and  injury 
upon  the  plaintiff  the  room  was  locked  at  7  o^clock,  and  a  woman 
with  two  children  was  admitted  to  the  room  a  short  time  after- 
wards, and  the  key  was  given  to  her  with  directions  to  admit  no 
other  person.  The  plaintiff  by  some  means  entered  the  room  at 
the  same  time ;  afterwards  the  wonian  Brown  appeared  on  the 
ontside  and  demanded  admittance,  and  by  some  means  she  effected 
an  entrance.  A  policeman  appeared  on  the  outside  and  there  was 
a  commotion  in  the  room.  The  lady  with  the  children  was  crying 
and  protesting  that  she  did  not  want  to  stay  in  the  room  with  such 
characters,  and  the  employee  told  the  plaintiff  and  her  witness  that 
they  would  have  to  go  out.  They  refused  to  go,  and  the  employee 
then  ordered  the  police  to  put  them  out.  The  police  removed 
Mrs.  Brown,  and  the  plaintiff  followed  her  without  any  force.  In 
fact,  she  states,  upon  her  examination  as  a  witness,  that  she  was 
not  touched,  and  tnat  no  force  was  used  to  remove  her. 

There  is  no  evidence  in  the  case  which  in  the  least  degree  tends 
to  show  that  any  employee  of  the  defendant  acted  wantonly  or 
oppressively  in  ordering  the  removal  of  the  plaintiff  and  her  wit- 
ness. The  evidence  all  tends  to  show  that  the  person  who  had 
charge  of  the  waiting-room  did  no  more  than  order  the  removal  of 
persons  whom  he  supposed  had  no  right  to  remain  there ;  and  it  is 
veiy  i^ueetionable  whether  the  plaintiff  had  any  right  to  be  or  re- 
main m  any  waiting-room  of  the  defendant  at  the  time  she  was 
ordered  to  go  out.  The  train  upon  which  she  claimed  she  wanted 
to  travel  was  not  due  for  at  least  two  hours  after  the  occurrence  of 
which  she  complains.  It  may  be  that  a  respectable  woman  might 
have  been  justified  in  leaving  her  home  and  spending  from  two  to 
four  hours  in  the  waiting-room  at  a  passenger  station,  in  the  same 
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town,  to  take  a  train  in  the  night,  in  order  to  avoid  walking  upon 
the  streets  in  the  darkness ;  bnt  the  evidence  shows  that  the  plain- 
tiff was  not  that  kind  of  a  person. 

It  is  idle  to  claim  that  either  the  plaintiff  or  her  witness  con- 
ducted themselves  as  become  respectable  women.  Thev  each  had 
two  or  three  names,  which  they  used  as  occasion  required.  The 
woman  Brown  was  known  at  times  as  ^'  Missouri ,  Kate,"  and  the 
plaintiff,  when  taken  to  the  police  station,  gave  her  name  as  ^'  Zotsl 
Byers."  The  jury,  in  answer  to  certain  special  interrogatories, 
found  that  the  plaintiff  was  not  entitled  to  any  damages  for  her 
arrest  and  imprisonment.  But  they  found  that  she  was  entitled  to 
$175  for  being  removed  from  the  waiting-room.  If  it  be  conceded 
that  the  plaintiff  was  entitled  to  recover  at  all  for  being  ordered  to 
leave  the  room,  and  leaving  without  any  assault  upon  her,  (a  propo- 
sition which  we  need  not  determine,)  there  was  no  evidence  in  the 
case  which  warranted  a  verdict  for  moi*e  than  nominal  damages ; 
and,  if  the  court  had  sustained  the  motion  to  strike  out  the  evi- 
dence as  to  the  arrest  and  imprisonment,  there  would  have  been  no 
occasion  to  instruct  the  jury  upon  the  question  of  bodily  pain  and 
suffering  and  outi*age  and  indignity  upon  her,  etc  We  cannot  re- 
sist the  conclusion  that  the  jury  must  have  been  misled,  and  con- 
fused by  instructions  upon  a  state  of  case  which  had  no  warrant  in 
the  evidence.  If  they  were  not  misled,  their  verdict  is  grossly 
excessive  under  the  facts  disclosed  in  this  i*ecord. 

We  have  not  alluded  to  the  assignments  of  error  in  detail,  nor 
pursued  the  order  of  the  arguments  of  counsel  in  the  discussion  of 
the  case.  We  have  rather  given  our  views  upon  an  examination 
of  the  whole  record ;  and  we  may  say,  in  conclusion,  that  there 
was  nothing  in  the  case  to  justify  the  jury  in  returning  a  verdict 
for  more  than  nominal  dama^,  and  it  is  exceedingly  doubtful 
whether  the  case  was  entitled  to  even  that  much  consideration. 
Beversed. 

BAILBOADS  NOT  BOCKD  TO  AFFORD  ACCOMMODATIONS  FOR  IMPROPER  FBBSON8. 

Rival  Drummers. — A  railroad  company  is  not  bound  to  afford  accomoda- 
tions to  drummers  or  agents  of  rival  lines  whose  ostensible  purpose  is  to  hurt 
the  company's  business  by  soliciting  patronage  of  their  own  lines. 

Jencks  v.  Coleman,  3  Sumn.  221 ;  The  D.  R.  Martin,  11  Blatchf.  288. 

Gamblers* — Nor  is  it  bound  to  carry  gamblers  whese  purpose  is  to  ply  their 
vocation  on  the  train.     Thurston  v.  Union  Pac.  H.  Co.,  4  Dill.  821. 

Intoxicated  Persons. — Neither  is  it  bound  to  carry  persons  in  an  offensive 
state  of  intoxication.  Pittsburgh  &  Conn.  R.  R.  Co.  v.  Pillow,  76  Pa.  St.  610 ; 
Pittsburgh,  Conn.  &  St.  L-  R  Co.  t>.  Vandyne,  57  Ind.  576;  Vinton  c.  Mid- 
dlesex R.  Co.,  11  Allen,  804;  Lemont  v.  W.  &  G.  R.  Co.,  1  Am.  &  £ng.  R. 
R.  Cas.  268. 

Prostitutes. — It  would  seem  that  a  railroad  company  is  not  oblioed  to 
transport  or  afford  accomodations  for  prostitutes  whose  manner  and  beharior 
they  have  reasonable  cause  to  suppose  will  be  immodest  and  obscene.  Beeson 
V,  Chicago,  R.  I.  &  P.  R.  Co.  supra. 

Where,  boweyer,  the  prostitute's  manners  are  chaste  and  decent  and  there 
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is  no  reason  to  suppose  that  she  will  act  in  any  other  manner,  the  company 
cannot  refuse  her  accomodation.  Brown  «.  M.  &  C.  B.  Co.,  1  Am.  &  Eng.  R. 
K  Cas.  U7. 

Improper  Behavior  at  Station. — The  act  of  spitting  on  the  floor  of  a  sta- 
tion is  not  such  as  to  oblige  the  offender  to  leave  at  the  command  of  an  offi- 
cial or  to  warrant  an  assault  upon  him  for  the  purpose  of  ejecting  him  in  case 
he  refuses  to  leave.    People  v.  McKay,  8  Am.  &  Eng.  R.  R  Gas.  SM)5. 


Tbotlingeb 

V. 

East  Tennessbs,  Yibginia  &  Georgia  R  B.  Co. 

(11  Tennessee  Beporte,  533.) 

A  railroad  has  the  right  to  make  reasonable  regulations  for  running  its 
trains,  and  if  a  purchaser  of  a  ticket  has  notice  of  the  same,  or  the  railroad 
company  had  given  such  publicity  to  same  in  the  ticket  office,  and  by  posters 
in  the  cars,  that  a  person  of  ordinary  intelligence,  by  the  use  of  reasonable 
care  and  caution,  would  or  might  obtain  all  requisite  information,  then 
he  is  bound  by  the  regulations. 

The  railroad  company  did  not  waive  its  rights  imder  such  regulations  by 
the  conductor  punching  and  taking  up  the  ticket  after  having  told  the  holder 
that  the  train  did  not  stop  at  Ms  place  of  destination,  the  ticket  holder 
being  on  a  train  which,  according  to  the  schedule,  did  not  stop  there. 

There  can  be  no  waiver  unless  so  intended  by  one  party  and  so  understood 
by  the  other,  or  unless  one  party  has  so  acted  as  to  mislead  the  other. 

The  plaintiff  purchased  a  ticket  at  reduced  rates  from  the  agent  of  defend- 
ant at  W  to  go  to  N  and  return,  signing  a  contract  endorsed  on  the  ticket  to 
make  a  continuous  journey  each  way.  By  the  regular  schedule  for  several 
months  the  mail  trains  at  night  did  not  stop  at  W ;  the  plaintiff  resided  near 
Wt  and  was  frequently  there,  but  testified  he  did  not  know  said  mail  train 
did  not  stop  there,  and  had  seen  notices  and  posters  in  the  depot,  but  had 
not  read  them.  On  his  return  trip  he  got  on  said  mail  train  at  C  and  came 
to  K,  where  a  new  conductor  took  charge  of  the  train,  to  whom  plaintiff 
presented  his  ticket,  when  said  conductor  told  him  the  train  did  not  stop  at 
W,  and  he  could  uut  put  him  off  there.  Plaintiff  requested  a  check  to  get 
off  at  M,  which  was  refused.  The  conductor  punched  and  took  up  the 
ticket.  The  train  did  not  stop  at  W  but  went  on  to  R  some  miles  beyond, 
the  conductor  exacting  regular  fare  beyond  W.  Held,  the  plaintiff  was  not 
entitled  to  recover. 

Appeal  in  error  to  the  Circuit  Court  of  Grainger  county. 

J.  P.  Evans  for  Trotlinger. 

W.  M.  Baxter  and  J.  K.  Shields  for  Bailroad. 

Fbbemak,  J. — On  May  6,  1880,  plaintiff  purchased  a  ticket 
from  the  agent  of  defendant  at  Whitesburg,  East  Tennessee,  to  go 
to  Nashville,  Tennessee,  and  return,  the  purpose  being  to  attend 
the  "  Exposition"  at  the  latter  place. 

An  agreement,  as  part  of  the  contract  on  the  ticket,  contained 
13  A.  &  £.  R.  Ga8.-4. 
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the  following  Btipohtioiis :  ^  In  oomsidarstion  of  the  rodaced  rate 
at  which  this  ticket  is  sold,  I  Moee  to  die  following  restrictions 
and  eonditiona.  That  I  will  mue  a  eontinoooB  jonmej,  going 
directly  throogfa  to  destination  without  stopping  over  at  any 
intermediate  point  longer  than  the  schedule  requires."  On  retam 
trip  the  stipulations  are:  *^I  will  oommenee  tiie  return  journey 
on  the  date  of  the  agmt's  stamp  on  return  coupons,  and  so  directly 
through  to  destination  without  stopping  at  any  intermediate  point 
longer  than  the  schedule  requires ;  tne  ticket  to  be  void  if  not  used 
before  May  30,  1880,  and  void  if  conditions  not  complied  with." 
Signed  by  plaintiff  and  general  ticket  agent 

It  appears  that  by  a  published  schedule,  announced  to  the  public 
in  the  form  of  a  printed  notice  fastoied  up  in  depots,  or  railroad 
oflSces,  as  well  as  in  the  cars  of  the  company,  the  company's 
schedule  for  running  its  trains,  showed  that  the  mail  trains  at 
night  did  not  stop  at  W  hitesburg.  This  was  the  regular  schedule, 
and  had  been  since  August,  1879.  Plaintiff  resided  one  mile  from 
Whitesbnrg  at  date  of  purchase  of  ticket,  and  had  probably  done 
so  for  some  time  before,  but  onlya  half  mile  from  the  track  of  the 
road,  in  sight  of  it,  as  he  says.  He  was  f requentiy  in  Whitesburg, 
but  says  he  did  not  know  tiie  mail  train  did  not  stop  there,  had 
seen  notices  and  posters  in  depot  but  had  never  read  them. 

There  was  at  the  time,  by  the  regular  schedule,  a  train  of  the 
company  going  east — a  mixed  train — ^with  passenger  cars  attached, 
which  did  stop  at  Whitesbnrg. 

On  plaintiff's  return  trip  he  got  on  defendant's  cars  at  Chatta- 
nooga, came  on  to  Knoxville  on  the  mail  train.  At  Knoxville  a 
new  conductor  took  charge  of  the  train.  When  he  went  through 
the  cars  for  tickets  plaintiff  presented  his  ticket,  and  the  conductor 
told  him  the  train  he  was  on  did  not  stop  at  Whitesbnrg,  and  he 
could  not  put  him  off  there.  Plaintiff  requested  a  check  to  get 
off  at  Morristown,  but  the  conductor  refused.  He  however  punched 
and  took  up  his  ticket.  The  train  did  not  stop  at  Whitesbnrg, 
but  went  on  to  Kogersville  junction,  some  miles  beyond,  taking 
plaintiff,  the  conductor  exacting  the  regular'fare  for  the  additional 
transportation. 

This  suit  is  brought  to  recover  damages  for  failure  to  put  plain- 
tiff off  at  Whitesbnrg,  and  for  trouble  and  inconvenience  resulting 
from  being  put  off  at  the  point  further  on  from  his  regular  stopping 
place. 

Tlie  general  rules  of  law  governing  the  case  were  stated  by  his 
Honor,  as  to  the  right  of  the  company  to  make  reasonable  regula- 
tions for  ranning  its  trains.  He  held  that  the  ticket  purchased 
was  subject  to  these  regulations,  and  they  made  part  of  the  con- 
tract, provided  defendant  had  notice  of  such  scheanle  regulations, 
or  finch  publicity  had  been  ffiven  them  in  the  ticket  office  of  the 
company  and  by  posters  in  tlie  cars  (as  was  done  in  this  case),  that 
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a  party  of  ordinary  intelligence,  by  the  use  of  reasonable  care  and 
caution,  would  or  might  obtain  all  requisite  information  as  to  the 
matters  involved,  then  he  was  bound  by  these  regulations :  See 
Waite's  Act  and  Bef.,  vol.  2,  p.  67,  and  cases  cited. 

In  view  of  these  principles,  nis  Honor  charged  the  jurv  that  the 
company  was  not  bound  to  transport  the  party  under  this  ticket, 
OD  the  mail  train,  the  schedule  of  which  dia  not  provide  for  stop- 
ping at  Whitesburg.  .  In  this  he  was  clearly  rignt,  as  under  the 
facts  here  found  the  passenger  has  no  right  to  demand  a  change 
of  the  schedule  of  the  company  in  his  favor,  nor  was  such  a  thing 
involved  in  the  contract  made  for  his  transportation ;  on  the 
contrary,  by  its  fair  meaning,  taken  in  consideration  with  the 
circumstance,  such  a  view  was  of  necessity  excluded. 

The  case,  however,  went  oflE  below  as  well  as  before  theKeferees, 
on  the  charge  of  his  Honor,  as  to  a  waiver  by  the  company  on  this 
point,  by  the  action  of  the  conductor  in  taking  up  and  punching 
the  ticket  of  plaintiff,  under  the  facts  shown  in  the  testimony  on 
this  subject. 

His  Honor  said,  on  this  question,  that  it  was  competent  for  the 
company  to  waive  the  implied  condition  of  requiring  the  party  to 
confonn  to  its  schedule  regulation,  and  if  deiendant,  through  its 
conductor,  punched  and  took  up  the  ticket  and  permitted  the 
plaintiff  to  have  passage  to  Whitesburg  on  that  ticket,  it  was  the 
duty  of  defendant  to  stop  its  train  and  land  the  plaintiff  at  that 
place.  So  he  hdd,  that  while  the  company  was  not  bound  to 
transport  the  party  on  this  train,  yet  if  the  defendant,  by  its  con- 
ductor, undertook  and  did  transport  him,  it  was  bound  to  stop  and 
put  him  off.  On  this  point  in  the  charge  the  jury  have  found 
their  verdict,  and  on  the  approval  of  this  proposition  as  applicable 
to  the  facts  of  the  case,  the  Beferees  have  based  their  report  of 
afiSrmance. 

The  jury  understood,  it  is  evident,  and  might  well  have  under- 
stood his  Honor  to  mean,  that  under  the  facts  shown,  if  the  conductor 
failed  to  put  plaintiff  off  the  train,  when  he  called  for  his  ticket, 
but  permitted  him  to  remain  until  he  arrived  at  the  regular  stop- 
ping station  beyond  Whitesburg,  then  this  amounted  to  a  waiver, 
and  bound  the  company  to  stop  at  Whitesburg.  But  in  this  his 
Honor  overlooked  an  essential  part  of  the  case,  and  that  is,  that 
the  conductor  expressly  told  plaintiff  that  the  train  did  not  stop  at 
Whitesburg,  and  that  he  could  not  put  him  off  there.  He  has 
treated  this  as  unimportant  on  the  question  of  waiver,  and  made 
it  turn  entirely  on  the  fact  of  carrying  the  party  on,  or  rather, 
not  putting  him  off  the  train. 

Without  discussing  the  question  of  the  power  of  the  conductor 
to  waive  the  implications  of  the  contract,  it  is  clear  there  could 
be  no  waiver  umJess  it  was  so  intended  by  one  party  and  so  under- 
stood by  the  other ;  or  else  one  party  has  so  acted  as  to  lead  the 
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other  to  believe  he  intended  to  waive  his  right,  and  the  other  party 
has  been  misled  by  it.  This  last,  on  the  principle  of  estoppel,  in 
such  a  case,  always  involving  an  element  of  fraud  or  bad  faith. 

But  here  the  conductor  expressly,  as  we  have  said,  i-efused  to 
consent  to  put  him  off  at  Whitesburg,  telling  him  the  train  did 
not  stop  there.  It  was  the  duty  of  plaintin  then,  if  he  did  not 
wish  to  go  on  under  this  state  of  facts,  to  demand  that  he  be  put 
off  where  he  was  or  at  the  first  station,  he  having  gone  on  the 
train  innocently.  If  he  continued  on  the  train,  he  did  so  under 
the  implied  understanding,  with  fair  notice  of  facts  to  him,  that 
be  was  transported  subject  to  the  schedule  of  the  company  as  to 
the  point  of  stoppage.  This  is  the  only  fair  meaning  of  what  was 
done. 

His  Honor  holdingthe  opposite  to  this  was  in  error,  as  well  as 
the  Commission  of  Keferees,  for  which  the  judgment  must  be 
reversed  and  the  case  remanded  for  a  new  trial. 

Passenger  may  Recover  Damages  when  Carried  Beyond  Destination. — 
Where  a  train  is  advertised  to  stop  at  a  particular  station  and  it  fails  to  do 
so,  a  passenger  is  ordiiiarily  entitled  to  damages  for  being  carried  beyond 
his  destination. 

Hobbs  e.  London  &  S.  W.  R.  Co.  L.  R.  10  Q.  B.  Ill;  New  Orleans  J. 
<&  Gt.  N.  R.  R  Cor.  e.  Hurst,  36  Miss.  660;  Mobile  &  Ohio  R.  R.  Co.  e. 
McArthur,  43  Miss.  180 ;  Southern  R.  R.  Co.  e.  Hendricks,  et  uz.  40  Miss.  375 ; 
New  Orleans  J.  «&  Gt.  N.  R.  R.  Co.  v.  Statham,  42  Miss.  607;  Thompson  9. 
New  Orleans  J.  &Gt.  N.  R.  R.  Co.,  50  Mi^.315;  Ohio  &  Miss,  R.  R.  Co.  v. 
Hatton,  16  Ind.  12;  Porter  v.  New  England  R.  R.  Co.,  17  Mo.  290;  Lake 
Shore  &  M.  S.  R.  Co.  e.  Pierce,  3  Am.  &  Eng.  R.  R.  Cas.  340;  Brown  «. 
Chicago  M.  &  St.  P.  R.  Co.  3  Am.  &  Eng.  R.  R.  Cas.  444;  Chicago,  etc.,  R. 
R.  Co.  v.  Scurr,  6  Am.  &  Eng.  R  R.  Cas.  341;  Trigg  v.  St.  Louis,  etc.,  R 
R  Co.,  6  Am-  &  Eng.  R  R  Cas.  345;  Cleveland,  etc.,  R  Co.  «.  Newell,  8 
Am.  &  Eng.  R.  R.  Cas.  374. 

But  not  when  Riding  on  Express  Train  which  does  not  Stop  at  Destina* 
tion> — But  a  passenger  before  taking  a  train  must  make  inquiry  whether  it 
stops  at  the  particular  station  at  which  he  wishes  to  alight.  If  he  fails  to 
do  this,  he  cannot  oblige  the  train  to  be  stopped  at  such  station  contrary  to 
the  regulations  of  the  company,  nor  can  he  recover  damages  for  being  carried 
past  his  destination. 

Ohio  &  Miss.  R  R.  Co.  e.  Applewhite,  52  Ind.  540;  Pittsburg,  Cinn.  & 
St.  L.  R  R.  Co.  V.  Nuzum,  50  Ind.  141 ;  Chicago  &  Alton  R  R  Co.  ©. 
Randolph,  53  III.  510;  Lake  Shore  &  Mich.  S.  R  R.  Co.  v.  Pierce,  3  Am.  & 
Eng.  R  R  Cas.  340;  Beauchamp  i^.  International,  etc.,  R  R.  Co.,  9  Am.  & 
Eng.  R  R  Cas.  307;  Barker  v.  N.  Y.  Central  R  R  Co.,  34  N.  Y.  599. 

Effect  of  Erroneous  Information  by  Officiais. — Where  an  intending  pas* 
senger  having  made  all  due  inquiry  has  been  misinformed  by  the  officials  of 
the  company  as  to  the  stoppage  of  the  train,  he  is  entitled  to  damages. 

Pittsburg,  Chicago  &  St.  L.  R.  Co.  v,  Nuzum.  50  Ind.  141. 

Analogous  Cases. — See  also  the  following  cases: 

Page  «.  N.  Y.  Central  R.  R  Co.,  6  Duer,  523;  Pink  v,  Albany  &  Susq. 
R  R  Co.  4  Lans.  141;  Chicago  &  Alton  R  R  Co.  e.  Randolph,  53  HI.  510; 
Ohio  &Miss.  R.  R  Co. «.  Hatton,  60  Ind.  12;  Penna.  Co.  e.  Wentz,  8  Am. 
&  Eng.  R  R  Cas.  478. 

And  see  note  to  Beauchamp  e.  International,  etc.,  R.  R.  Co.  9  Am.  Ss'Eng, 
R  R.  Cas.  814,  et.  seq. 
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HATTElSr 

Bailboad  Co. 

(Advance  Cote,  Ohio.    NanmSbiBr  6,  1888.) 

On  the  seyenteenth  of  August,  1882,  defendant,  a  common  carrier  of  passen- 
gers between  Newark  and  Junction  City,  sold  to  plaintiff  a  ticket  by 
which  it  agreed  to  carry  him  from  the  former  to  the  latter  place, 
on  its  cars.  Before  reaching  Somerset,  an  intermediate  station,  he  sur- 
rendered his  ticket  to  the  conductor,  but  demanded  a  stop-oyer  check 
for  that  place,  which  was  refused,  and  plaintiff  yoluntarily  left  the  train 
at  Somerset. 

Id  the  afternoon,  the  same  train,  in  charge  of  the  same  conductor,  on  its 
second  trip  from  Newark  to  Junction  City,  stopped  at  Somerset,  and 
plaintiff  entered  the  cars  to  resume  his  journey,  and  demanded  the  right 
to  do  so  on  said  ticket,  and  refused  to  pay  the  fare  from  Somerset  to 
Junction  City.  On  such  refusal  he  was  put  off  before  reaching  his  des- 
tination. 

Hdd  :  In  the  absence  of  any  agreement,  or  of  a  rule  or  regulation  to  the  con- 
trary, the  obligation  created  by  a  sale  of  the  ticket  was  for  one  continu- 
ous passage,  and  if  the  passenger  yoluntarily  left  the  train  at  an  inter- 
mediate station  while  the  earner  was  engaged  in  the  performance  of  its 
contract,  he  thereby  released  it  from  further  performance,  and  had  no 
right  to  demand  such  performance  on  another  train,  or  at  another  time. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the  judg- 
ment of  the  District  Court  of  Muskingum  County. 

The  petition  alleges  that  defendant  owned  and  operated  a  rail- 
road from  Newark,  Ohio,  via  Somerset  to  Junction  City,  in  Perry 
county,  and  as  such  was  a  common  carrier  of  passengers  thereon, 
and  that  on  the  seventeenth  of  August,  1882,  plaintiff  bought  a 
ticket  to  be  carried  to  Junction  City,  on  a  first-class  passenger  car, 
by  way  of  Somerset,  a  station  on  the  route,  and  on  the  same  day 
became  a  passenger  on  said  road,  and  while  in  transit  and  before 
reaching  Somerset,  the  defendant  demanded  his  ticket,  which  he 
exhibited  and  told  the  conductor  he  had  business  at  and  desired  to 
stop  off  at  Somerset,  and  resume  his  journey  to  Junction  City,  in 
the  afternoon  on  the  same  train,  which  made  two  trips  daily.  To 
enable  him  to  do  this  he  requested  to  have  his  ticket  marKed,  or 
that  in  some  way  he  be  allowed  to  stop  off,  and  complete  his  jour- 
ney in  the  afternoon  on  the  next  trip  of  the  same  train.  This  the  con- 
ductor refused,  and  he  left  the  train  at  Somerset,  having,  on  de- 
mand, surrendered  his  ticket.  In  the  afternoon  as  the  train  stopped 
at  Somerset  on  its  way  to  Junction  City,  he  resumed  his  journey, 
and  claimed  the  right  to  complete  it,  on  the  contract,  evidenced  by 
his  ticket  which  hw  been  surrendered  in  the  forenoon.     The  train 
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and  conductor  were  the  same  as  in  the  morning.  The  conductor, 
though  knowing  all  these  facts,  demanded  full  fare  from  Somerset 
to  Junction  City,  and  on  his  refusal  to  pay,  stopped  the  train  and 
ut  plaintiff  off,  thus  compelling  him  to  walk  some  seven  miles  to 
lis  destination,  for  which  he  claims  damages. 

The  common  pleas  sustained  a  denmrrer  to  the  petition,  and 
rendered  a  judgment  against  plaintiff.  This  judgment  was  affirmed 
by  the  district  coart,  and  this  is  a  motion  for  leave  to  file  a  peti- 
tion to  reverse  the  district  court. 


I 


Johnson,  C.  J. — The  action  is  to  recover  damages  for  a  breach 
of  a  contract  to  carry  plaintiff  from  Newark  to  Junction  City.  It 
is  not  averred  or  claimed  that  at  the  time  this  contract  was  made 
there  was  any  agreement  that  plaintiff  had  by  its  terms  as  ex- 
pressed, the  right  to  stop  off  at  an  intermediate  station,  and  after 
transacting  his  business,  to  resume  his  journey. 

The  claim  is,  that  under  such  contract  for  a  single  and  continu- 
ous carriage  from  Newark  to  Junction  City,  he  had  the  implied 
right  to  stop  off  at  any  intermediate  station  at  which  the  train 
stopped,  to  attend  to  business  and  resume  his  journey  when  he 
desired. 

The  defendant  claims  that  it  contracted  to  carnr  him  on  any 
train  he  mi^ht  select  in  a  continuous  transit  to  the  end  of  the 
journey,  and  if  he  voluntarily  left  the  train  before  the  end  of  this 
transit,  he  lost  his  right  to  be  carried  on  another  train  or  on  the 
same  train  on  its  next  trip,  except  upon  payment  of  fare  at  the 
usual  rate  for  the  second  carriage. 

The  question  is  one  of  contract,  purely.  There  was  no  expressed 
right  in  plaintiff  to  stop  off  at  Somerset,  and  resume  his  journey  in 
the  afternoon.  "When  he  purchased  his  ticket  to  Junction  City, 
he  acquired  the  right  to  be  carried  to  that  point.  Having  selected 
the  train  on  which  he  wished  to  travel,  the  company  was  bound  to 
perform  its  contract,  which  was  to  carry  him  through  to  his  des- 
tination withont  unavoidable  break  or  interruption.  The  carrier 
had  no  right  to  break  the  continuity  of  plaintiff's  journey,  neither 
had  he,  in  the  absence  of  a  right  to  stop  over  expressed  or  implied 
from  the  regulations  or  usages  of  the  company,  the  right  to  com- 
pel them  to  perform  their  contract  in  several  distinct  parts. 

The  fact  that  the  same  conductor  who  took  up  his  ticket  between 
Newark  and  Somerset,  in  the  forenoon,  was  in  charge  of  the  same 
train  in  the  afternoon,  from  which  plaintiff  was  ejected  between 
Somerset  and  Junction  City  in  the  afternoon,  cannot  vary  the 
contract  obligations  of  the  parties. 

It  is  not  clairaed  there  was  any  nile,  regulation  or  usage,  that 
permitted  plaintiff  to  stop  over,  and  his  contract  being  for  one  con- 
tinuous carriage,  the  plaintiff,  by  voluntarily  leaving  the  car  at 
Somerset,  relieved  the  company  from  the  duty  of  completing  the 
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performance  of  the  unperformed  part  of  its  contract.  As  the  car- 
rier had  no  right  after  commencing  the  transit,  to  insist  on  break- 
ing it  into  several  distinct  journeys,  so  the  passenger  had  no  right 
to  compel  it  to  do  so. 

This  principle  is  clearly  recognized  and  adopted  in  the  C.  C.  & 
C.  R.  R.  V.  Bartram,  11  Ohio  St.  457,  and  in  the  following  well 
considered  cases :  The  State  v,  Overton,  4  Zab.  435 ;  Deitrich  v. 
The  Penn.  R  R.  Co.,  71  Pa.  St.  432 ;  Stone  v.  C.  &  N.  W.  R.  R. 
Co.,  47  Iowa,  82 ;  Cheny  v.  B.  &  M.  R.  R.,  11  Neb.  121 ;  Barker 
V.  Cuffin,  31  Barb.  556. 

Leave  refused. 

Ticket  for  Continuous  Passage  Confers  no  Stop-Over  Privileges. — ^Where 
a  railroad  ticket,  on  its  face,  stipulates  that  it  is  good  for  a  continuous  pas- 
sage, the  bearer  has  no  stop-ofE  privileges.  Oil  Creek,  etc.,  R.  R.  Go.  v.  Clark, 
72  Pa.  St.  231;  Torry  e.  Flushing,  etc.,  R.  R.  Co.,  13  Hun.  869;  Dunphy  v. 
Erie  R  R.  Co.,  10  Jones  &  S.  128;  Hamilton  v,  N.  Y.,  etc.,  R.  Co.,  61  N.  T. 
100;  Breen  v.  Texas,  etc.,  R.  R.  Co.,  50  Tex.  4^;  Drew  v.  Central  Pacific  R. 
R.  Co.,  51  Cal.  425;  Beebe  «.  Ayers,  28  Barb.  275;  Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  218;  Cleveland,  etc.,  R.  Co.,  v,  Bartram,  11  Ohio  8t.  457; 
Cheney  o.  Boston,  etc.,  R.  R.  Co.,  11  Mete.  121;  Briggs  v.  Grand  Trunk  R. 
Co.,  24  Upp.  Can.  Q.  B.  610;  Barker  v.  Coffin,  51  Barb.  656;  Craig  v.  Great 
Western  R.  Co.,  24  Upp.  Can.  Q.  B.  504;  Diltrich  ©.  Penn.  R.  R.  Co.,  71  Pa. 
St.  432;  Van  Kirk  v.  Penn.  R.  R.  Co.,  76  Pa.  St.  66;  Gale  v.  Delaware,  etc., 
R.  Co.,  7  Hun.  670;  Petrie  v.  Penn.  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  258; 
and  see  Auerbach  v.  N.  T.  Central  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  834. 

Statements  of  Ticlcet-Seller. — The  fact  that  the  ticket-seller  has  informed 
him  that  he  has  such  stop-oyer  privile^s  will  not  confer  them  upon  him. 
McClure  v.  Philadelphia,  etc.,  R.  R.  Co.,  34  Md.  632 ;  Burnham  v.  Grand  Trunk 
R.  R  Co.,  63  Me.  298;  Vankirk  v.  Penn.  R.  R.  Co.,  76  Pa.  St.  66;  Denny  v. 
New  York,  etc.,  R.  R.  Co.,  5  Daly,  50. 

Production  of  Conductor's  Check. — The  production  of  a  conductor's  check 
will  not  alter  the  right  of  the  passenger,  unless  it  contains  expressly  a  clause 
granting  stop-over  privileges.  McClure  o.  Phila.,  etc.,  R.R.  Co.,  34  Md.  532; 
Cheney  v,  Boston,  etc.,  R.  Co.,  11  Mete.  121;  State  v,  Overton,  24  N.  J.  L. 
485.  But  see  Palmer  v.  R.  R.  Co.,  3  S.  C.  580,  and  see  Terton  v,  Milwaukee 
etc.,  R.  R  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  322. 


Kimball 

V. 

Boston,  Concoed,  and  Montreal  R.  R.  Co. 

(Advance  Case  Vermont.    January ,  1883.) 

Plaintiff  averred  that  defendant  received  him  into  its  cars  to  transport 
safely  for  hire,  and  that  by  its  negligence  he  was  injured ;  defendant  pleaded 
ia  bar  that  plaintiff  was  riding  on  a  free  ticket,  and  assumed  all  risk  of  acci- 
dent.   Held,  that  the  plea  was  bad  as  amounting  to  the  general  issue ;   as  a 
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special  plea  it  did  not  directly  deny,  and  aa  a  travene  it  was  an  argumentative 
denial. 

Ok  Dbmurreb.  Plaintiff  allied  that  defendant  received  him 
into  its  car  to  be  safelj  conveyed  for  hire,  and  that  he  was  injured 
through  defendant's  negligence.  Defendant  pleaded  that  plaintiff 
was  riding  on  a  free  ticket,  and  as  a  consideration  had  assumed  all 
risks  of  injury.     The  demurrer  was  sustained  below. 

E.  W.  Smith,  for  plaintiff. 

S.  C.  Shurtleff,  for  defendant* 

BowBLL,  J. — The  second  and  third  pleas  are  attempted  to  be 
sustained  on  the  ground  that  they  are  special  issues.  Instead  of 
pleading  the  general  issue,  the  defendant  may,  in  some  cases,  effect- 
uidly  answer  the  declaration  by  a  special  issue,  i.  e.,  by  directly  de- 
nying some  one  material  and  traversable  allegation  in  the  declara-' 
tion,  and  concluding  to  the  country.  Gould  on  PI.  c  6,  §  60.  But 
such  a  plea  never  advances  new  matter,  but  merely  denies  some 
particular  material  and  traversable  allegation,  the  denial  of  whicli 
IS,  in  effect,  a  denial  of  the  entire  right  of  action.  Gould  on  PI.  c. 
2,  §  38.  In  England,  such  pleas  were  allowed  as  matter  of  con- 
venience  for  the  sake  of  coniming  the  evidence  to  one  single  point, 
so  that  if  the  jury  on.  that  point  gave  a  corrupt  verdict,  they  might 
be  more  easily  attainted  than  they  could  have  been  on  the  general 
issue,  where  the  matter  was  more  complicated.  Issues  of  this  sort 
were  formerly  not  uncommon  there ;  but  they  fell  into  disuse  ex- 
cept in  feigned  issues,  where  they  were,  and  perhaps  now  are,  uni- 
formly adopted,  the  pleas  in  those  cases  always  bemg  drawn  with 
express  admissions  of  all  the  facts  stated  in  the  declaration,  except 
the  particular  fact  that  the  issue  was  intended  to  try.  Lawes  on  1*1. 
P523].  See  forms  of  such  pleas  in  2  Chitty  on  PL  [*239],  and  1 
W  eiitw.  120  to  140.  Such  pleas  are  to  the  particular  allegation 
that  they  deny  what  the  general  issue  is  to  the  whole  declaration. 
And  they  effectually  deny  the  whole  declaration ;  for  when  each  of 
several  concurring  facts  is  necessary  to  one  entire  cause  of  action, 
the  denial  of  any  of  them  is  a  denial  of  the  whole  cause  of  .action. 
But  when  the  defence  consists  of  matter  of  fact  merely  in  denial 
of  such  allegations  in  the  declaration  as  the  plaintiff  would  on  the 
general  issije  be  bound  to  prove  in  support  of  his  case,  a  special 

?lea  in  bar  is  bad  as  amounting  to  the  genei^al  issue.  1  Chitty  on 
1.  [*527] ;  Steph.  on  PL  [*418],  rule  2.  Such  is  the  character  of 
these  pleas.  The  declaration  alleges  a  consideration  for  carrying 
the  plaintiff.  On  trial  on  the  general  issne,  the  plaintiff  would  be 
bound  to  prove  this  allegation  as  one  of  the  essential  elements  of 
recovery,  for  such  has  he  made  his  case  by  the  declaration.  The 
pleas,  in  an  indirect  way,  deny  this  allegation  by  advancing  new 
matter,  showing  a  contract  contradictory  to  that  stated  in  the  dec- 
laration, and  conclude  with  a  verification.   They  have  no  semblance 
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to  special  issues  either  in  form  or  substance.  Tbej  allege  new 
matter,  they  contain  no  direct  denial,  thej  do  not  conclude  to  the 
country.  Viewed  as  traverses,  they  tend  to  unnecessary  prolixity, 
and  are  an  argumentative  denial  and  a  departure  from  the  pre- 
8cribesd  form  of  pleading  the  general  issue.  There  is  a  great  dis- 
tinction between  the  case  of  a  plea  that  amounts  to  the  general 
issue  and  a  plea  that  discloses  matter  that  may  be  given  in  evidence 
under  the  general  issue.  In  Carr  v.  Hinchlin,  4  £  &  C.  547,  a  de- 
fence was  ^nt  upon  the  record  that,  it  was  admitted,  might  have 
been  gone  into  under  the  general  issue  and  yet  the  plea  held  good. 
It  is  there  said  that  there  are  instances  in  which  a  defendant  has 
the  option  of  ^ving  his  defence  in  evidence  under  the  general  issue 
or  of  putting  it  on  the  record.  And  those  instances  are  said  to  be 
— ^first,  where  the  right  of  action  is  confessed  and  avoided  by  matter 
ex  post  facto,  e.  g.,  by  a  plea  of  payment,  accord  and  satisfaction, 
and  the  like ;  and  second,  where  the  plea  does  not  deny  the  declar- 
ation, but  answers  it  by  matter  of  law,  as  in  Hussey  v.  Jacobs,  1 
Ld.  Raym.  87,  which  was  an  action  against  the  acceptor  of  a  bill 
of  exchange,  the  defendant  pleaded  that  it  was  given  for  money 
lost  at  play,  and  therefore  void  under  the  16  Car.  2,  c.  7.  See,  also, 
Maggs  V.  Ames,  4  Bing.  470.  In  Hayselden  v.  Staff,  5  A.  &  £.  153, 
a  plea  setting  up  a  different  contract  from  the  one  declared  on  was 
held  ill  as  amounting  to  the  general  issue.  In  this  case  Lord  Den- 
inan  said,  that  "what,  in  correct  language,  may  be  said  to  amount 
to  the  general  issue  is,  that  for  some  reason  specially  stated  the  con- 
tract does  not  exist  in  the  form  in  which  it  is  alleged ;  and  when 
that  is  the  case  it  is  an  argumentative  denial  of  the  contract  instead 
of  being  a  direct  denial,  and  which,  according  to  the  correct  rules 
of  pleading,  is  not  allowable."  In  Morgan  v.  Pebrer,  3  Bing.  N. 
C.  457,  a  plea  setting  up  a  contract  incompatible  with  the  one  de- 
clared upon  was  held  ill  as  amounting  to  the  genei'al  issue.  In 
Lyell  V.  Higgins,  4  Q.  B.  528,  a  plea  alleging  a  different  consider- 
ation from  that  stated  in  the  declaration  was  held  bad  for  the  same 
i-eason.  Patteson,  J.,  said,  "  It  is  now  settled  that  the  proper  mode 
of  traversing  a  consideration  is  by  a  plea  of  non-assumpsit."  In 
Potter  V.  Stanley,  1  D.  Chip.  243,  a  special  plea  in  bar  that  the 
note  declared  upon  was  given  without  consideration  was  adjudged . 
to  amount  to  the  general  issue.  We  are  of  opinion,  therefore,  tliat 
the  pleas  now  beiore  us  cannot  be  sustained  in  form.  Affirmed 
and  remanded. 

See  Buffalo,  etc.,  R.  R.  Co.,  v.  O'Hara,  9  Am.  &  Eng.  R.  R.  Cas.,  807. 

Person  Ridings  on  Free  Pats  Entitled  to  Same  Care  as  Other  Passengers. 
— ^Where  a  free  pass  is  given  by  the  railroad  company,  the  bearer  is  entitled 
to  the  same  degree  of  care  on  the  part  of  the  company  in  transporting  him, 
as  in  the  case  of  a  passenger  paying  full  fare.  Austin  v.  Great  Western  R. 
Co.,  8  Best  A  S.  327;  Phila.  etc.,  R.  R.  c.  Derby,  14  How.  468;  Todd  «.  Old 
Colony  R.  Co,j  8  Allen,  18;  S.  C.  7  Allen,  207;  Jacobus  v.  8t.  Paul,  etc.,  R. 
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Co.,  20  Minn.  125;  Rose  e.  Des  Moines  Valley  R  Co.,  89  Iowa,  246.   But  see 
contra  Kinney  e.  Central  R.  R.  Co.,  84  N.  J.  L.  518. 

Trespasser  on  Train  is  not  a  Passenger. — ^Where  a  person  secretes  himself 
in  a  train  of  cars,  or  obtains  transportation  through  other  improper  and  secret 
means,  knowing  that  he  is  acting  in  violation  of  the  rales  of  the  company, 
the  relation  of  carrier  and  passenger  for  hire  does  not  exist.  Toledo,  etc.,  R. 
Co.  e.  Brooks,  81  111.  245;  Chicago,  etc.,  R.  Co.  e.  Michie,  88  111.  427;  To- 
ledo, etc.,  R.  Co.  V,  Beggs,  85  ill.  80;  Brown  o.  Missouri,  etc.,  R.  Co.,  64 
Mo.  536. 

Person  Riding  Free  with  Consent  of  Conductor  or  Brakeman  is  a  Passen- 
ger.— The  mere  fact  that  a  servant  of  the  company  violates  his  duty  by  in- 
viting a  person  to  ride  free,  does  not  take  away  from  such  person  his  charac- 
ter as  a  passenger.  Pittsburgh,  etc.,  R.  Co.  e.  Caldwell,  74  Pa.  St.  421; 
Washburn  e.  Nashville,  etc.,  B.  R.  Co.,  3  Head.  688;  Wilton  e.  Middlesex 
R.  Co.,  107  Mass.  108;  S.  C.  125  Mass.  130;  Sherman  e.  Hannibal  &  St.  Joe 
R  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  589. 

Company  Cannot  in  Free  Pass  Exempt  Itself  from  Liability  for  Negligence* 
— A  carrier  cannot,  in  giving  a  free  pass,  stipulate  for  exemption  from  liability 
for  an  injury  occasioned  by  his  own  negligence.  Knowlton  v,  Erie  R.  Co., 
19  Ohio  St.  260;  Indiana,  etc.,  R.  Co.  v,  Mundy,  21  Ind.  48;  Jacobus  e.  St. 
Paul,  etc.,  R.  Co.,  20  Minn.  125;  Lackawanna,  etc.,  R.  Co.  e.  Chonewith,  6d 
Pa.  St.  382;  Rose  e.  Des  Moines  Valley,  etc.,  R.  R.Co.,  39  Iowa,  246;  Rail- 
way Co.  o.  Stevens,  95  U.  S.  655;  Buffalo,  etc..  R.  R.  Co.  v,  O^Hara,  9  Am.  & 
Eng.  R.  R  Cas.  317.  Some  cases  are  to  the  contrary  effect.  Kinney  f>.  Cen- 
tral R.  R.  Co.,  34  N.  J.  L.  513;  WelU  v.  New  York,  etc.,  R.  R.  Co.,  24  N.  Y. 
181 ;  Bissell  e.  New  York,  etc.,  R  Co.,  25  N.  Y.,  442;  Enowlton  v.  Erie  R. 
Co.,  19  Ohio  St.  260;  McCaley  v.  Fumess  R.  Co.,  L.  R  8  Q.  B.  57;  Galltn 
9.  London,  etc.,  R  Co.,  L.  R.  10  Q.  B.  212. 

But  at  any  rate  the  carrier  cannot  exempt  himself  from  liability  for  groea 
ii^jr^i^ence  on  his  part.  Penna.  R.  Co.  e.  McCloskey*s  Adm*r,  23  Pa.  St.  526; 
nimois,  etc.,  R  R  Co.  v.  Reed,  87  111.  484;  Arnold  v. Illinois,  etc.,  R  R  Co., 
88  111.  273;  Toledo,  etc.,  R.  Co.  e.  Beggs,  85  111.  80;  Indiana,  etc.,  R  Co.  e. 
Mundy,  21  Ind.  18. 


Rathbons 
Union  R.  R.  Co. 

{Adwmce  Oase,  Mode  Idand.    Jtdy  7,  1882.) 

The  court  cannot  rule  that  when  a  street  car  had  stopped  or  was  about  to 
stop  at  the  signal  of  an  alighting  passenger,  another  passenger  who  wished 
to  alight  at  the  same  time  was  guilty  of  negligence  as  a  matter  of  law  in  not 
giving  notice  of  his  wish. 

When  such  other  passenger,  in  alighting  while  the  car  was  stopped  or 
about  stopping,  was  injured  by  a  fall  caused  by  the  acceleration  of  the  car^s 
movement. 

Hddy  that  the  question  of  his  contributory  negligence  was  rightly  left  to 
the  juiy. 

Defendant's  petition  for  a  new  trial. 

Raymond  G.  Mowrj  &  Benjamin  M.  Bosworth  for  plaintiff. 

Miner  &  Roelker  for  defenoant 
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Carpextteb,  J. — ^The  plaintiff  sues  for  damages  for  an  injary 
received  by  her  in  consequence  of  the  forward  movement  of  a  car 
of  the  defendant,  a  corporation  running  cars  drawn  by  horse 
power,  while  she  was  in  the  act  of  alighting  therefrom.  The 
evidence  for  the  plaintiff  tended  to  show  that  the  car  had  been 
stopped  at  the  request  of  another  passenger,  and  that  while  it  was 
so  stopped  the  plaintiff  alighted,  and  while  she  was  in  the  act  of 
alighting  the  car  was  started  and  she  was  thrown  to  the  ground. 
The  evidence  for  the  defendant  tended  to  show  that  the  plaintiff 
alighted  while  the  car  was  still  in  motion  at  a  slow  rate  of  speed 
and  that  the  accident  was  caused  by  the  sudden  acceleration  of 
speed.  It  was  proved  without  denial  that  the  plaintiff  gave  no 
notice  to  the  conductor  or  driver  of  the  car  that  she  desired  to 
aUght,  and  also  that  the  starting  of  the  car  or  the  acceleration  of 
speed,  whichever  it  was,  took  place  in  obedience  to  the  signal  of 
the  conductor,  given  for  that  purpose  without  knowledge  on  his 
part  that  the  plaintiff  desired  to  alight. 

In  this  state  of  proof  the  defendant  requested  the  court  to  in- 
struct the  jury  as  follows : 

1.  That  if  the  plaintiff  without  notice  to  and^  without  the  knowl- 
edge of  the  driver  or  conductor,  proceeded  to  get  off  the  car,  she 
cannot  recover. 

2.  That  it  was  the  duty  of  the  plaintiff  to  have  notified  some 
one  in  charge  of  the  car  if  she  desired  to  get  off,  and  that  if  she 
got  off  without  such  notice,  or  without  the  knowledge  of  those  in 
cliarge  of  the  car,  she  did  so  at  her  peril  and  cannot  recover. 

3.  If  the  plaintiff  attempted  to  get  off  the  car  without  any  no- 
tice to  the  conductor  or  driver,  and  was  injured  by  the  sudden 
starting  of  the  car,  such  injniy  cannot  be  attributed  to  the  negli- 
gence of  the  defendants,  and  the  verdict  should  be  for  the  defence. 

4.  That  if  the  plaintiff  ^ot  off  the  car  while  in  motion  it  was 
n^li^nce  on  her  part  and  she  cannot  recover,  it  being  admitted 
that  die  was  between  fifty  and  sixty  years  of  age  and  the  time  be- 
ing between  eleven  and  twelve  o'clock:  at  night. 

The  court  refused  the  instructions,  the  jury  found  for  the  plain- 
tiff, and  the  defendant  now  moves  for  a  new  trial  on  the  ground  of 
misdirection  by  the  court,  and  also  because  the  verdict  is  against 
the  evidence  and  the  weight  of  the  evidence. 

We  find  no  error  in  the  instructions.  It  was  the  dutv  of  the 
court  to  instruct  the  juiy  as  to  what  acts  or  omissions  would  consti- 
tute negligence  in  the  plaintiff  under  the  circumstances  of  this  case. 
Shearman  and  Kedfiela  on  Negligence,  §  11,  and  cases  cited.  In 
this  case  the  car  had  stopped  or  was  apparently  about  to  stop  for 
the  convenience  of  a  passenger  and  in  response  to  the  signal  of  the 
conductor.  We  cannot  say  that  under  such  circumstances  it  was 
the  duty  of  the  plaintiff,  as  a  matter  of  law,  to  give  notice  that  she 
also  desired  to  alight.     The  stopping  or  slowing  of  the  car  in  re- 
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BDonse  to  the  signal,  we  think  mi^ht  fairly  be  taken  as  notice  by 
all  the  passengers  that  all  who  desired  to  alight  might  take  advan- 
tage of  the  opportunity.  The  first  three  requests  were  therefore 
properly  refused. 

If  the  presidini^  justice  had  granted  the  fourth  request  he  wonld 
have  instructed  the  jury,  in  substance,  that  if  they  found  the  plain- 
tiff alighted  while  the  car  was  moving  at  a  rate  of  speed  however 
small,  although  they  found  that  the  accident  resulted  in  nowise 
from  the  motion  then  subsisting,  but  solely  from  the  improper  in- 
crease of  the  i*ate  of  that  motion,  nevertheless  they  must  find  for 
the  defendant.  We  think  that  such  instruction  would  have  been 
erroneous  and  that  the  question  of  negligence  was  rightly  left  to 
thejury  under  the  instructions  as  given. 

We  have  been  referred  by  the  defendant  to  Nichols  v.  Middlesex 
R.  R.  Co.,  106  Mass.  463,  and  Cram  v.  Metropolitan  R.  R.  Co., 
112  Mass.  38.  In  the  first  case  it  appears  that  the  plaintiff  pulled 
the  bell  and  without  the  knowledge  of  the  driver  or  conductor  got 
off  the  car  before  it  had  stopped.  In  the  second  case  the  court  held 
that  if  the  conductor  refused  to  stop  the  car  when  asked  bv  the 
passen^r,  such  refusal  wonld  not  justify  the  passenger  in  alighting 
irom  the  car,  when  in  full  motion,  from  the  front  platform.  We 
do  not  see  that  the  reason  of  either  case  applies  her^. 

It  follows  that  neither  for  misdirection  nor  because  the  verdict  is 
against  the  evidence  can  there  be  a  new  trial,  and  we  find  no  such 
preponderance  of  testimony  for  the  defendant  as  would  justify  us 
in  disturbing  the  verdict  as  being  against  the  weight  of  evidence. 

Petition  dismissed. 

A  passenger  on  a  street  car  is  bound  to  give  the  conductor  reasonable  and 
proper  notice  of  his  intention  to  alight. 

Muchado  v.  Brooklyn  City  R.  Co.,  30  N.  T.  870;  Oram  v.  Metropolitan  R 
Co.,  112  Mass.  38  ;  Nichols  v.  Middlesex  R.  Co.,  106  Mass.  403;  Chicago 
City  R.  Co.  V.  Mumford,  3  Am.  &  Eng.  R.  R.  Cas.  812. 


Waedlb 
New  Obleaks  Crrr  R.  R.  Co. 

(Advance  Caae^  LtmUiana.    1888.) 

It  is  the  duty  of  a  street  car  driver  to  give  passengers  a  reasonable  oppor- 
tunity to  alight.  When  he  does  not  stop  a  sufficient  time,  and  starts  be- 
fore the  passenger  has  stepped  off,  it  is  negligence. 

In  such  cases  not  only  actual  but  prospective  damages  should  be  allowed, 
approximately,  in  the  exercise  of  a  sound  discretion. 

BsBinjDEZ,  J. — Action  to  recover  $15,000  for  bodily  injuries 
sustained  by  the  plaintiff  through  the  alleged  carelessness  of  the 
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driver  of  a  street. car.  The  plaintiff  was  sixty  odd  years  old,  and 
weighed  two  hundred  and  sixty  pounds.  She  haa  signalled  to 
get  out,  and  the  car  stopped.  Xwo  women  came  in  when  plaintiff 
was  about  to  get  out.  After  they  had  entered  she  placed  ner  foot 
on  the  step,  tui-ned  around  and  grasped  the  stanchion  or  handle, 
and  while  about  to  alight  the  driver  turned  the  brake  off,  and  the 
car  started  suddenly.  She  cried  to  the  driver  to  stop,  but  he  kept 
on  some  fifty  feet,  and  until  she  was  shaken  off  by  the  jolting  of 
the  car  and  fell  prostrate  on  the  street.  The  injury  resulted  in  a 
progressive  paralysis,  termed  scirrhosis  or  degeneration  of  the 
spinal  cord.  There  was  a  verdict  for  $5000,  ana  judgment.  The 
defendant  appealed. 

We  do  not  consider  that  the  defence  of  contributory  negligence 
has  been  established.  The  diiver  was  grossly  at  fault  in  not  doing 
that  which  be  should  and  could  have  done.  He  should  have 
waited  till  the  plaintiff  had  alighted  before  starting  anew.  The 
plaintiff  could  not  be  required  or  expected  to  have  acted  differ- 
ently from  what  she  did.  It  was  physically  impossible  for  her  to 
have  counteracted  the  headway  under  which  her  body  had  been 
impelled.  While  the  doctrines  of  law  invoked  by  the  defendant 
are  of  undoubted  soundness,  it  cannot  be  questioned  that  the  prin- 
ciple relied  upon  by  the  plaintiff  are  equally  so. 

In  a  case  almost  identical,  which  occurred  in  this  State,  reported 
in  22  La.  An.  603,  it  appeared  that  while  the  plaintiff  was  getting 
out  and  was  standing  with  one  foot  in  the  car  and  the  other  on  the 
step,  the  driver  let  go  his  brake  and  started  suddenly  and  rapidly 
forward  in  such  a  way  as  to  fling  her  down  on  the  pavement.  The 
jury  returned  a  verdict  of  $6000,  and  both  the  lower  and  appel- 
late courts,  applying  the  law,  confirmed  it.  In  the  case  of  Mary 
Poulin  V.  R.  K.  Co.,  61  N.  Y.,  621,  presenting  an  analogous  state 
of  facts,  the  court  held  that  it  is  the  duty  of  a  conductor  of  a  street 
car  to  give  passengers  a  reasonable  and  safe  opportunity  to  alight. 
He  must  stop  the  car  for  a  reasonable  time  to  enable  the  passenger 
to  do  so,  and  if  he  starts  before  the  passenger  has  stepped  down,  or 
had  reasonable  time  for  that  purpose,  it  is  negligence.  See  49  N. 
Y.  671,  673 ;  30  lb.  370  ;  38  lb.  131 ;  75  Penn.  St.  83,  and  Thomp- 
son  on  Carriers  and  Passengers,  443,  sec.  3.  If  a  passenger  is 
known  to  be  in  any  manner  affected  by  a  disability  by  which  the 
hazards  of  travel  are  increased,  a  degree  of  attention  should  be 
bestowed  as  to  his  safety  beyond  that  of  an  ordinary  passenger.  36 
N.  Y.  39;  Thompson  on  Carrier,  270,  sec.  5.  In  the  computation 
of  damages  in  cases  like  the  present  one  it  is  impossible  to  arrive 
at  an  exact  result.  Not  only  the  damages  sustained  up  to  the  in- 
stitution of  the  suit,  but  also  those  which  the  evidence  shows  to  be 
reasonably  certain  should  be  taken  into  consideration.  Both  actual 
and  prospective  damages  should  be  allowed,  approximately,  in  the 
exercise  of  a  sound  discretion.     Thompson  on  Carriers,  564,  sec. 
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19 ;  p.  565,  sec.  20 ;  22  La.  An.  603 ;  34  lb.  177 ;  28  lb-  180 ;  17 
lb.  19  ;  28  lb.  180 ;  C.  O.  1928,  So.  3. 
Judgment  affirmed.  « 

The  conductor  of  a  street  car  is  bound  to  stop  the  same  a  sufficient  length 
of  time  to  give  the  |)as8enger  an  opportunity  to  alight. 

Crissly  v.  Hestonviile  &  Mantua  R.  Co.,  76  Pa.  8t.  63;  Pouiin  v.  Broadway, 
etc.,  R.  Co.,  61  N.  Y.  621;  Chicago  City  R.  R.  Co.,  «.  Mumford,  3  Am.  A 
Eng.  R.  R.  Cas.  312. 

But  see  Brown  «.  Congress  ft  Baker  sts.  R.  Co.,  8  Am.  ft  Sng.  R.  R. 
Cas.  383. 


Hendbis  V.  Gband  Tbukk  By.  of  Canada. 
Gband  Tbttnk  By.  of  Canada  v.  Tobonto,  Geey,  and  Bbuob  Rt. 

(Adwmce  Com,  Ontario,    Jim.  10,  1883.) 

Under  a  statute  which  provided  that,  in  the  event  at  any  time  of  the  in- 
terest upon  the  bonds  of  a  railway  company  remaining  unpaid  and  owing, 
then,  at  the  next  general  meeting  of  the  company,  all  holders  of  bonds 
should  have  and  possess  the  same  nghts  and  privileges,  and  qualifications  for 
directors,  and  for  voting,  as  are  attached  to  shareholders,  provided  that  the 
bonds,  and  any  transfers  thereof,  should  have  been  first  registered  in  the 
same  manner  as  was  provided  for  the  registration  of  shares. 

Beld,  that  the  words  *'  at  the  next  general  meeting  "  were  merely  indica- 
tive of  the  earliest  period  at  which  the  bondholders  might  vote,  and  that 
the  statute  did  not  require  a  new  registration  in  order  to  entitle  the  bond- 
holder to  vote  at  any  subsequent  meeting,  so  long  as  the  interest  remained 
unpaid. 

Hdd,  also,  that  the  bondholders'  right  to  vote  was  not  limited  to  the 
right  of  voting  for  directors,  but  that  they  had  the  right  to  vote  on  all 
subjects  properly  coming  before  a  general  annual  meeting  upon  which  share- 
holders might  vote. 

And  where  a  subsequent  statute  extended  the  bondholders'  right  of  voting 
to  *'  special  meetings:" 

Hddj  also,  that  the  bondholders  had  the  like  right  to  vote  on  all  subjects 
coming  before  '*  special  meetings." 

When  a  further  statute  authorized  the  railway  company  to  enter  into 
agreements  with  any  other  company,  for  leasing  or  working  its  line,  pro- 
vided that  assent  thereto  should  be  given  by  at  least  two  thirds  of  the 
shareholders  present,  or  represented  by  proxy,  at  any  meeting  specially  called 
for  the  purpose. 

Edd,  that  the  word  *' shareholders"  must  be  interpreted  to  include  all 
who  were  entitled  to  vote  as  shareholders,  which  included  bondholders. 

ffddy  also,  that  the  registered  bondholders  were  entitled  to  vote  at  a 
special  meeting  called  for  the  purpose  of  obtaining  the  assent  of  the  share- 
holders to  such  an  arrangement,  on  the  question  of  its  adoption. 

Osier  «.  Toronto,  Grey,  ft  Bruce  Ry.  Co. ,  8  P.  R.  506 ;  and  Re  Johnson 
and  Toronto,  Grey,  &  Bruce  Ry.  Co.,  8  P.  R.  635,  followed. 

Bddj  also,  that  the  votes  of  registered  bondholders  having  been  rejected, 
the  arrangement,  though  confirmed  by  two  thirds  of  the  actual  shareholders 
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present,  or  represented,  was  nevertheless  not  properly  confirmed  within  the 
meaning  of  the  statute,  and  an  action  to  compel  specific  performance  of  the 
agreement  was  dismissed. 

The  suit  of  Hendrie  v.  The  Grand  Tmnk  Ry.  Co.  of  Canada, 
was  brought  by  William  Hendrie,  on  behalf  of  himfielf  and  all  the 
bondholders  of  the  Toronto,  Grey,  &  Bruce  Ry.  Co.  who  voted 
against  the  confirmation  of  the  agreement  with  the  defend- 
ants in  question  in  the  action,  and  the  Toronto,  Grey,  &  Bruce  Co., 
as  plaintiffs,  against  The  Grand  Trunk  Ry.  Co.  of  Canada  de- 
fendants. 

This  suit  wajB  commenced  on  the  29th  June,  1881,  but  an 
amended  bill  was  snbsequently  filed  on  the  31st  January,  1882. 
The  plaintiffs  prayed  that  an  agreement,  dated  May  13,  1881, 
whereby  the  defendants  agreed  to  lease  the  line  of  railway  of  the 
plaintiffs'  company  might  T)e  declared  not  to  have  been  duly  con- 
firmed at  a  meeting  called  for  that  purpose;  that  it  might  be  de- 
clared that  the  proceedings  at  the  said  meeting  were  null  and  void, 
8o  far  as  they  related  to  the  said  agreement,  and  that  the  agreement 
had  not  received  the  required  assent  under  the  Act,  44  Vict.  ch. 
74,  O.,  and  that  it  might  be  delivered  up  to  be  cancelled  ;  and  also 
that  it  might  be  declared  that  the  votes  of  certain  bondholders  had 
been  improperly  rejected,  and  should  be  received ;  and  for  an  in- 
junction restraining  the  defendants'  company  from  acting  under 
the  agreement ;  ana  for  costs  and  general  relief. 

The  action  of  the  Grand  Trunk  Ry.  Co.  was  commenced  by  a 
writ  issued  1st  September,  1881,  in  which  the  Grand  Trunk  Ky. 
Co.  of  Canada  were  plaintiffs,  against  the  Toronto,  Grey,  &  Bruce 
Ry.  Co.  as  defendants.  This  latter  action  was  brought  for  the 
specific  performance  of  the  agreement  impeached  in  the  suit  of 
Hendrie  v.  The  Grand  Trunk  Ky.  Co. 

Both  causes  came  on  for  trial  together,  before  Proudfoot,  J.,  at 
the  sittings  at  Toronto,  on  the  12th  December,  1882. 

It  appeared  by  the  evidence  that  the  agreement  in  question, 
whereby  the  Grand  Trunk  Ry.  Co.  agreed  to  lease  the  line  of  the 
Toronto,  Grey,  &  Bruce  Ry.  Co.  upon  certain  conditions  therein 
set  forth,  was  entered  into  by  the  two  companies  on  the  13th  of 
May,  1881.  And  a  meeting  of  the  shareholders  of  the  Toronto, 
Grey,  &  Bruce  Ry.  Co.,  was  thereupon  called  for  the  28th  June, 
1881,  for  the  purpose  of  considering  and  confirming  the  agreement. 
At  this  meeting  the  holders  of  1561  registered  bonds,  the  interest 
upon  which  was  in  arrear,  tendered  their  votes  against  the  confirm- 
ation of  the  agreement.  These  votes  were  rejected,  and  by  reason 
thereof  the  confirmation  of  the  agreement  was  declared  to  be  car- 
ried at  the  meeting.  Had  they  been  received  it  was  admitted 
they  would  have  been  sufficient  to  have  negatived  its  confirmation. 
fey  the  Act  incorporating  the  Toronto,  Grey,  &  Bruce  Ry. 
Co.,  31  Vict.    ch.  40,  sec.   21,  0.,  it  is   provided  as  follows: 
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^'Sec.  21.  The  directors  of  the  said  company,  after  the  sanc- 
tion of  the  shareholders  shall  have  been  first  obtained  at  any 
special  general  meeting  to  be  called  from  time  to  time  for  such 
purpose,  but  limited  to  the  terms  of  this  Act,  shall  have  power  to 
issue  bonds  made  and  signed  by  the  president  or  vice-president 
of  the  said  company,  and  countersigned  by  the  secretary  and  ti*eas- 
urer,  and  under  the  seal  of  the  said  company,  for  the  purpose  of 
raising  money  for  prosecuting  the  said  undertaking,  and  such  bonds 
shall  without  registration  or  formal  conveyance  be  taken,  and  con- 
sidered to  be  tne  first  and  preferential  claims  and  charges  upon 
the  undertaking  and  the  property  of  the  company,  real  and  personal, 
and  then  existing,  and  at  any  time  thereafter  acquired,  and  each 
holder  of  the  said  bonds  shall  be  deemed  to  be  a  mortgagee  and 
incumbrancer  pro  rata,  with  all  the  other  holders  thereof,  upon 
the  undertaking  and  the  property  of  the  company  as  aforesaid  : 
Provided,  however,  that  the  whole  amount  of  such  issue  of  bonds 
shall  not  exceed  in  all  the  sum  of  $3,000,000,  nor  shall  the  amount 
of  such  bonds  issued,  at  any  one  time  be  in  excess  of  the  paid  up 
instalments  on  its  share  capital,  together  with  the  amount  of  paid 
up  municipal  and  other  bonuses,  and  which  have  been  actually 
expended  in  surveys  and  in  works  of  construction  upon  the  line ; 
and  provided  also,  further,  that  in  the  event  at  any  time  of  the 
interest  upon  the  said  bonds  remaining  unpaid  and  owing,  then 
at  the  next  ensuing  general  annual  meeting  of  the  said  company, 
all  holdera  of  bonds  shall  have  and  possess  the  same  rights  and 
privileges,  and  qualifications  for  directors,  and  for  voting  as  are 
attached  to  shai-eholders,  provided  that  the  bonds  and  any  transfers 
thereof  shall  have  been  first  registered  in  the  same  manner  as  is 
provided  for  the  registration  of  shares." 

By  the  38  Vict.  ch.  56,  sec.  13,  (O.)  it  is  provided  as  follows : 
''  13.  In  the  event  at  any  time  of  the  interest  upon  the  loan  capital 
remaining  unpaid  and  owing,  whether  the  same  be  held  in  bonds 
or  debenture  stock,  then  at  the  next  general  annual  or  special 
meeting  of  the  company  all  holdere  of  bonds  or  debenture  stock 
shall  have  and  possess  the  same  rights  and  privileges  and  qualifica- 
tions for  directors  and  for  voting  as  are  attached  to  ordinaiy 
shai'eholders ;  Provided  that  the  bonds,  debenture  stock,  and  any 
transfers  thereof  shall  have  been  fii*8t  registered  in  the  same  manner 
as  is  provided  for  the  registration  of  ordinary  shares." 

By  the  44  Vict.  ch.  74,  sec.  14,  (O.)  the  Toronto,  Grey,  & 
Bruce  Ry.  Co.  were  empowered  to  enter  into  any  agreement 
with  any  other  railway  company  or  companies  for  the  leasing 
or  working  of  the  Toronto,  Grey,  &  Bruce  Ky.  on  such  terras 
as  the  directors  of  the  respective  companies  may  a^ee  upon ; 
Provided  that  assent  be  given  thereto  by  at  least  two  thirds  oi  the 
shareholders  present,  or  represented  by  proxy  at  any  meeting  special- 
ly called  for  the  purpose  according  to  the  by-laws  of  the  company." 
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C.  Robinson,  Q.  C,  IX  McCarthy,  Q.  C,  and  E.  Martin,  Q.  C, 
for  Hendrie  and  the  Toronto,  Grey,  &  Bruce  Railway  Co. 
The  qneetion  for  the  Court  is,  whether  the  registered  bondholders 
bad  a  right  to  vote  at  the  meeting  called  for  the  consideration  and 
confirmation  of  the  agreement  in  question.  This  point  is  really 
concluded  by  authority.  The  other  side,  however,  will  probably 
contend  that  only  shareholders  have  this  right.  But  the  Legislature 
could  never  have  intended  to  exclude  bondholders  from  voting,  as 
they  were  practically  the  real  ownera  of  the  road,  and  most  deeply 
concerned  in  any  such  question  as  is  involved  by  this  agreement* 
The  proper  construction  of  the  statute  44  Vict.  cli.  74,  sec.  14, 
requires  that  the  word  "  shareholders"  should  be  read  and  construed 
as  including  all  who  are  entitled  to  vote  as  shareholders ;  and  that 
of  course,  under  31  Vict.  ch.  40,  sec.  21,  (O.)  and  38  Vict.  ch.  56,. 
sec,  13,  (O.)  includes  registered  bondholders  whose  interest  is  in 
arrear.  If  these  votes  which  were  improperly  rejected  had  been 
received,  the  agreement  would  not  have  been  confirmed.  The- 
directors  had  opposed  the  registration  of  the  bonds  in  question^ 
and  the  registration  had  been  enforced  by  mandamus  shortly  before 
the  meeting  called  to  consider  the  agreement,  and  for  the  purpose 
of  enabling  the  bondholders  to  vote  thereat:  Re  Osier  v.  The 
Toronto,  Grey,  &  Bruce  Ry.  Co.,  8  P.  R.  506;  Re  Johnson 
and  Toronto,  Grey,  and  Bruce  Ry.  Co.,  8  P.  R.  535.  Re  Thom- 
son and  The  Victoria  Ry.  Co.,  8  P.  R.  423,  is  a  decision  to  the 
same  effect.  The  right  of  registration  involves  the  right  of  voting, 
and  is  only  required  for  the  purpose  of  enabling  the  bondholders 
to  vote.  The  44  Vict.  ch.  74,  sec.  14,  does  not  limit  the  right  to 
vote  to  shareholders.  It  is  not  now  open  to  the  other  side  to  con- 
tend that  these  bonds  could  not  properly  be  registered ;  they  had 
in  fact  been  registered  before  the  meeting  pursuant  to  the  order 
of  the  Court,  from  which  there  has  been  no  appeal.  But  that 
decision  was  clearly  right.  The  confirmation  oi  the  agreement 
would  seriously  prejudice  the  rights  of  the  bondholders,  and  dimin- 
ish their  security  to  the  extent,  is  is  said,  of  $360,000.  The 
Legislature  could  never  have  intended  to  permit  shareholders  to 
confirm  an  agreement  which  would  have  the  effect  of  practically 
robbing  the  bondholders  of  this  sum.  Private  rights  are  not  con- 
sidered to  be  interfered  with  except  by  express  words  in  an  Act : 
Vernon  v.  Vestry  of  St.  James's,  Westminster,  L.  R.  16  Ch.  D. 
449 ;  Managers  of  Metropolitan  Asylum  District  v.  Hill,  L.  R.  4 
Q.  B.  D.  433,  in  Appeal,  5  App.  Cas.  582 ;  Western  Counties  R. 
W.  Co.  V.  Windsor  and  Annapolis  Ry.  Co.,  7  lb.,  178.  At  all 
events  this  is  not  a  contract  which  the  Court  should  order  to  be 
specifically  performed ;  Re  Mercantile  and  Exchange  Bank,  Ex 
parte  London  Bank  of  Scotland,  L.  R.  12  Eq.  268,  276,  279.  The 
Grand  Trunk  Ry.  Co.  could  not  be  compelled  to  perform 
it:  Wilkinson  v.  Clements,  L.  R.  8  Ch.  96 ;  The  South  Wales  Ry. 
18  A.  &  E.  R.  Cas.— 5. 
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Co.  V.  Wjthes,  1  K  &  J.  186,  S.  C,  5  D,  M.  &  G.  880 ;  Greenliill 
V,  Isle  of  Wight  Ry.  Co.,  19  W.  R.  345 ;  Jones  v.  The  Victoria 
Graving  Dock  Co.  25  W.  R.  348 ;  Fry  on  Specific  Performance, 
2nd  ed.,  sec  81.  Even  if  the  contract  were  binding,  the  injnrj 
which  would  result  to  bondholders  who  are  most  deeply  concerned 
in  the  road  is  a  reason  why  the  Court  should  not  specifically  enforce 
it :  lb.,  sec.  393.  The  plaintiflEs  are  entitled  to  a  rescission  of  the 
contract :  Turner  v,  Harvey,  Jac.  169 ;  Panama  &  Sonth  Pacific 
Telegraph  Co.  v.  India  Rubber,  etc.,  Co.  L.  R.  10  Chy.  615  ; 
Dickson  v.  McMniTay,  28  Gr.  533. 

E.  Blake.  Q.  C,  and  W.  Cassels,  for  the  Grand  Trunk  Ry. 
Co.  So  far  as  the  bill  seeks  a  rescission  of  this  contract,  it 
should  be  dismissed  with  costs.  Even  if  the  contract  has  not  been 
validly  confirmed,  it  is  still  good  as  an  inchoate  arrangement,  and 
is  susceptible  of  confirmation.  Bnt  it  is  submitted  the  agi*eement 
has  been  confirmed.  Re  Osier  v.  The  Toronto,  Grey,  &  Bruce 
Ry.  Co.,  8  P.  R.  506,  does  not  decide  that  registered  bondholders 
may  vote  pn  questions  of  the  kind  in  controvei*sy.  It  decides  that 
a  bondholder  is  entitled  to  have  his  bond  registered  withont  the 
production  of  the  mesne  transfers,  if  any.  This  determines  nothing 
as  to  the  class  of  subjects  upon  which  bondholders  may  vote  whose 
bonds  are  registered.  That  depends  solely  on  the  statutes  which 
confer  the  right  of  voting  on  bondholders  in  addition  to  their 
ordinary  rights  which  they  have  as  holders  of  bonds.  The  31  Vict, 
ch.  40,  sec.  21,  says  that  the  bondholders  may  vote  at  "  the  next 
ensuing  general  annual  meeting."  The  meeting  at  which  this  agree- 
ment was  confinned  was  "  a  special  meeting*'  called  expressly  for  the 
purpose  of  considering  and  confirming  the  agreement ;  this  statute, 
therefore,  does  not  give  the  bondholders  the  right  which  they  claim. 
The  38  Vict.  ch.  56,  sec.  13,  (O.,)  entitles  them  to  vote  at  "  the 
next  general  annual  or  special  meeting.  Bnt  this  does  not  confer 
on  bondholders  the  right  to  vote  at  every  successive  meeting  with- 
ont re-registration  of  their  bonds.  When  that  right  is  intended  to 
be  conferred,  it  is  given  in  express  tenns :  See  43  Vict.  ch.  66,  sec. 
15.  The  intention  of  the  Acts  is  simply  to  give  the  bondholders 
power  to  vote  for  and  to  be  eligible  for  election  as  directors. 

When  conferring  the  power  of  voting  on  bondholders,  the  Legis- 
lature could  have  had  no  intention  of  giving  them  a  right  to  vote 
on  the  question  of  the  confirmation  of  agreements  of  the  kind  in 
question,  because  the  Toronto,  Grey,  &  Bruce  Ry.  Co.  had  then  no 
power  to  enter  into  any  such  arrangements.  It  was  not  until  the 
44  Vict.  ch.  74,  that  the  company  had  that  power,  and  we  find  that 
notwithstanding  the  right  oi  voting  had  been  conferred  on  bond- 
holders by  previous  statutes,  the  latter  Act  nevertheless  expressly 
provides  that  agreements  entered  into  under  its  provisions  are  to  be 
valid  and  binding  if  they  receive  the  assent  of  at  least  two  thirds  of 
tlio  '^  shareholders,"  and  the  concurrence  of  the  bondholders  is  not 


H£N1>BIS  V.  G&AKD  TBUNK  BY.   OF  CANADA.  67 

required.  There  is  nothing  inequitable  in  this  constmctioh  of  the 
statute ;  the  bondholders  are  protected  by  the  power  which  thej 
have  to  elect  directors^  and  by  this  means  their  nominees  would 
have  a  voice  in  condndinff  any  such  aCTeement.  It  would  be  in- 
convenient to  give  every  individual  who  may  have  an  interest  a 
vote  in  executive  matters,  but  the  rights  of  the  individual  are  pro- 
tected by  his  having  a  voice  in  selectmg  those  to  whom  the  execu- 
tive control  of  affairs  is  committed.  In  this  case  it  must  be  pre- 
sumed that  the  directors  of  the  Toronto,  Grey,  &  Bruce  Ry.  Co. 
sufficiently  represented  the  bondholders. .  If  the  bondholders  were 
rightly  excluaed  from  voting,  then  the  agreement  has  been  validly 
confirmed  and  should  be  specifically  enforced  :  Great  Western  Ry. 
Co.  V,  Birmingham  &  Oxford  Junction  Ry.  Co.,  2  Pliil. 
597 ;  Blackett  v.  Bates,  L.  R.  1  Chy.  117 ;  Paxton  v.  Newton,  2 
S.  &  G.  437 ;  Mosely  v.  Virgin,  3  Yes.  184 ;  Mayor  and  Corpo- 
ration of  London  v.  Southgate,  17  W.  R.  197 ;  Storer  v.  Great 
Western  Ry.  Co.,  3  Rail,  and  Canal  Cas.  106. 

C.  Robinson,  Q.C.,  in  reply.  We  do  not  care  for  a  rescission  of 
the  agreement  if  we  get  a  declaration  that  it  has  not  been  confirmed. 
It  ought,  however,  to  be  taken  out  of  the  way,  as  it  has  been  in  fact 
rejected.  Th^  meeting  for  confirmation  was  ''  the  next  special 
meeting"  held  after  the  registration  of  the  bonds,  and  therefore 
the  bondholders  were  within  the  strict  terms  of  the  38th  Vict.  ch. 
56,  sec  13.  If  the  agreement  were  ordered  to  be  specifically  per- 
formed the  bondholders  might,  nevertheless,  immediately  apply  for 
a  receiver,  which  would  in  effect  annul  it,  and  under  such  circum- 
stances specific  performance  should  not  be  ordered.  Fry  on  Spe- 
cific Performance,  2nd  ed.,  sees.  72  and  385. 

Peoudpoot,  J. — As  it  was  admitted  that  if  the  votes  of  the  reg- 
istered bondholders  that  were  rejected  had  been  allowed  to  be 
counted,  the  agreement  of  the  13th  May,  1881,  would  not  have  been 
ratified,  and  the  plaintiffs  in  the  first  suit  and  the  defendants  in  the 
second  suit  would  be  entitled  to  a  decree,  I  shall  first  examine 
whether  these  bondholders  had  the  right  to  vote. 

That  they  had  a  right  to  be  registered,  has  been  determined  by 
Wilson,  C.  J:,  in  Osier  v.  Toronto,  Grey,  &  Bruce  Ry.  Co.,  8  Jr. 
R.  506,  and  re  Johnson  &  Toronto,  Grey,  &  Bruce  Ry.  Co.,  S 
P.  R.  535,  and  these  being  decisions  of  a  court  of  co-ordinate  juris- 
diction, and  of  a  judge  of  such  long  experience,  I  shall  follow  them 
without  discussion.  But  it  was  contended  that  the  right  to  be  re- 
gistered did  not  include  the  power  to  vote  on  such  a  question  as  the 
ratification  of  this  agreement,  but  was  limited  to  votins:  for  direc- 
tors ;  and  that  the  registration  gave  power  to  the  bondholders  to 
be  elected  as  directors. 

The  31  Vict.  ch.  40,  sec.  21,  which  authorized  the  issue  of  bonds 
by  the  Toronto,  Grey,  &  Bruce  Ry.  Co.,  to  the  amount  of  $3,000,000, 
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provided  that  in  the  event  at  any  time  of  the  interest  upon  tlie 
bonds  remaining  unpaid  and  owing,  then  at  the  next  general  annu- 
al meeting  of  the  company  all  holders  of  bonds  shall  nave  and  pos- 
sess the  same  rights  and  privileges,  and  qualifications  for  directoiis 
and  for  voting  as  are  attached  to  shareholders,  provided  that  the 
bonds  and  any  transfers  thereof  shall  have  been  first  registered  in 
the  same  manner  as  is  provided  for  the  registration  of  shares. 

This  section  gives  the  power  of  voting  at  the  next  general  annu- 
al meeting  of  tlie  company.  I  should  suppose  that  was  intended 
to  indicate  the  earliest  period  at  which  the  bondholders  might  vote^ 
but  did  not  intend  to  require  a  new  registration,  so  long  as  the  in- 
terest remained  unpaid.  There  does  not  seem  to  be  anything  to 
limit  the  matters  on  which  they  might  vote  to  the  election  of  direc- 
tors. I  think  it  gave  them  the  power  to  vote  on  any  subjects  that 
properly  came  before  a  general  annual  meeting,  and  upon  which 
shareholders  might  vote. 

The  38  Vict.  ch.  56,  sec.  13,  enacted  that  in  the  event  of  the  in- 
terest remaining  unpaid,  then  at  the  next  ^neral  annual  or  special 
meeting,  the  holders  of  bonds  shall  have  tne  same  rights  and  pri- 
vileges and  qualifications  for  directors,  and  for  voting  as  are  at- 
tached to  ordmary  shareholders. 

This  13th  section  extends  the  occasions  on  which  the  bondholders 
might  TOte  to  special  as  well  as  to  general  annual  meetings,  and  al- 
though directors  might  in  certain  events  be  voted  for  at  special 
meetings,  yet,  as  a  general  rule,  the  matters  to  be  brought  before 
special  meetings  comprise  much  more  than  the  election  oi  directors, 
involving  questions  of  varied  character  arising  upon  emergencies 
occurring  in  the  management  and  working  of  the  road,  and  in  ne- 
gotiations for  matters  supposed  to  be  for  the  benefit  of  the  com- 
f)any,  not  occurring  in  the  ordinary  course  of  business.  There  is  no 
imitation  of  the  matters  upon  wnich  the  bondholders  might  vote, 
but  everything  properly  before  a  special  meeting  would  seem  to  be 
within  their  voting  power,  as  well  as  in  that  of  the  shareholders. 

The  Act  44  Vict.  ch.  74,  sec.  14,  which  gives  the  power  of  enter- 
ing into  agreements  with  other  companies,  provides  that  assent 
thereto  is  to  be  given  by  at  least  two  thirds  of  the  shareholders  pre- 
sent or  represented  by  proxy  at  any  meeting  specially  called  for  the 
purpose ;  but  I  apprehend  that  the  "SYords  shareholders  here  must 
be  interpreted  to  include  all  who  could  vote  as  shareholders  could. 
The  previous  acts  had  given  bondholdei-s  such  power  to  vote  at 
special  meetings  as  was  attached  to  shareholders  upon  all  such  mat- 
ters as  might  be  brought  before  such  meetings,  and  it  could  not  have 
been  intended  to  deprive  them  of  this  power  without  an  express 
prohibition.  The  bondholders  besides  were  assured  that  they  had 
the  right  to  vote,  and  not  only  so,  but  they  were  permitted  to  vote 
if  they  were  original  owners  or  claiming  under  a  registered  title. 
This  was  the  only  objection  (want  of  registration  of  intermediate 


HSKDBIE  V.  OBAKD  TBUNK  BT.  OF  CANADA. 

traoBfers)  made  to  votes  of  bondholders  who  bad  acquired  their 
votes  by  delivery,  and  that  has  been  held  to  be  an  ineffectual  ob- 
jection. 

It  was  said  not  to  be  inequitable  to  confine  the  voting  on  such  a 
matter  strictly  to  shareholders,  as  the  bondholders  had  the  power  to 
elect  directors,  and  that  it  must  be  assumed  that  they  had  exercised 
it,  and  that  it  was  their  nominees  who  made  the  contract  which  was 
to  be  approved  by  the  shareholders.  I  do  not  think  it  appeared 
that  the  bondholders  had  elected  the  directors,  but  if  they  had  they 
bad  a  right  to  assume  that  their  directors  would  be  impartial  and 
see  that  their  interests  were  not  sacrificed  through  any  partisan  de- 
termination of  the  directors.  When  that  was  found  to  exist,  as 
there  is  no  doubt  it  did  exist  in  this  case,  when  the  president  and 
those  acting  with  him  were  determined  at  all  hazards  to  carry  out 
an  arrangement  on  which  they  had  set  their  hearts,  and  without 
regard  to  the  wishes  of  the  bondholders,  who  were  more  interested 
in  the  road  than  the  shareholders,  there  could  be  nothing  more  un- 
just and  inequitable  than  to  prevent  the  expression  of  their  wishes, 
and  deprive  them  of  any  voice  in  the  disposition  of  the  property  : 
Morawetz  on  Corporations,  sec.  243. 

Having  come  to  this  conclusion,  it  is  unnecessary  to  consider  the 
other  questions  that  were  argued. 

I  think  the  plaintiffs  in  the  first  suit  entitled  to  a  declaration 
that  the  agreement  of  13th  May,  1881,  has  not  been  properly  con- 
firmed, with  costs ;  and  that  the  bill  in  the  second  suit  for  specific 
performance  of  that  agreement  be  dismissed,  with  costs. 

The  case  of  Osier  v,  T.,  G.  &B.  R.  R.,  8  Practice  Rep.  (Canada)  506,  was  as 
follows :  A  being  the  holder  of  fourteen  bonds  of  the  railway  company,  issued 
on  May  1»  1876,  payable  on  Jan.  1, 1881,  with  interest  meanwhile  half-yearly 
at  6  per  cent  per  annum,  requested  the  secretary  of  the  company  to  register 
the  bonds  unoer  88  Vic.  ch.  56,  O.  This  the  secretary  refused  to  do  unless 
the  intermediate  transfers  were  produced  and  registered  at  the  same  time. 
Edd,  that  the  secretary  was  bound  to  register  the  bonds  without  the  produc- 
tion or  registration  of  the  transfers.  To  the  same  effect  is  Re  Johnson  &  To- 
ronto, Grey,  &  Bruce  Ry.  Co,,  It.  585. 

The  statute  (38  Vic.  ch.  56,  O)  referred  to  in  the  opinion,  provided  inter 
alia  that  when  interest  is  unpaid  on  bonds  or  debenture  stock,  the  holders  of 
them  shall  possess  the  rights  and  qualifications  of  directors  and  for  voting  as 
attached  to  ordinary  shareholders:  **  Provided  that  the  bonds,  debenture 
stock,  and  any  transfer  thereof  shall  have  been  first  registered  in  the  same 
manner  as  ia  provided  for  the  registration  of  ordinary  shares." 

The  court  was  of  opinion  in  the  above-mentioned  case  that  the  section  here 
quoted  did  not  require  that  any  transfer  of  bonds  should  be  registered ;  that 
the  language  of  the  other  sections  of  the  act  was  against  such  a  requisition ; 
that  the  intent  of  the  act,  which  was  to  make  the  bonds  transferable  by  de- 
livery, would  be  to  some  extent,  if  not  altogether,  frustrated,  simply  because 
transfers  in  writing  are  not  made  of  such  instruments,  and  no  title  could  be 
supported  if  it  had  to  be  traced  by  a  series  of  written  transfers. 

This  short  synopsis  of  the  two  cases  and  the  statute,  which  are  ^ven  such 
prominence  in  the  foregoing  opinion,  is  inserted  for  the  benefit  of  those  of 
our  readers  who  may  not  have  access  to  large  and  complete  law  libraries. 
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Oabs,  Beoeiver, 

Kellt  and  Others. 
(Advance  ccus^   U,  8,  OircuU  Chwi,  B.  D.  of  WUeomin,  1883.) 

The  officers  of  a  railroad  company  making  use  of  their  official  position  as 
such,  induced  various  individuals  to  convey  to  them  certain  tracts  of 
land  near  the  line  of  the  railroad  as  a  donation  to  the  road,  in  order  that 
stations,  workshops,  etc.,  might  be  constructed  thereon.  The  tracts  of  land 
in  question  were  in  excess  of  the  amount  which  the  company  could  properly 
acquire  and  hold,  under  its  charter,  for  corporate  purposes.  A  receiver  of  the 
road  having  been  duly  appointed  filed  a  bill  in  equity  against  the  said  officers 
praying  for  a  conveyance  to  him  of  said  tracts  of  land. 

Bddj  that  the  court  would  not  grant  the  relief  sought  as  far  as  those  tracts 
were  concerned  which  the  company  had  no  right  under  its  charter  to  acquire 
and  hold. 

HiBldy  that  a  special  master  would  be  appointed  to  ascertain  and  report 
what  portion  of  said  tracts  of  land  contiguous  to  the  raibroad  the  company 
could  validly  hold  for  railroad  purposes  and  that  in  respect  to  said  tracts  the 
relief  prayed  would  be  granted. 

The  evidence  showed  that  the  defendant,  Henry  Ketchnm,  was 
at  the  time  the  various  deeds  of  the  property  in  litigation  were  exe- 
cuted, the  President  of  the  railroad  company,  and  the  defendant, 
D.  M.  Kelly,  its  Vice-President  and  General  Manager,  the  pro« 

Serty  was  donated  at  the  time  of  the  construction  of  the  railroad, 
uring  the  vears  1873  and  1874.  This  action  was  brought  by  the 
receiver  a  short  time  after  his  appointment,  some  time  m  18y9,  to 
compel  the  defendants  to  convey  to  him  all  interest  in  the  property 
which  they  then  had,  and  also  account  for  all  moneys  received  from 
the  sale  of  certain  portions  of  the  property  which  had  been  sold 
for  village  purposes. 
E.  0.  &  W .  C.  Lamed  and  Theodore.  G.  Case,  for  complainant. 
E.  H.  Ellis,  Judge  Powers,  Hon.  G.  W.  Gate  and  Fincneslynde 
&  Miller  for  defendants. 

Hablak,  J. — The  chief  object  of  this  action  is  to  have  a  decree 
adjudging  that  the  title  held  by  the  defendants,  £elly,  £etchum 
and  Miles,  to  certain  tracts  of  land  lying  along  and  covering  the 
line  of  the  Green  Bay  &  Minnesota  R.  R.  Co,  be  surrendered 
to  the  company  or  to  the  receiver  of  this  court.  The  lands  are 
all  in  different  tracts.  At  Seymour  there  are  altogether  about 
eighteen  (18)  acres,  the  different  parcels  conveyed  respectively  W 
Henry  Robbins,  Sally  Munger,  S.  W.  Munger  and  Fred.  MuhL 
At  Manawa  station  there  are  one  hundred  (100)  acres,  conveyed  by 
Marquis  Wood.    At  Black  Creek  station,  eight  (8)  acres,  conveyed 
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by  Thomas  Bnrdick  et  al.  At  Merrillan  station,  abont  thirty  (30) 
acres  conveyed  by  B.  H.  Merrill.  At  Blair  station,  forty  (40)  acres 
conveyed  by  £.  Thurston.  At  Whitehall  station,  about  two  hun- 
dred and  fifty  (250)  acres  conveyed  by  D.  W.  Wade.  At  Arcadia 
station  204  acres  conveyed  by  Isaac  Briggs.  The  depot  of  the 
companv  at  each  station  is  within  the  boundary  of  tract,  the  title 
of  wnicn  is  held  by  the  defendants,  or  some  of  them.  The  theory 
of  the  suit  is  that  the  several  tracts  were  in  fact  donations  by  the 
several  grantors  to  the  railroad  company,  with  a  view  as  well  to  aid 
in  the  construction  of  the  road  as  for  the  purpose  of  securing  the 
location  of  the  respective  tracts  and  depots,  whereby  the  grantors 
expected  to  derive  benefit.  That  the  defendants  in  view  of  their 
relations  to  the  railroad  company,  at  the  time  of  the  donations  as 
well  as  at  the  time  the  various  deeds  wei'e  executed,  were  forbidden 
by  the  law  to  take  the  title  to  themselves;  that  taking  the  title  to 
themselves,  under  the  circumstances  discloses  a  fraud,  as  well 
upon  the  company,  as  upon  the  grantors,  and  in  violation  of  the 
intentions  of  the  donors.  There  is  some  conflict  among  the  wit- 
nesses, but  after  a  careful  review  of  all  the  evidence,  I  find  it  im- 
possible to  resist  the  conclusion  that  all  the  transactions  with  the 
grantors,  so  far  at  least  as  the  defendants,  £elly  and  Ketchum  are 
concerned,  were  had  and  concluded  upon  a  basis  of  donations  to  the 
company.  That  impression  thb  proof  reasonably  establishes,  was 
intended  by  Kelly  and  Ketchum  to  be  made  upon  the  grantors. 
That  thej  used  their  relations  to  the  company  and  its  property  to 
induce  the  grantors  to  believe  that  their  donations  were  in  effect  to 
be  and  for  the  benefit  of  the  company.  I  do  not  thii^k  they  should 
be  allowed  to  hold  title  as  a^inst  the  company ;  their  doing  so  is 
forbidden  by  the  plainest  pnnciples  of  public  policy.  The  question 
arose  at  the  threshold  of  this  case  as  to  the  extent  of  relief  to  which 
the  company,  or  its  receiver  is  entitled  here.  As  we  have  seen  the 
claim  of  the  receiver  is  to  obtain  title  to  numerous  tracts  of  land, 
aggregating  nearly  six  hundred  and  fifty  (650)  acres.  The  company 
by  its  charter — section  1 — is  made  capable  of  acquiring  for  its 
legitimate  use,  for  railroad  purposes,  a  fee  simple  in  lands,  tene- 
ments or  easements  in  the  same,  and  of  conveying  such  interest  or 
estate.  By  its  charter — section  10 — it  is  further  authorized  and 
empowered,  through  its  ofiicials,  engineers  and  agents  to  enter  upon 
any  lands  for  the  purposes  of  locating  the  route  of  its  railroad,  and 
the  route  being  located,  it  is  authorized  and  empowered  by  its 
officials,  agents  and  servants  to  enter  upon,  take  possession,  occupy 
and  use  any  land  along  and  including  the  line  of  its  road,  not  ex- 
ceeding one  hundred  (100)  feet  in  widtn.  It  was  further  empowered 
at  any  time,  to  enter  upon,  take  possession,  occupy  and  use  any 
other  lands  beyond  the  limits  of  one  hundred  (100)  feet,  which  shall 
be  necessary  for  its  use  for  the  purposes  of  erecting  depot  buildings, 
stopping  stages,  station  houses,  freight  houses,  warehouses,  engine 
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houses,  and  machine  shops,  or  for  buildings  or  factories  of  any  kind, 
or  grounds  to  be  used  for  such  buildings,  houses  or  factories,  for 
the  operation  of  the  business  of  the  road,  or  for  the  purpose  of 
removing  sucli  substructures  and  things  as  injure,  obstruct  or  inter- 
fere with  the  free  use  of  the  road,  or  for  the  purpose  of  making 
deep  cuts,  or  excavations,  or  for  the  purpose  of  depositing  earth, 
gravel,  stones  or  other  materials  for  embankments,  structures  or 
superstructures,  necessary  to,  or  for  the  construction,  completion, 
alteration,  maintenance,  preservation  and  building  operations  of  said 
road.  The  charter  of  the  company  further  declared  that  all  the 
private  property  which  the  corporation  authorized  by  its  charter  to 
take,  was  declared  to  be  taken  for  public  use.  Confessedly  the 
company  does  not  need,  and  cannot  use  for  railroad  purposes,  but 
a  very  small  part  of  these  lands.  It  clearly  had  no  power  to  con- 
demn land  for  any  purposes  except  those  named  in  its  charter,  that 
is  for  legitimate  use  for  railroad  purposes.  Land  when  condenmed 
for  railroad  purposes,  is  deemed  to  be  taken  for  public  use.  It  may 
well  be  doubted  whether  the  legislature  can  authorize  a  corporation 
to  condemn  land  for  any  other  than  railroad  purposes.  The  com- 
pany unquestionably  had  no  right  to  buy  or  condemn  land  for  mere 
speculative  or  farming  purposes.  The  application,  therefore,  to 
this  court,  is  for  its  aid  in  investing  the  company  with  the  title  to 
land,  which  it  never  could  have  lawfully  condemned,  and  the  title 
to  which,  consistently  with  its  charter,  it  never  could  have  received. 
The  court  will  not  lend  its  aid  to  that  end.  Its  duty  to  refuse  it  is 
none  the  less  imperative  because  some  of  the  defendants  used  their 
oflScials  relations  to  the  company  to  acquire  the  title  for  themselves 
to  these  lands.  Had  the  several  grantors  made  conveyances  direct- 
ly to  the  company,  its  title,  although  it  may  have  been  acquired 
in  violation  of  its  charter,  could  not  perhaps  have  been  questioned 
collaterally,  or  otherwise,  than  by  the  state  in  some  appmpriate 
proceeding  for  that  purpose.  The  difEerence  between  the  supposed 
case,  and  the  one  now  before  us,  shows  the  inapplicability  of  the 
rule  announced  in  Mathews  v.  National  Bank,  and  the  authorities 
therein  cited.  But  while  relief  sought  could  not  be  granted  to  the 
full  extent  asked  by  the  receiver,  he  is  entitled  to  relief  to  the  ex- 
tent of  such  portions,  of  each  tract  contiguous  to  the  depots,  as  may 
be  necessai'y  for  the  company's  use  for  legitimate  railroad  purposes, 
including,  of  course,  right  of  way  and  depot  grounds.  But  the  case 
has  not  been  prepared  with  the  view  to  the  determination  of  such 

Questions ;  it  must,  therefore,  go  to  the  special  master  to  hear  ad- 
itional  proof  and  report  as  to  the  quantity  and  boundary  required 
by  each  station,  right  of  way,  depot  grounds  and  for  other  leffiti- 
mate  railroad  purposes,  as  defined  and  limited  in  the  charter  oi  the 
company.^  Whether  the  defendant  Hiles  was  deterred  by  any  re- 
lation which  he  held  to  the  company,  from  taking  title  for  himself, 
to  any  of  these  lands,  we  have  not  found  it  necessary  to  consider. 
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Upon  the  argnment  in  this  cade  we  understood  his  counsel  to  an- 
nonnce  that  he  had  already  executed  or  would  execute  proper  deeds 
to  cover  right  of  way,  depot  grounds  and  land  for  other  proper  rail- 
road purposes,  covering  land,  the  title  to  which  was  in  whole  or  in 
part  in  him,  reserving  however  any  claim  he  had  for  improvements, 
or  for  money  paid  on  the  original  purchase.  Some  question  arose 
on  the  argnment  as  to  whether  defendants  are  not  entitled  to  be  re- 
imbursed for  sums  paid  by  them,  for  the  portion  of  these  lands,  and 
also  for  compensation  for  improvements  made  by  them,  or  either 
of  them,  on  the  lands,  the  title  to  which  they  may  be  required  to 
surrender  for  depot  grounds,  or  other  railroad  purposes.  The  deter- 
mination of  that  question  is  reserved  until  coming  in  of  the  master's 
report,  when  the  court  will  be  better  advised  than  it  now  is  as  to  the 
facts  connected  with  such  expenditures.  *  As  to  all  tracts  of  land 
described  in  the  bill,  except  such  portions  thereof  as  the  company 
was  entitled  under  its  charter  to  condemn  and  hold  for  legitimate 
railroad  purposes,  the  bill  is  dismissed.  The  necessary  order  of 
reference  will  be  prepared  and  entered. 

Power  of  Railroad  Company  to  acquire  Lands. — A  railroad  compaiiy  may 
acquire  and  hold  all  land  necessary  to  enable  it  to  carry  on  its  business  with 
ease  and  facility. 

DepotSf  Stationsi  and  Station  Grounds. — A.  railroad  company  may  acquire 
and  hold  land  conyenient  and  suitable  for  stations,  station  grounds,  engine 
houses,  warehouses  for  storing  goods  and  the  like.  Giesy  v,  Cincinnati,  W. 
&  Z.  R.  Co.,  4  Ohio  St.  308;  Mansfield  C.  &  L.  M.  R.  Co.  v.  Clark,  23  Mich. 
519;  Rensselaer  &  B.  R.  Co.  v.  Davis,  43  N.  Y.  137;  New  York  &  H.  R.  R. 
Co.  V.  Kip,  46  N.  Y.  546;  8.  C,  67  N.  Y.  227;  In  re  New  York  Central  &  H. 
R  R.  Co.,  77  N.  Y.  248;  Weir  v,  St.  Paul,  8.  &  T.  F.  R.  Co.,  18  Minn.  155; 
Nashville  &  C.  R.  Co.  v.  Cowardin,  11  Humph.  348;  Protzman  o.  Indian- 
apolis &  C.  R  Co.,  9Ind.  467;  Hannibal  &  St.  Joe  R  R.  Co.  v.  Muder,  49 
Mo.  165. 

Repair  Shops. — It  may  also  acquire  land  whereon  to  erect  workshops  for 
the  repair  of  its  rolling  stock.  Virginia  &  T.  R.  Co.  v,  Elliott,  5  Nev.  358 ; 
State  V.  Mansfield,  3  Zab.  610;  Chicago  B.  A  Q.  R.  R  Co;  v.  Wilson,  17  111. 
213;  Low  V.  Galena  &  C.  U.  R  Co.,  18  HI.  324;  Southern  Pacific  R.  R.  Co. 
«.  Raymond,  53  Cal.  223;  Hannibal  &  St.  Joe  R  Co.  «.  Muder,  49  Mo.   165. 

Turnouts  and  Extra  Tracks. — It  may  acquire  the  land  necessary  for  sidings, 
turnouts  or  extra  tracks.  Phila.  W.  B.  R.  R  Co.  v.  Williams,  54  Pa.  St. 
108;  Cleveland  &  P.  R  Co.  v.  Speer,  56  Pa.  St.  326;  In  re  N.  Y.  Central  R 
R  Co.,  67  Barb.  426;  Toledo  <&W.  R  Co.  v.  Daniels,  16  Ohio  St.  390;  Missis- 
sippi R.  R.  Co.  V.  Devaney,  42  Miss.  555. 

Springs, — It  may  acquire  springs  necessary  to  supply  its  tanks.  Stronecker 
V.  Alabama  <&;  C.  R  Co.,  42  Qa.  509. 

Stock  Yards. — It  may  acquire  space  for  stock  yards  to  contain  cattle 
transported  over  or  to  be  transported  over  the  road.  In  re  New  York  Central 
R.  R  Co.,  63  N.  Y.  326. 

Dumping  Grounds. — It  may  acquire  dumping  grounds  for  the  deposit  of 
waste  earth  in  constructing  its  works.  Lodge  v.  Phila.  W.  &  Bait.  R.  R.  Co., 
8  Phila.  845. 

Space  to  Pile  Lumber  and  the  Like. — ^A  railroad  company  may  properly 
take  land  whereon  to  pile  lumber  and  other  like  material  transported. 
Lance's  Appeal,  65  Pa.  St.  16;  Cumberland  Valley  R  R  Oo.  o.  McLenahan, 
59  Pa.  St.  23. 
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Telegraph. — ^A  eompeoy  may  aoqiiire  land  alongsida  of  its  right  of  way 
sufficient  to  enable  it  to  oonstmct  a  line  of  t^egraph.  Telegraph  Co.  e.  Bich, 
19  Kans.  617. 

For  what  Purposes  Company  oannot  acquire  Lands. — On  the  other  hand, 
it  is  clear  that  a  railroad  company  cannot  acquire  land  for  purposes  uncon- 
nected with  its  immediate  wants,  as  for  speculation  or  sale,  to  sid  collateral 
enterprises,  preyent  competition  or  provide  for  prospectiTe  business. 

Car  Shops. — A  company  cannot  therefore  take  and  hold  land  for  car  shops 
wherein  to  manufacture  the  rolling  stock.  New  York  &  E.  H.  R.  R.  Co.  e. 
Kip,  46  N.  Y.  546 ;  Eldridge  e.  Snuth,  84  Yt.  484. 

Dwellings  of  Employees. — Nor  can  it  take  land  whereon  to  erect  dwelling- 
houses  for  its  servants.  Eldridge  e.  Smith,  84  Vt.  484;  Nashville  A  E.  R. 
Co.  e.  Cowardin,  11  Humph.  848;  Rensselaer  &  S.  R.  Co.  9.  Davis,  48  N.  Y. 
187;  State  v,  Mansfield,  8  Zab.  (N.  J.)  510. 

Wharves. — It  cannot  take  land  for  wharves  at  its  terminus.  Iron  R.  Co. 
V.  Ironton,  19  Ohio  St.  299. 

Temporary  Right  of  Way. — ^It  cannot  take  land  during  the  construction  of 
its  main  line  for  a  temporary  right  of  way.  Currier  «.  Marietta  &  C.  R.  Co., 
11  Ohio  St.  228. 

Gravel  Pits.— It  cannot  acquire  a  gravel  bank  wherefrom  to  obtain  gravel 
to  aid  in  construction  of  roaa.  New  York  &  C.  R.  R.  Co.  v,  Gunnison,  1 
HuQ,  496. 

Can  the  Defendants  in  above  Case  Avail  Themselves  of  the  Inability  of  the 
Railroad  Company  to  take  and  hold  the  Land? — ^It  was  contended  very 
ably  by  counsel  for  the  receiver  in  the  principal  case  that  the  defendants 
could  not  allege  as  a  defence  the  incapacity  of  the  company  to  take  and  hold 
the  land  in  question.  '*  We  are,"  he  says,  ^ inclined  to  think  that  where  a 
grantor  makes  a  conveyance  absolute  on  its  face  of  a  piece  of  property  to  an 
individual  and  in  a  proper  proceedinp^  it  is  determined  that  the  individual 
came  into  possession  of  the  property  simply  as  trustee,  that  the  court  cannot 
divide  the  property,  but  having  found  that  the  party  holds  as  trustee,  the 
property  must  go  as  an  entirety  to  the  cestui  que  trust."  An  appeal  has  been 
taken  to  the  Supreme  Court  of  the  United  States,  pending  which,  as  there 
are  no  authorities  expressly  in  point,  we  refhdn  from  any  remarks  on  the 
point. 


PiEBOB  et  al. 

V. 
OOHMONWBALTH  OF  PENNSYLVANIA  eX  TOl.  PlERCB  et  al. 

(AdMTice  Ccudy  Pmna.    Oct.  22, 1883.) 

Corporations  formed  since  the  adoption  of  the  new  Constitution  are  subject 
to  Article  XYI.,  section  4,  relative  to  cumulative  Toting. 

That  article  is  self-operative  and  does  not  require  legislation  to  carry  it 
into  effect. 

Railroad  and  canal  companies  are  private  corporations. 

Per  €k>rdon,  J. :  We  regard  it  as  a  misnomer  to  attach  even  the  name 
**  quasi  public  corporation"  to  a  railroad  company;  for  it  has  none  of  the  fea- 
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tares  of  sDcb  oorpoistioo,  if  we  except  its  qnalifled  right  of  eminent  domain, 
and  this  it  baa  becauae  of  the  right  reaeired  to  the  public  to  use  ita  way  for 
traTel  and  tranaportation. 
A  atockholder  is  not  obliged  to  diacloae  hia  intention  to  cumtdate  his 


Ekbob  to  the  Court  of  Common  Pleas  of  Venango  county. 

The  history  of  the  case  is  so  clearly  given  in  the  charge  of  Taylor, 
P.  J.,  that  it  is  here  quoted  : 

^'  The  Sharpsville  Bailroad  Company  was  organized  as  a  corpora- 
tion during  the  year  1876,  and  under  the  evidence  as  developed  here 
it  had  been  doing  the  business  for  some  time  prior  to  the  8th  day  of 
January,  1883.  Prior  to  that  date  notices  had  been  given  that  an 
election  would  be  held  on  the  8th  day  of  January,  1883,  at  the 
proper  place.  It  is  conceded  by  all  parties  that  that  election  was 
regularly  called  and  regularly  conducted.  The  stockholders  there, 
it  seems,  were  divided  into  two  parties,  of  which  one  was  known 
as  the  Scott  party,  and  the  other  was  known  as  the  Pierce  party, 
or  the  respondents  and  the  relators  in  this  issue.  You  will  have 
Uttle  difficulty  in  arriving  at  the  conclusion  that  each  party  was 
anxious  to  elect  its  own  officers,  and  thus  obtain  control  oi  the  road. 
After  the  close  of  the  election  a  certificate  regular  in  form  was 
issued  by  the  judges  of  the  election  to  the  respondents  here,  called 
the  '  Scott  Party,'^ setting  forth  that  they  had  received  the  highest 
number  of  votes,  and  that  the  parties  they  had  voted  for  were  duly 
elected  to  their  offices.  This  certificate  of  a  regularly  organized 
board  of  judges  was  prima  facie  evidence  that  the  persons  named 
therein  had  been  duly  elected  to  the  offices  as  set  forth  in  that 
certificate.  This  certificate  was  only  prima  facie — it  was  not  con- 
clusive evidence.  And  the  issue  we  are  trying  to-day  is  whether 
that  certificate  contained  the  truth  or  not.  At  that  election  it  seems 
that  the  whole  number  of  shares  in  the  hands  of  the  stockholders 
was  seven  thousand.  All  of  them  were  not,  however,  voted  upon. 
Only  six  thousand  four  hundred  and  thirty-three  (6433)  shares 
were  voted  upon.  The  respondents  here  received  three  thousand 
three  hundred  and  ninety-«ix  shares  of  stock ;  that  is,  they  voted 

rn  that  number  of  shares  of  stock,  while  the  relators,  the  plaint- 
here,  voted  upon  three  thousand  and  thirty-seven  shares  of 
stock.  So  the  number  of  shares  of  stock  voted  upon  by  the  respond- 
ents was  considerably  greater  than  the  number  of  shares  of  stock 
voted  upon  by  the  relators.  The  relators  came  to  the  election,  cast 
their  ballots — ^not  concealed,  as  we  understand  it,  but  folded  up — 
with  the  number  of  shares  indorsed  on  the  back,  and  the  man's 
name  claiming  the  right  to  vote  upon  that  number  of  shares  of 
stock.  The  relators  claim  the  right  to  vote  cumulatively  under 
the  provisions  of  the  Constitution  of  1874,  saying  their  company 
was  organized  in  1876,  and,  therefore,  the  provisions  of  the  Con- 
stitndoD  of  1874  were  applicable  to  govern  it.    And  under  this 
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provision  of  the  Constitution  the  relators  claim  they  had  the  right 
to  cumuLite  their  votes. 

^^  There  is  no  controversy  bat  that  the  respondents  voted  open 
ballots.  If  the  evidence  is  believed,  it  was  discovered  after  the 
votes  were  polled  for  the  first  time  that  the  relators  had  with 
unanimity  voted  a  cumulative  ballot — that  is,  they  voted  for  four 
persons  only,  thns  cumulating  their  votes  upon  four  persons.  Now, 
the  whole  number  of  votes  for  the  plaintiffs  as  cumulated  amounted 
to  four  thousand  five  hundred  andf  fifty-seven  (4557),  that,  deduct- 
ing two  hundred  shares,  which  were  hypothecated,  and  which  the 
respondents  allege  the  relators  were  not  le^lly  entitled  to  vote 
upon,  deducting  these  two  hundred  shares  which  had  been  hypothe- 
cated, and  there  still  would  be  a  majority,  if  you  believe  the  evidence, 
in  favor  of  the  Pierces,  as  follows :  Wallace  Pierce,  4257 ;  Frank 
Pierce,  4256;  James  B.  Pierce,  4255;  and  James  L.  Deeter, 
4252.  That  is  the  amount  of  the  cumulated  vote  upon  these  four 
candidates  for  the  office  of  director. 

"  We  instruct  you,  in  our  opinion,  that  either  party  at  this 
election,  or  any  one  of  either  party,  had  the  right  to  cumulative 
voting;  that  is,  any  one  or  more  could  cumulate  his  vote  upon 
one  or  as  many  candidates  as  he  or  they  saw  fit.  The  ballot  was 
in  proper  form,  and  we  can  see  no  impropriety  in  it.  The  only 
matter  under  the  law,  or  which  seems  to  have  been  required  by  the 
law,  was  that  there  should  be  upon  the  back  of  the  ballot  the  name 
of  the  party  voting,  and  the  number  of  shares  he  claimed  to  have 
the  rignt  to  vote  upon.  Under  this  Constitution  we  say  to  you, 
these  relators  had  the  right  to  cumulate  their  votes  upon  one  or 
more  of  the  candidates  as  they  saw  fit.  We  cannot  legislate — ^we 
can  only  execute  the  laws  as  we  understand  them. 

"  There  is  no  general  rule  of  law*  but  will  work  hardships  in 
particular  cases ;  but  the  remedy  is  with  the  Legislature  or  Consti- 
tutional Convention,  not  with  us.  If  there  be  an  evil  whereby 
a  minority  has  acquired  control  of  this  railroad,  the  remedy  is  not 
with  us.     We  simply  execute  the  law  as  we  find  it. 

"Now,  gentlemen,  as  to  whether  there  was  any  fraud  in  the 
conducting  of  that  election.  As  has  been  well  remarked  by  counsel, 
fraud  vitiates  everything,  renders  null  and  void  all  acts,  and  a  court 
of  justice  is  the  last  place  on  earth  where  it  ought  to  find  shelter. 
But  fraud  is  never  presumed — it  must  be  proven.  It  is  proven 
in  the  same  manner  as  any  other  fact  is  proven ;  that  is,  the  jury- 
must  be  satisfied  from  the  weight  of  evidence  that  there  was  a  fraud 
perpetrated.  The  counsel,  it  seems,  have  deemed  this  question  of 
so  little  importance  upon  either  side,  that  they  have  not  addressed 
you  upon  it.  We  say  to  you  that,  in  our  opinion,  mere  secrecy  in 
the  conduct  of  these  gentlemen  upon  either  side  by  withholding 
from  the  other  party  whom  they  intended  to  vote  for,  or  that  they 
intended  to  cumulate  their  votes,  does  not  amount  to  fraud."   . 
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There  was  a  verdict  for  relators  and  judgment  thereon  in  their 
favor,  and  that  the  respondents  be  ousted.  The  respondents  took 
this  writ,  assigning  for  error : 

1.  Not  answering  in  the-  negative  the  relators'  first  point,  which 
is  as  follows :  ^'  Under  the  pleadings  and  evidence  in  this  case  the 
verdict  of  the  jury  must  be  for  the  relators." 

2.  Not  answering  in  the  negative  the  second  point  of  relatore, 
which  is  as  follows :  '*  Under  section  4,  Article  XVI.  of  the  Con- 
stitution of  the  Commonwealth  of  Pennsylvania,  stockholders  of 
the  Sharpsville  Railroad  Company,  qualified  to  vote  at  the  stock- 
holders' meeting,  held  on  the  8th  day  of  January,  1883,  for  the 
election  of  directors  of  said  company  were  authorized  to  cast  their 
whole  number  of  votes  for  one  candidate  or  distribute  them  among 
two  or  more  candidate,  as  they  might  prefer." 

3.  Not  answering  the  relators'  third  point  in  the  negative,  which  is 
as  follows :  ^'  If  the  jury  believe  that  the  relators  and  the  stockholders 
of  the  Sharpsville  Railroad  Company  voted  3037  shares  of  stock 
of  said  company  at  the  stockholders*  meeting,  held  the  8th  day  of 
January,  1883,  and  on  the  face  of  their  ballots  distributed  said  votes 
among  four  candidates  for  the  office  of  directors  instead  of  amongst 
six^  and  such  distribution  was  so  plainly  marked  on  the  face  of  the 
ballots  as  to  indicate  to  the  judges  of  the  election  the  intention  of 
the  stockholders  so  voting  to  avail  themselves  of  the  right  of  cumu- 
lative voting,  then  the  relators  received  and  the  judges  should  have 
so  declared  the  number  of  votes  marked  on  the  face  of  said  ballots 
as  distributed  by  said  stockholders  as  follows,  to  wit:  Wallace 
Pierce  should  have  been  declared  to  have  received  4557  votes ; 
Frank  Pierce  should  have  been  declared  to  have  received  4556 
votes ;  James  B.  Pierce  should  have  been  declared  to  have  received 
4555  votes,  and  James  L.  Deeter  should  have  been  declared  to 
have  received  4552  votes,  and  it  was  the  duty  of  said  judges  to 
declare  the  said  four  persons  named,  they  being  duly  qualified  to 
act  as  directors,  and  having  received  a  majority  of  votes  cast,  elected 
directors  of  said  company  for  the  ensuing  year." 

4.  Not  answering  the  first  pointof  respondents  in  the  affirmative, 
which  is  as  follows :  "  The  stockholders  of  railroad  companies  con- 
structed for  general  public  use  have  no  legal  right  to  cumulate  their 
votes  at  any  corporate  election  held  by  said  stockholders,  and  if 
such  corporations  are  included  in  the  provisions  of  section  4, 
Article  iVI.  of  the  Constitution  of  Pennsylvania,  the  Legislature 
has  not  passed  any  law  for  carrying  into  effect  the  provisions  of 
said  article,  so  far  as  relates  to  such  corporations." 

5.  Not  answering  the  second  point  of  the  respondents  in  the 
affirmative,  which  is  as  follows :  "  That  in  order  to  avail  themselves 
of  the  right  of  cumulative  voting,  the  stockholders  desiring  to  do 
so  must  claim  the  right  openly,  and  if  the  plaintiffs  in  this  case, 
and  those  acting  witn  them,  concealed  from  the  defendants  and 
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those  acting  with  them,  their  intention  to  cumulate  their  rotes  on 
lesB  than  the  whole  number  of  directors  to  be  elected,  and  thereby 
misled  the  said  defendants  and  those  acting  with  them,  as  to  their 
intention  so  to  do,  it  was  such  a  perversion  of  the  intention  of  sec- 
tion 4,  Article  XYI.  aforesaid,  and  such  a  fraud  upon  the  defendants 
and  those  acting  with  them,  as  to  forbid  the  votes  of  the  plaintifib 
and  those  acting  with  them  to  be  counted  cumulatively,  and  the 
verdict  should  be  for  the  defendants." 

6.  In  charging  as  follows  in  the  general  charge,  to  wit :  "  It  is 
conceded  by  all  parties  that  the  election  was  regularly  called  and 
regularly  conducted,"  no  such  concession  having  been  made  by  the 
respondents,  the  only  concession  on  that  subject  being  as  follows : 
''  It  is  conceded  that  the  election  held  on  the  8th  of  January  last, 
for  the  election  of  ofScers,  was  regularly,  properly  called  and  at  the 
proper  time." 

7.  In  admitting  papers  marked  A  and  B,  as  identified  by  A.  H. 
Henlein,  a  witness,  tne  said  exhibits  having  no  relevancy  to  the 
issue  on  trial. 

8.  In  charging,  '^  that  mere  secrecy  in  the  conduct  of  these  gen- 
tlemen upon  either  side  by  withholding  from  the  other  party  for 
whom  they  intended  to  vote,  or  that  they  intended  to  cumulate 
their  votes,  does  not  amount  to  fraud." 

Hon.  John  P.  Vincent  (with  him  J.  Ross  Thompson,  Esq.,  and 
Messrs.  Miller  &  Gordon)  for  plaintiff  in  error. 

J.  H.  McOreery,  Esq.  (with  nim  James  A.  Stranahan,  S.  Griffith 
and  J.  "W.  Osbom,  Esqs.)  for  defendants  in  error. 

GoEDON,  J. — About  the  correctness  of  the  ruling  of  the  learned 
judge  of  the  court  below,  in  this  case,  we  have  no  doubt.  It  seems 
to  have  been  admitted,  in  the  outstart  of  this  trial,  that  the  election 
of  the  8th  of  January,  1883,  was  properly  called,  was  held  at  the 

5 roper  time,  and  was  conducted  in  an  orderly  and  regular  manner, 
for  is  there  any  doubt  but  that  the  relators  received  the  highest 
number  of  votes  cast  for  directors  at  that  election.  It  is  said,  now- 
ever,  that  this  result  was  brought  about  by  the  cumulation  of  the 
votes  of  the  relators  upon  four  out  of  the  six  candidates  proposed 
for  election.  But  this  they  certainly  had  a  right  to  do,  or  we  fail 
correctly  to  read  the  Constitution  of  1874.  "In  all  elections  for 
directors  or  managers  of  a  corporation,  each  member  or  shareholder 
may  cast  the  whole  number  of  his  votes  for  one  candidate,  or  dis- 
tribute them  upon  two  or  more  candidates,  as  he  may  prefer. "  Art. 
XVI.,  sec.  4.  This  section  to  us  seems  very  plain  and  unambiguous. 
If  there  are  six  directors  to  be  elected,  the  single  shareholder  has 
six  votes,  and,  contrary  to  the  old  rule,  he  may  cast  those  six  votes 
for  a  single  one  of  the  candidates,  or  he  may  distribute  them  to  two 
or  more  of  such  candidates  as  he  may  think  proper.  He  may  cast 
two  ballots  for  each  of  three  of  the  proposed  airectors ;  three  for 
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two,  or  two  for  one,  and  one  each  for  fonr  others,  or,  finally,  he 
maj  cast  one  vote  for  each  of  the  six  candidates.  Kow,  as  this 
SharpgyiUe  B.  B.  Co.  was  incorporated  since  the  adoption  of  the 
new  Constitution,  it  is  neceesariij  subjected  thereto,  and  mast  be 
governed  by  its  provisions.  Bnt  the  provision  above  cited  vested 
in  the  relators,  as  stockholders,  the  absolute  right  to  vote  as  they 
did,  and  if,  as  a  consequence  of  the  exercise  of  such  right,  their 
candidates  had  the  highest  number  of  votes  cast  at  that  election, 
they  are  the  rightful  directors  of  the  corporation.  But,  it  is  said, 
thia  provision  is  but  directory,  and  it  cannot  go  into  effect  without 
some  legislative  action  directing  the  manner  of  its  exercise.  To 
this  proposition  we  cannot  assent.  There  is  no  alteration  required 
in  the  mode  of  conducting  corporate  elections ;  each  company  con- 
tinues to  use  that  method  prescribed  by  its  charter,  and  the  con- 
stitutional right  is  one  that  belongs  solely  and  exclusively  to  the 
individual  shareholder.  He  may  exercise  it  or  not  as  to  him  may 
seem  proper,  but  whether  he  does  so  exercise  such  right  or  not,  the 
ordinary  manner  of  conducting  the  corporate  election  is  in  no  wise 
interfered  with.  Legislative  action  is,  therefore,  uncalled  for ;  it 
would  be  useless  to  alter  the  present  mode  of  election,  and  with  the 
right  itself  the  General  Assembly  cannot  meddle.  Again,  it  is 
urged,  that  from  the  heading  of  this  section,  it  is  obviously  intended 
to  apply  only  to  private  corporations,  and  as  a  railroad  company  is 
not  a  private  but  a  public  corporation,  therefore,  it  applies  not  to 
the  case  in  hand.  To  the  first  part  of  this  proposition  we  assent, 
but  dissent  as  to  the  second  part.  Bailroad  and  canal  companies 
are  private  corporations.  Tms  we  have  decided  in  point  twice 
withm  the  last  two  years;  once  in  the  case  of  Timlow  v.  The 
Philadelphia  and  Beading  B.  B.  Co.,  3  Out.  284,  and  again  in  the 
ease  of  The  Pittsburgh  and  Lake  Erie  B.  B.  Co.  v.  Brace,  10 
Am.  &  Eng.  B.  B.  Cas.  1.  If,  however,  these  are  not  enough  for 
the  establishment  of  the  point  in  issue,  we  may  cite  Pierce  on 
Bailroads,  p.  1;  Morawitz  on  Private  Corporations,  Sec.  2,  and 
Bedfield  on  the  Law  of  Bailways,  Vol.  L,  pp.  62-3.  The  last- 
named  author  cites  many  books  for  the  position  assumed,  which 
any  one  curious  about  such  matters  may  consult  for  himself.  So 
in  the  case  of  The  Trustees  of  the  Presbyterian  Society  v.  The 
Auburn  and  Bochester  B.  B.  Co.,  3  Hill,  567,  it  is  said,  "  that  a 
railroad  company  is  not  public,  nor  does  it  stand  in  the  place  of 
the  public ;  it  is  but  a  private  corporation  over  whose  rails  the  public 
may  travel  if  they  choose  to  riae  in  its  cars."  Indeed  we  regard 
it  as  a  misnomer  to  attach  even  the  name  '^  quasi  public  corpora- 
tion" to  a  railroad  company,  for  it  has  none  of  the  features  of  such 
corporations,  if  we  except  its  qualified  right  of  eminent  domain, 
md  this  it  has  because  of  the  right  reserved  to  the  public  to  use  its 
way  for  travel  and  transport-ation.  Its  officers  are  not  public  offi- 
cers, and  its  business  transactions  are  as  private  as  those  of  a  bank- 
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ing-house.  Its  road  may  be  called  a  (juasi  public  highway,  but  the 
company  itself  is  a  private  eorporation  and  nothing  more.  We 
have,  therefore,  no  hesitation  in  saying  that  it  is  enibraced  by  the 
provisions  of  the  4th  section  of  Article  XYI.  of  the  Oonstitntion. 

Finally,  we  have  the  allegation  of  fraud,  in  this,  that  the  relators 
did  not  ^ve  the  respondents  notice  in  advance,  that  they  were  going 
to  cumulate  their  votes  on  four  candidates,  but  as  this  was  simply 
the  exercise  of  a  constitutional  right,  of  which  the  respondents 
were  presumed  to  be  as  well  informed  as  the  relators,  and  as  the 
Constitution  placed  its  exercise  entirely  within  the  volition  of  the 
individual  stockholder,  we  do  not  see  who  has  the  ri^ht  to  restrain 
that  volition  by  the  imposition  of  any  condition  wiatever,  or  to 
compel  the  voter  to  say  in  advance  whether  he  will  or  will  not  use 
that  privilege.  Up  to  the  very  moment  of  voting  he  had  the  posi- 
tive right  to  exercise  his  own  will  in  this  matter,  and  to  us  that 
sounds  like  a  strange  allegation  which  char^  the  plaintiffs  with 
fraud  upon  the  ^ound  simply  that  they  did  that  only  which  the 
supreme  law  of  tne  State  authorized  them  to  do ;  that  is,  quietly 
and  according  to  their  own  wiU,  distribute  their  votes  upon  four 
candidates  instead  of  six.  With  the  learned  judge  of  tne  court 
below,  we  must  agree,  that  in  this  there  has  men  no  wrong  com- 
mitted upon  the  respondents. 

Judgment  affirm^. 

Railroad  companies  are  in  the  eyes  of  the  law  private  corporations.  Tins- 
man  V.  Belvidere  &  Delaware  R  R.  Co.,  2  Dutch,  148;  Bundle  v.  Delaware 
&  Raritan  Canal  Co.,  1  Wall.  Jr.  275 ;  Trustees  v.  Auburn  &  Rochester  R. 
R  Co.,  .8  Hill,  567 ;  Timlow  v.  Phila.  &  Reading  R  R  Co.,  00  Pa.  St.  284. 


CuKBT 

V, 
BoABD  OT  SUPEBVISOBS  OF  DeOATUB  Co.  Ot  al. 

(Advance  Caee,  Iowa.    April  20,  1888.) 

Persons  dealing  with  a  railway  company  may  reasonably  suppose  that  the 
president  of  the  company  has  authority  to  make  representations  as  to  the 
location  of  the  line,  and  if,  by  representations  as  to  where  such  line  will  be 
located,  he  procures  subscriptions  or  the  vote  of  a  tax,  and  such  line  is  not 
so  located,  although  such  representations  were  not  intentionally  false  on  his 
part,  the  company  are  bound  thereby,  and  the  collection  of  such  subscriptions 
or  taxes  may  be  enjoined. 

The  rule  which  grants  relief  only  upon  a  representation  which  is  known  to 
be  false,  is  applicable  only  in  actions  at  law.  It  has  no  place  in  cases 
cognizable  in  equity. 

As,  before  defendant  had  graded  its  road,  notice  was  given  that  the  tax 
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wottld  be  contested  on  the  ground  of  fraud  and  false  representations,  the 
defense  of  laches  cannot  be  sustained. 

Appeal  from  Deoatnr  District  Court. 

The  plaintiff,  a  i*e8ident  and  tax-payer  of  Franklin  township,  in 
Decatur  coanty,  Iowa,  for  himseli  and  other  tax-payers  of  said 
township,  brings  this  action  to  enioin  the  collection  of  a  5  per  cent 
tax  voted  in  said  township  on  the  thirteenth  daj  of  September^ 
1879,  to  aid  in  the  construction  of  the  Missouri,  Iowa  &  Nebmska 
Railroad.  The  case  was  tried  in  August,  1881,  and  a  decree  was 
entered  enjoining  the  collection  of  said  taxes  as  prayed  for  in  the 
petition.  The  railway  company  appeals.  The  facts  appear  in  the 
opinion. 

A.  J.  Baker  and  Harvey  &  Young,  for  appellant. 

Stewart  Bros,  and  Bullock  &  Huffman,  for  appellee. 

Day,  C.  J. — The  evidence  is  quite  voluminous  and  is  very  con- 
flicting. We  cannot  undertake  to  do  moi*e  than  to  set  forth  the 
facts  which  seem  to  us  to  be  established  by  the  preponderance  of 
the  testimony.  Prior  to  the  vear  1879,  the  Missouri,  Iowa  & 
Nebraska  "Railway  Company  had^  constructed  and  had  in  operation  a 
line  of  railroad  from  KeokuK  to  Corydon,  the  purpose  of  the  company 
being  to  construct  its  road  westward  to  some  point  on  the  Missouri 
River.  In  1879  the  company  determined  to  commence  the  extension 
of  its  road  westward  from  Corydon  30  miles,  and  in  pursuance  of 
this  purpose  caused  two  routes  to  be  surveyed.  One  of  these  lines 
ran  through  Benton  and  Clay  townships  in  Wayne  county,  and 
High  Point,  Woodland,  Center,  Decatur,  Grand  River,  and  Rich- 
land townships,  in  Decatur  county.  The  other  line  ran  through 
Benton  and  jRichmond  townships,  in  Wayne  county,  and  Garden 
Grove,  Franklin,  Long  Creek,  and  Richland  townships,  in  Decatur 
county.  One  of  these  routes  became  known  as  the  Leon  route,  and 
the  other  as  the  Garden  Grove  route.  The  object  of  the  company 
was  to  procure  local  aid  on  one  of  these  routes  by  the  voting  of 
taxes  and  by  private  subscription  suflScient  to  grade,  bridge,  and  tie 
the  road. 

The  survey  on  the  Garden  Grove  route  passed  through  section 
16,  in  Franklin  township,  within  one  half  mile  of  the  center  of  the 
township.  On  the  eighth  day  of  September,  five  days  before  the 
election  was  held  in  Franklin  township,  Gen.  F.  M.  Drake,  the 
president  of  the  Missouri,  Iowa  &  Nebraska  Railroad  Company, 
made  a  speech  in  the  interest  of  the  tax  at  Prairieville,  in  Long 
Creek  township,  at  which  many  of  the  voters  of  both  Long  Creek 
and  Franklin  townships  were  present.  In  this  speech  he  said  in 
substance  that  if  the  road  was  constructed  through  those  townships, 
the  surveying  was  all  done  except  straightening  up  the  line  a  little, 
and  that  the  road  would  not  be  varied  from  the  line  already  surveyed 
more  than  100  feet.  He  also  said  that  he  had  no  authority  to  locate 
18  A.  &  E.  R  Gas.- 
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the  line ;  that  this  woald  be  done  by  the  board  of  directors,  when 
the  various  results  were  reported  to  them;  but  from  the  whole 
testimony  we  think  that  what  he  said  was  likely  to  be  understood, 
and  was  understood,  by  his  hearers  as  a  statement  that  he  had  no 
authority  to  decide  between  the  Garden  Grove  and  Leon  routes. 
The  election  in  Franklin  township  was  held  on  the  thirteenth  day 
of  September,  1879,  at  which  68  votes  were  cast  ^'for  taxation,"  and 
•55  votes  were  cast  "  against  taxation." 

Soon  after  the  tax  was  voted  a  surveying  party  was  sent  out, 
which  surveved  a  new  route,  called  the  Humeston  route.  The 
survey  on  this  line  merely  passes  through  the  northern  side  of 
Franklin  township.  On  the  twelfth  day  of  March,  1880,  a  resolu- 
tion was  passed  by  the  board  of  directors  of  the  Missouri,  Iowa  & 
Nebraska  Eailroad  Company  as  follows :  ''  That  the  board  of  direc- 
tors recommend  that  the  road  from  Corydon  west,  30  miles,  be 
located  either  by  Garden  Grove  or  Humeston,  or  by  what  is  called 
the  '  north  line,^  and  express  their  preference  in  favor  of  the  latter, 
and  that  the  president  and  chief  engineer  be  authorized  to  determine 
the  final  location  of  the  road  between  Garden  Grove  and  the  north 
line."  Pursuant  to  this  resolution,  the  road  was  located  and  con- 
structed upon  the  Humeston  route.  The  d^pot  for  Franklin 
township  is  within  100  feet  of  the  north  line  of  tne  township,  nine 
miles  from  some  of  the  tax-payers  of  the  township,  and  but  little 
nearer  to  otliers  than  a  depot  before  existing  on  the  Chicago,  Bur- 
lington &  Qnincy  Kailroad.  The  evidence  shows  that  voters,  more 
than  enough  to  have  changed  the  result,  were  induced  to  vote  for 
the  tax  by  the  representation  of  Drake  that  the  road  would  be  con- 
structed, if  at  all,  through  the  township  on  the  line  of  the  then- 
existing  survey,  and  that  they  would  have  voted  against  the  tax  if 
they  h^  known  that  the  road  would  have  been  constructed  on  its 
present  line. 

We  do  not  find  from  the  evidence  that  Mr.  Drake  made  a  repre- 
sentation in  his  speech  which  he  knew  to  be  false,  for  the  purpose 
of  influencing  voters  to  authorize  the  tax.  Upon  the  contrary,  we 
are  inclined  to  believe  from  the  testimony  that  he  thought  the  road, 
if  it  should  be  constructed  through  Franklin  township  at  all,  would 
be  built  substantially  upon  the  line  then  surveyed.  But  the  rule 
which  grants  relief  only  upon  a  representation  which  is  known  to 
be  false,  is  applicable  only  in  actions  at  law.  It  has  no  place  in 
cases  cognizable  in  equity.  "  Whether  the  party  thus  misrepre- 
senting a  material  fact  knew  it  to  be  false,  or  made  the  assertion 
without  knowing  whether  it  were  true  or  false,  is  wholly  immaterial, 
for  the  affirmation  of  what  one  does  not  know  or  believe  to  be  true 
is  equally,  in  morals  and  law,  as  unjustifiable  as  the  affirmation  of 
what  is  Known  to  be  positively  false ;  and  even  if  the  party  inno- 
cently misrepresents  a  material  fact,  it  is  equally  conclusiye,  for  it 
operates  as  a  surprise  and  imposition  upon  the  other  party."    1  Story 
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Eq.  Jur.  §  193.     See  alao,  Wilcox  v.  Iowa  Wesleyan  University, 
32  Iowa,  367,  (374.) 

The  proposition  to  vote  a  tax  in  aid  of  a  railroad  partakes  more 
of  the  nature  of  a  contract,  conferring  reciprocal  rights  upon  the 
respective  parties,  than  of  a  mere  ordinary  election,  and  hence,  if 
the  electors  have,  through  fraudulent  representations,  been  induced 
to  impose  upon  themselves  a  tax,  a  court  of  equity  will  grant  them 
relief.     Upon  this  branch  of  the  case  we  adopt  the  reasoning  and 
conclusion  of  Beck,  C.  J.,  in  th^  case  of  Smith  v.  Moles,  38  Iowa, 
25.     It  is  insisted  that  Mr.  Drake,  as  president  of  the  company,  had 
no  implied  power  derived  from  his  office  to  act  as  agent  of  the 
corporation,  but  that,  like  other  agents,  he  must  derive  his  author- 
ity from  the  board  of  directors.    This  may  be  conceded  when  the 
president  of  a  corporation  undertakes  to  bind  the  company  by  his 
contracts.     But  persons  dealing  with  a  railway  company  may  reason- 
ably presume  that  the  president  of  the  company  nas  authority  to 
maKO  representations  as  to  the  location  of  the  line,  and  if  by  repre- 
sentations of  that  character  he  procures  subscriptions  or  the  Yote  of 
a  tax,  the  company  cannot  accept  the  aid  and  repudiate  the  repre- 
sentations.    See  Custar  v.  Titusville  Gas  Co.,  63  Pa.  St.  386 ;  1 
Story  Eq.  Jur.  193a,  and  cases  cited.     It  is  further  insisted  that  the  * 
plaintifi  is  estopped  from  asserting  the  invalidity  of  the  tax  on  tlie 
ground  of  his  laches.     The  plaintiff  brings  the  action  not  only  in 
behalf  of  himself,  but  in  behalf  of  other  tax-payers  of  the  township 
too  namerous  to  mention.    It  appeal's  from  the  evidence  that  before 
the  defendent  had  done  any  grading  in  Franklin  township  notice 
was  given  F.  M.  Drake,  president  of  the  defendant  railway  com- 
pany, that  the  tax-payers  of  Franklin  township  would  contest  the 
tax  voted  by  them  on  the  ground  of  fraud  and  lalse  representations. 
The  defendant  cannot  claim  that  no  objection  to  the  tax  was  made 
until  the  benefits  of  the  road  were  secured.     We  do  not  think  the 
plaintiff  is  estopped  from  insisting  upon  the  objection  now  urged. 

The  judgment  is  affirmed. 

See  Lawrence  v.  Smith,  9  Am.  &  Eng.  R.  R.  Cas.  604  and  note ;  St.  Louis 
etc.,  R  R.  Co.  «.  Mathers,  Id.  600;  Stowell  v.  Stowell,  Id.  598;  Georgia  8. 
R  R.  Co.  «.  Reeves,  11  Id.  333;  G.  H.  &  S.  A.  R  R.  Co.  v.  Pfeuffer,  et  al., 
11  Am.  &  Eng.  R.  R  Cas.  878. 
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DuKOOHB  et  al. 

V. 

Nbw  Yobk,  H0U8ATONIC  AND  Northern  R.  R.  Co. 

(88  JIT.  Y.BeporU,  1.) 

R.,  who  at  the  time  was  president,  but  not  a  stockholder  of  defendant, 
the  N.  Y.y  H.  &  N.  R.  R.  Co.,  made  to  it  in  good  futh,  for  the  purpose  of 
constructing  its  road,  loans  and  advances  to  the  amount  of  $81,000.  At  a 
meeting  of  the  executive  committee  of  its  board  of  directors,  consisting  of 
himself  and  two  others,  who  were  guarantors  of  a  note  for  a  portion  of  his 
claim,  a  resolution  was  passed,  directing  the  treasurer  to  deliver  to  him,  for 
the  company,  810  of  its  oonds,  each  for  $1000,  as  security.  This  disposition 
of  said  bonds,  was  subsequently  sanctioned  by  the  board.  In  an  action  to 
foreclose  a  mortgage  given  to  secure  the  bonds  of  the  corporation,  hdd,  that 
R.  had  the  right  to  secure  himself  for  the  advances  made,  and  in  the  absence 
of  proof  of  fraud,  or  of  an  improper  and  undue  advantage  taken,  or  of  in- 
solvency of  the  company  at  the  time  he  was  entitled  to  take  the  bonds,  to 
prove  them  for  their  full  amount,  and  to  share  in  the  distribution  up  to  the 
amount  of  his  claim ;  that  the  fact  that  the  two  other  members  of  the  com- 
mittee were,  as  individuals,  guarantors  did  not  prevent  them  from  placing 
the  matter  in  such  a  position  that  the  company  should  pay  its  indebtedness. 

R.  afterwards,  and  after  he  had  ceased  to  be  an  officer  of  the  company,  in 
pursuance  of  a  resolution  of  the  board  of  directors  requesting  it  and  to  secure 
the  completion  of  its  road,  under  an  arrangement  with  the  B.  Co.,  which 
had  contracted  to  build  the  road,  consented  to  deposit  his  bonds  with  trus- 
tees on  condition  that  they  should  also  receive  other  bonds  of  said  defend- 
ant then  held  by  one  C.  as  trustee,  the  bonds  to  be  used  as  required  to  com- 
plete the  road,  the  bonds  of  R.  not  to  be  used,  however,  until  those  deposited 
by  C.  had  been  exhausted,  and  to  be  returned  if  the  B.  Co.  failed  to  fulfill 
its  contract.  The  bonds  held  by  C.  were  accordingly  deposited,  in  pursu- 
ance of  a  resolution  of  the  board,  and  with  the  consent  of  indorsers  for 
whose  security  they  were  held  by  C.  The  trustee  placed  the  bonds  together, 
and  when  a  requisition  was  made  by  the  B.  Co.  took  out  bonds  to  the  amount 
required,  without  regard  to  numbers  or  ownership ;  they  also  delivered  forty 
of  R.'s  bonds,  in  violation  of  the  express  agreement,  to  an  old  contractor  in 
settlement  of  a  prior  obligation,  and  they  were  transferred  to  a  party  whose 
title  was  held  to  be  valid.  The  B.  Co.  failed  to  fulfill  their  contract;  at  that 
time  the  trustees  held  767  of  the  bonds.  EM,  that  R  did  not  wsive  his 
claim  to  the  bonds  by  so  depositing  them;  and  that  he  was  entitled  to  the 
dividend  upon  the  residue ;  also  that  R.  was  not  estopped  because  of  the  de- 
posit made  by  C.  or  by  the  fact  of  the  ignorance  of  the  latter  of  the  condi- 
tion under  which  R.  made  the  deposit ;  that  be  had  a  right  to  impose  the 
conditions  under  which  his  bonds  were  to  be  used  and  was  not  bound  to  dis- 
close them  to  C. ;  also  that  the  trust  in  the  latter  was  terminated  by  the  reso- 
lution of  the  board  and  the  consent  of  the  indorsers  for  whose  benefit  they 
were  held. 

Said  defendant  borrowed  of  one  S.  $25,000,  on  a  pledge  of  $250,000  of 
its  bonds;  it  subsequently  gave  to  S.  a  note  of  $6785  indorsed  by  R.,  for  in- 
terest on  the  loan  and  commissions,  secured  by  $20,000  of  the  bonds;  B.  ob- 
tained a  judgment  for  his  claim,  which  R.  settled  by  paying  half  the  princi- 
pal and  all  of  the  interest,  the  judgment  and  securities  being  assigned  to 


DUNOOMB  V.  NJBW  TOBK,  ETC.,  B.   R.   GO.  86 

bim.    Edd,  that  R.  was  entitled  to  dividends  on  the  bonds  so  assigned  up  to 
the  full  amount  paid  by  him,  with  interest. 

Appkax  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  13, 1881, 
which  affirmed  an  order  of  Special  Term,  determining  and  fixing  die 
relative  rights  and  priorities  of  certain  bondholders,  under  a  mort- 
srage  made  by  defendant,  the  New  York,  Housatonic  and  Northern 
R.  R.  Co.,  to  secure  its  bonds. 

This  action  was  brought  bj  plaintiffs,  as  trustees,  to  foreclose 
said  mortgage. 

A  referee  was  appointed  to  ascertain  the  amount  due  on  account 
of  the  bonds,  and  the  nature  and  extent  of  the  interest  of  the  bond- 
holders. The  ordei-s  of  the  Special  Term  upon  the  coming  in  of 
the  report  of  the  General  Term,  which  reversed  and  modified  por- 
tions thereof,  were  reversed  bj  this  court  and  the  case  remanded 
to  the  Special  Term  for  a  rehearing. 

The  case  on  the  former  appeal  is  reported  in  4  Am.  &  Eng.  R. 
R.  Cas.  293.  The  questions  on  this  appeal  arose  on  the  claims  of 
Louis  D.  Rucker,  who  presented  bonds  to  the  amount  of  $1,117,000 ; 
the  bonds  were  each  $1000. 

The  court  found  in  substance  that  Rucker  was  said  defendant's 

5 resident  and  one  of  its  directors  from  July  10,  1872,  until  after 
anuary  21,  1873.  During  that  time  he  made  various  loans  and 
advances  to  the  company  for  the  purposes  of  its  business  and  to 
help  in  the  construction  of  its  road,  and  with  the  understanding 
that  he  was  to  be  secured  by  pledge  of  the  bonds.  Prior  to  No- 
vember 25,  1872,  certain  other  individuals  had  also  made  advances. 
On  that  day  the  board  of  directors  passed  a  resolution  directing  its 
treasurer  to  deposit  with  one  Clark,  as  many  of  its  bonds  to  the 
extent  of  the  issue  unsold,  as  should  be  required  to  protect  the 
loans  to  and  indorsements  for  it,  to  be  held  by  him  in  trust  for 
Rucker  and  the  others  who  had  made  loans  or  indorsements.  In 
pursuance  of  which  $1,400,000  of  the  bonds  were  delivered  to 
Clark.  On  January  21,  1873,  the  executive  committee  of  the 
board,  which  consisted  of  Rucker  and  two  others  who  were  the 
guarantors  of  a  note  held  by  Rucker  for  a  portion  of  his  demand, 
passed  a  resolution  directing  the  treasurer  to  deliver  to  Rucker 
$810,000  of  the  company's  bonds  as  security  for  his  claim,  which 
then  amounted  to  $81,000.  Clark  declined  to  deliver  the  bonds 
without  the  consent  of  the  others,  for  whose  benefit  they  had  been 
placed  in  his  hands,  whereupon  the  treasurer  obtained  a  written 
consent  and  order  signed  by  them,  and  Clark  delivered  to  the  treas- 
urer eight  hundred  and  ten  of  the  bonds,  which  were  delivered 
to  Rucker.  This  transaction  was  subsequently,  on  February  10, 
1878,  approved  by  resolution  of  the  board  of  directors.  In  Febru- 
ary,  1873,  Rucker  resigned  as  president,  and  removed  to  Michi- 
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gan.  On  September  9,  1873,  a  contract  was  entered  into  between 
said  defendant  and  the  Bessemer  Company,  for  the  constmction  of 
its  road,  by  said  company,  which  for  every  five  continuous  miles 
of  road  constructed  was  to  receive  among  other  things  $145,000  of 
the  bonds.  It  was  agreed  that  Messrs.  Kirkland  and  Duncomb 
should  act  as  trustees  and  that  all  of  the  unissued  boads  should  be 
placed  in  the  hands  of  said  trustees.  Under  this  contract  the  re- 
maining bonds  held  by  Clark  were,  with  the  consent  of  the  cestuis 
que  trust,  deliveiied  to  the  new  trustees  appointed  under  and  by 
said  agreement ;  Kucker  also  delivered  to  said  trustees  the  ei^ht 
hundred  and  ten  bonds  under  a  special  agreement  between  him^ 
the  president  of  the  Bessemer  Company,  and  said  trustees,  to  the 
efEect  that  such  deposit  was  upon  the  condition  that  the  bonds  re- 
ceived from  Clark  should  be  first  nsed,  and  until  these  were  ex- 
hausted none  of  his  bonds  should  be  used ;  and  that  the  delivery 
of  his  bonds  should  not  be  absolute  and  final,  but  contingent  upon 
the  fulfillment  of  its  contract  by  the  Bessemer  Company  ;  in  the 
event  of  non-performance,  the  bonds  should  be  returned  to  him, 
and  in  case  of  performance  he  should  receive  back  in  full  of  his 
claim,  $200,000  of  said  bonds.  The  Bessemer  Company  com- 
menced work  under  the  contract,  but  in  June,  1874,  gave  notice  of 
its  inability  to  ffo  on  with  the  work,  upon  being  advised  of  which 
Kucker  demanded  his  bonds  of  said  trustees.  Before  such  aban- 
donment all  of  the  bonds  so  deposited  with  said  tmstees,  except  to 
the  amount  of  $767,000,  had  been  drawn  out,  and  disposed  of  under 
the  contract ;  of  these  the  trustees  delivered  $200,000  to  Rucker, 
and  under  a  resolution  of  the  executive  committee,  the  said  trus- 
tees delivered  the  remaining  $567,000  to  John  N.  Whiting ;  by 
the  resolution,  the  bonds  were  to  be  held  by  Whiting  in  trust  for 
Kucker,  and  the  other  holderaof  the  defendants' obligations  and  in- 
dorsers  for  it.  The  court  fonnd  that  in  all  the  payments  and 
advances,  Kucker  acted  in  good  faith  and  with  an  honest  desire  to 
benefit  the  defendants.  He  was  at  no  time  a  stockholder ;  $250,000 
of  the  bonds  were  delivered  to  one  Shaw,  to  secure  a  loan  of  $25.- 
000.  Subsequently  said  defendant  gave  to  Shaw  its  note  indorsed 
by  Kucker,  for  interest  on  said  loans,  commissions,  etc.,  amounting 
to  $6735,  and  secured  bv  bonds  to  the  amount  of  $20,000.  Shaw 
obtained  judgment  for  his  claim,  which  Kucker  was  to  settle ;  he 
paid  half  of  the  principal  and  all  of  the  interest,  receiving  an  as- 
signment of  the  judgment  and  of  the  bonds  so  held  as  security. 

Further  facts  appear  in  the  opinion. 

Henry  W.  Johnson  for  appellants  Cady  and  Disbrow.  The  con- 
dition of  the  company  at  tne  time  Kucker  received  the  $810,000 
of  bonds,  and  his  relation  thereto  at  and  prior  to  that  time,  pre- 
cluded him  from  accepting  said  bonds  as  a  security  for  the  obliga- 
tion due  him  from  the  company,  and  he  acquired  no  title  to  said 
bonds  by  such  delivery.     2  K.  S.  [6th  ed.]  298,  §  10 ;  391,  §  9 ; 
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Hun  V.  Carey,  82  N.  T.  65 ;  Litchfield  v.  White,  3  Sandf.  545 ; 
approved  in  Hnn  v.  Carey,  supra,  73 ;  Bichards  v.  New  Hampshii-e 
Ins.  Co.,  43  N.  H.'  263 ;  Bradley  v.  Farwell,  1  Holmes  U.  S.  C.  C. 
R  433 ;  Gaslight  Co.  v.  Terrell,  L.  E.,  10  Eq.  168 ;  Graham  v. 
Hoy,  38  N.  T.  Supr.  Ct.  506 ;  Kohler  v.  Black  Kiver  F.  Iron  Co., 
2  Black,  715 ;  Butts  v.  Wood,  37  N.  T.  317 ;  Coleman  v.  Second 
Ave.  R.  R.  Co.,  38  Id.  201 ;  Cumberland  Coal  Co.  v.  Sherman,  30 
Barb.  574 ;  Bliss  v.  Matteson,  45  N.  T.  26 ;  Hoyle  v.  Plattsburrfi 
&  Mont.  R.  R.  Co.,  54  Id.  314 ;  Kuppner  v.  St.  Louis  &  St.  Jo.  K. 
R.  Co.,  3  Dillon,  228 ;  Redfield  on  Railroads,  §  140.  Rucker  is 
not  entitled  to  recover  on  the  bonds  received  by  him  from  the  Loan 
and  Indemnitv  Co.,  a  sum  exceeding  the  amount  paid  by  him,  and 
the  interest  thereon.  Bonnez  v.  Seeley,  2  Wend.  481 ;  Fell  on 
Guaranty  and  Suretyship,  536. 

Jesse  Johnson  for  appellants  National  City  Bank  et  al.  The 
mortgage  under  which  the  bonds  in  question  were  issued  was  in- 
valid, having  been  executed  in  contemplation  of  insolvency.  1  R. 
S.  603  ;  1  Edmonds'  Stat,  at  Large,  560 ;  Butcher  v.  L  &  T.  B'k, 
59  N.  T.  5.  At  common  law,  trustees  are  incapable  of  securing 
themselves.  Cumberland  Coal  Co.  v.  Sherman,  30  Barb.  565, 
567;  Gardner  v,  Oeden,  22  N.  Y.  343 ;  Butts  v.  Wood,  37  Id.  317 ; 
Coleman  v.  Second  Ave.  R.  R.  Co.,  38  Id.  201.  Rucker,  under  the 
findings,  was  guilty  of  constructive  fraud.  Willard's  Eq.  Jurisp., 
§  4,  p.  210  [Potters  ed.] ;  Mawson  v.  Stock,  6  Ves.  300 ;  Jackman 
V.  Mitchell,  13  Id.  586 ;  Yeoman  v.  Chatterton,  9  Johns.  295 ;  Payne 
V.  Eden,  3  Caines,  213 ;  Wiggins  v.  Bush,  12  Johns,  206 ;  Tuxbury 
V.  Miller,  19  Id.  311 ;  1  Story's  Eq.  Jurisp.  §  378;  Getty  v.  Dev- 
lin,  54  N.  T.  407;  S.  C,  70  Id.  509 ;  Van  Bockelein  v.  Taylor,  62  Id. 
105 ;  12  Hun,  1 ;  1  Chitty's  Eq.  Dig.  928 ;  Popham  v.  Eyre,  LofiEt's 
Rep.  786 ;  De  Costa  v.  Scrandret,  2  P.  Wms.  170 ;  Polo  v.  Fitz- 
gerald, Ambler's  Eep.  214 ;  S.  C,  4  Bro.  P.  C.  439 ;  Pendlebury 
V.  Walker,  4  Y.  &  C.  424. 

H.  M.  Buggies  for  appellant  Clark,  Trustee,  etc.  The  action  of 
Rucker,  in  securing  the  aeposit  by  Clark  of  the  $1,520,000  remain- 
ing in  his  hands  as  security  for  himself  and  other  indorsers,  estops 
him  from  now  asserting  a  claim  to  all  the  bonds  left  in  the  Bes- 
semer pool.  2  Kent's  Com.  482,  et  seq. ;  Story's  Eq.  Jur.,  §§  204- 
207;  Pratt  v.  N.  Y.  Central  Ins.  Co.,  55  N.  Y,  512;  Vielie  v.  Jud- 
son,  82  Id.  32 ;  Winegar  v.  Fowler,  82  Id.  318 ;  Bigelowon  Estop- 
pel  [2d  ed.],  432-3,  and  note,  437  and  492. 

Clarkson  N.  Potter  and  John  N.  Whiting  for  respondent.  A 
bondholder  is  not  a  mortgagee,  he  is  an  isolated  chargee  on  the  fund, 
with  a  solitary  limited  lien  to  the  extent  only  that  his  bond  bears 
to  the  whole  amount  of  bonds  so  secured.  Hodge's  Appeal,  84 
Penn. ;  Green's  Brice's  Ultra  Vires,  p.  129  [1st  ed.]. 

Miller,  J. — When  this  case  was  presented  on  the  former  appeal 
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to  tills  court,  we  held  that  Rucker  should  be  allowed  to  prove  all 
of  the  $810,000  of  bonds  which  he  held  as  a  pledge  to  secare  him 
for  a  debt  due  him  from  the  railroad  company  of  $81,000  and  in- 
terest, and  which  he  could  produce  for  that  purpose,  and  was  en- 
titled to  share  in  the  distribution  of  the  fund  to  that  amount  The 
title  of  Rucker  to  the  bonds  of  the  railroad  company  has  been  U]>- 
held  to  the  extent  indicated  in  the  findings  of  the  judge  at  Special 
Term,  and  is  now  assailed  on  various  grounds  which  are  entitled  to 
due  consideration.  Rucker  acauired  the  bonds  ostensibly  for  the 
payment  of  an  indebtedness  wnich  was  due  to  him  from  the  com- 
pany. He  was  president  of  the  company,  and  as  such  he  had  made 
advances  and  loaned  money  for  its  benefit  and  to  promote  the  in- 
terests of  the  railroad.  There  is  no  doubt  as  to  the  validity  of  his 
demands  and  the  fairness  of  the  transactions  out  of  which  they 
originated.  He  frequently  importuned  and  requested  the  directors 
to  give  him  security  for  the  same,  and  finally,  m  January,  1873,  at 
a  meeting  of  the  executive  committee,  consisting  of  himself  and 
two  others,  who  were  guarantors  of  a  note  for  a  portion  of  his  de- 
mands, a  resolution  was  passed  authorizing  and  directing  the  treas- 
urer  to  give  to  Rucker  in  the  name  and  in  behalf  of  the  company 
the  bonds  in  question.  This  disposition  of  the  bonds  was  subse- 
quently, on  the  lOtli  of  February,  sanctioned  by  a  resolution  of  the 
board  of  directors.  Rucker  thus  acquired  title  to  the  bonds  by  the 
authority  of  the  officers  of  the  railroad  company  unless  there  is 
some  legal  obstacle  in  the  way  which  prevented  a  valid  transfer  of 
the  same.  It  is  insisted  that  such  was  the  fact  upon  several  grounds, 
which  we  will  proceed  to  consider : 

First.  That  the  directors  of  corporations  are  trustees  as  well  for 
the  creditors  as  the  stockholders,  and  as  such  should  not  have  dis- 
posed of  the  bonds  to  Rucker.  It  is  no  doubt  true  that  they  are 
invested  with  a  species  of  trust  in  regard  to  the  stockholders  in 
case  of  insolvency,  and  to  guard  and  protect  them  against  fraud, 
and  as  to  creditors  also  to  prevent  waste,  extravagance  and  a  fraud- 
ulent transfer  of  the  property  of  the  corporation,  but  there  is,  we 
think,  no  authority  for  the  doctrine  that  directors  cannot  transfer 
property  to  secure  an  honest  and  bon4-fide  debt,  and  the  rule  in- 
sisted upon  has  no  application  to  the  circumstances  of  the  case  con- 
sidered. Rucker  was  not  a  stockholder,  and  being  a  creditor  he 
had  authority  to  secure  himself  for  the  money  he  had  paid  out  and 
loaned  in  good  faith  and  in  reliance  upon  the  property  of  the  cor- 
poration. He  attempted  no  fraud  and  sought  no  improper  or  un- 
due advantage.  And  here  lies  the  distinction  which  justified  his 
conduct  in  securing  his  demand  by  the  delivery  of  the  bonds.  Al- 
though of  a  large  amount,  events  have  demonstrated  that  they 
were  no  more  than  sufficient  to  secure  his  claim.  If  anything  re- 
mained, by  the  agreement,  he  was  bound  to  account  for  the  balance. 

None  of  the  authorities  relied  upon  to  sustain  the  doctrine,  that 
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under  circamstances  like  those  here  presented,  the  right  to  se- 
cnrity  does  not  exist  or  that  any  wrong  was  done  by  procuring  the 
bonds,  and  we  think  that  the  objection  we  have  considered  is  with- 
out force. 

Second.  It  is  urged  that  at  the  time  Rucker  received  the  bonds 
the  corporation  was  insolvent,  and  Bncker,  knowing  that  it  had 
not  sufficient  means  to  pay  all  the  creditors  in  full,  demanded  se- 
curity for  his  claim;  and  thus  obtained  the  bonds  and  secured  an 
undue  advanta^  to  himself.     It  is  true  that  at  this  time  the  com- 

Emy  was  largely  in  debt  and  its  assets  were  comparatively  sm^Jl. 
ut  in  this  respect  it  is  not  entirely  apparent  that  it  differed  very 
much  from  enterprises  of  a  similar  character,  which,  upon  com- 
mencing operations  for  the  construction  of  a  railroad,  necessarily 
on  the  start  incur  heavy  obligations  and  frequently  meet  with  finan- 
cial embarrassments  before  success  is  attained.  Although  Rucker's 
original  testimony  contained  statements  from  which  insolvency 
might  be  inferred  in  1873,  upon  the  second  trial  he  testified  that 
he  did  not  believe  the  company  was  insolvent  when  he  loaned  the 
money  to  it.  The  work  then  was  in  progress  and  the  money  re- 
quired  was  furnished.  Rucker  and  others  also  furnished  money, 
and  the  company  employed  the  usual  means  for  obtaining  it.  it 
by  no  means  follows  because  it  succumbed  to  the  panic  in  L873 
that  it  was  insolvent  in  1872,  and  although  the  judge  has  found 
facts  which  it  is  claimed  warrant  the  inference  that  it  was  insolvent 
at  the  time,  he  did  not  find  that  it  was  actually  insolvent  when  the 
bonds  were  received.  In  the  absence  of  such  a  finding  it  may  be 
assumed,  we  think,  that  it  did  not  exist  so  as  to  preclude  the  com- 
pany from  securing  Rucker^s  indebtedness.  It  may  also  be  re- 
marked that  the  condition  of  the  company  was  not  probably  differ- 
ent from  other  roads  who  were  obliged  to  suspend  operations  in 
1873.  Nor  should  it  be  overlooked  that  the  entire  debt  of  Rucker 
was  incurred  with  a  view  of  promoting  the  interests  of  the  road  in 
which  he  owned  no  stock,  that  it  was  /air  and  just,  and  he  had  a 
right,  in  view  of  the  facts,  to  demand  security  for  his  advances  as  a 
matter  of  strict  justice.  We  carmot  say  that  there  was  such  a  con- 
dition of  financial  affairs  in  this  corporation  asVould  justify  the 
conclusion  that  a  state  of  insolvency  existed  which  precluded  Rucker 
from  demanding  and  receiving  the  security  which  was  given  him 
for  his  advances.  On  the  former  appeal  this  court,  with  nearly  the 
same  evidence,  except  the  qualification  made  by  Rucker  upon  the 
last  hearing,  sustained  Rucker's  right  to  prove  all  of  the  bonds,  and 
with  the  additional  facts  now  presentea  we  think  the  insolvency 
of  the  company  at  the  time  of  tne  transfer  of  the  bonds  to  him  was 
not  snfliciently  established  to  authorize  the  conclusion  that  upon 
this  ground  he  acquired  no  title  to  the  same.  As  the  company  was 
not  insolvent,  the  authorities  cited  in  this  connection  have  no  appli- 

catioii. 
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Third.  The  claim  that  Encker  acquired  no  title  to  the  bonds  for 
the  reason  that  he  obtained  them  by  the  votes  of  two  of  the  direc- 
tors while  they  were  personally  liable  as  goarantors  for  a  part  of  the 
obligation  for  which  secority  was  given,  we  think  cannot  be  np- 
heid.  The  debt  was  due  to  .Backer  from  the  con^ny,  and  the 
money  was  not  advanced  or  loaned  to  Mead  and  Dunoomb,  and 
their  gaaranty  was  that  of  individuals  and  not  as  ofScers  of  the 
company.  They  were  under  no  personal  obligation  originally  to 
pay  this  debt,  and  no  reason  is  apparent  why  they  were  not  justified 
iu,  placing  the  matter  in  a  position  where  the  company  should  pay- 
its  indebtedness  and  relieve  them  as  was  done  by  the  transfer  of 
the  bonds  to  Bncker.  There  was  nothing  fraudulent  or  even 
wrongful  in  thus  securing  Kucker's  demand,  and  the  act  was  sub- 
sequently ratified  by  the  director  of  the  company. 

It  should  be  borne  in  mind  that  there  was  no  evidence  showing 
that  the  interests  of  the  company  were  sacrificed,  or  of  any  intent 
to  defraud,  but  on  the  contrary  all  the  pei'sons  who  had  any  con- 
nection with  the  transaction  were  evidently  seeking  to  promote  the 
interests  of  the  corporation.  Considering  all  the  ciixsumstances 
under  which  the  bonds  were  delivered  to  Rucker,  we  cannot  resist 
the  conclusion  that  he  acquired  a  perfect  title  to  the  same.  Bucker 
having  lawfully  acquired  a  right  to  the  bonds  in  question,  the  next 
question  which  arises  is,  whether  he  parted  with  his  title.  For 
tne  purpose  of  advancing  the  interests  of  the  company  and  to  secure 
the  completion  of  the  railroad  he  consented  to  make  a  conditional 
deposit,  and  in  November,  1873,  -he  deposited  all  the  bonds  with 
Messrs.  Kirkland  and  Duncomb  as  trustees,  upon  certain  conditions 
which  are  found  by  the  court.  They  were  thus  placed  with  other 
bonds  under  a  special  arrangement  between  Kucker  and  the  presi- 
dent of  the  Bessemer  Company  and  the  trustees  named,  to  be  used 
under  a  contract  with  the  latter  company  for  the  building  of  the 
road  and  on  the  condition  that  they  should  also  receive  the  remain- 
ing bonds  of  the  railroad  company  held  by  one  Thomas  Clark  as 
trustee,  and  that  the  company  should  use  Clark's  bonds  in  the  first 
instance  and  would  not  use  or  apply  the  bonds  of  Bucker  until 
Clark's  bonds  had  been  exhausted  ;  that  two  hundred  of  them  were 
to  be  returned  to  Bucker  in  any  contingency,  and  all  if  the  com- 
pany failed  to  fulfill  its  contract.  They  were  delivered  in  pur- 
suance of  a  resolution  requesting  it  and  for  the  benefit  of  the  com- 
pany. The  bonds  held  by  Clark  as  trustee  were  ^so  deposited,  and 
the  trustees  upon  their  receipt  kept  them  all  together,  and  when  a 
requisition  was  made  by  the  company  took  out  without  regard  to 
numbers  or  ownership  such  quantity  as  was  demanded,  forty  of 
Bucker's  bonds  were  nanded  over  to  an  old  contractor  in  settlement 
of  an  obligation  previously  existing  in  violation  of  the  express  un- 
derstanding that  they  were  not  to  be  used  for  any  such  purpose, 
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and  were  shown  to  be  held  by  a  party  whose  title  thereto  was  de- 
cided to  be  valid. 

The  Bessemer  Company  failed  to  fulfill  the  contract  made  for 
bailding  the  railroad  and  notified  the  parties  in  interest  of  that  fact 
in  the  spring  of  1874.  At  this  time  it  had  on  hand  seven  hundred 
and  sixty-seven  of  Rucker's  bonds,  the  I'esidue  having  been  dis- 
posed of — two  hundred  of  them  were  delivered  to  Sucker,  and 
five  hundred  and  sixty-seven  were  left  with  his  attorney  in  trust. 
The  claim  interposed  by  one  of  the  counsel  for  some  of  the  appel- 
lants that  Rncker  waived  his  lien  to  six  hundred  of  the  bonds  by 
depositing  the  same  with  the  trustees  of  the  railroad  company,  to 
be  used  by  the  Bessemer  Company  for  the  construction  of  tne  road, 
is  not,  we  think,  well  founded.  The  deposit  was  for  a  specific 
purpose,  and  by  the  contract,  if  this  was  not  carried  out,  the  bonds 
were  to  be  returned,  and  when  the  purpose  failed  the  bonds  be- 
longed to  Bucker.  The  title  remained  in  him  and  was  not  abso- 
lately  parted  with  at  any  time. 

Nor  do  we  think  that  it  can  be  properly  urged  that  Bucker  was 
estopped  because  of  Clark's  depositing  five  hundred  and  twenty  of 
the  bonds  remaining  in  his  hands  from  asserting  his  right  to  the 
bonds  owned  by  him.  The  deposit  of  the  bonds  remaining  in 
Clark's  hands  was  made  by  the  authority  and  in  pursuance  of  a 
resolution  of  the  boai*d  of  directors  of  the  railroad  company,  passed 
November  11,  1873,  when  Clark  was  present  and  voted.  It  was  not 
a  voluntary  act  of  Clark,  as  he  did  not  hold  the  bonds  personally. 
The  resolution  put  an  end  to  his  trust  with  the  consent  of  the  indor- 
sers  for  whose  security  the  bonds  were  held.  The  understanding 
between  Bucker,  the  president  of  the  Bessemer  Company,  and  Kirk- 
knd  and  Duncomb,  trustees,  as  to  the  manner  in  wnich  the  bonds 
should  be  used,  gave  Hucker  an  advantage  over  the  other  bond- 
holders, but  it  can  scarcely  be  urged  that  Bucker  had  no  right  to 
exact  such  conditions  as  he  chose  to  make  for  the  deposit  of  his 
own  bonds.  He  had  a  perfect  right  to  demand  his  own  terms,  and 
there  was  no  obligation  to  accept  them  if  deemed  improper  or  un- 
suitable. That  the  other  bonds  were  deposited  without  knowing 
of  these  conditions  does  not  deprive  Bucker  of  title  to  his  own 
bonds  or  alter  the  terms  upon  which  they  were  deposited.  Nor 
can  it  be  maintained  as  a  proposition  of  law  that  because  the  con- 
ditions of  the  deposit  were  more  favorable  to  Bucker  than  to  the 
other  bondholders,  that  Bucker's  right  to  hold  the  same  under  the 
title  which  he  had  previously  acquired  was  nullified  and  of  no  ac- 
count. It  should  not  be  overlooked  that  the  holders  of  the  bonds 
were  not  deaUng  with  each  other,  but  with  the  Bessemer  Com- 
pany, and  hence  it  would  be  very  difficult*  to  say  how  or  in  what 
lorm  the  doctrine  of  estoppel  could  be  lawfully  asserted  so  as  to 
affect  the  interests  of  any  oi  the  bondholders  as  between  themselves, 
even  if  it  might  otherwise  be  held  to  be  applicable. 
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Nor  was  there,  in  our  opinion,  any  frand,  concealment  or  undue 
solicitation  on  the  part  of  Rucker  in  inducing  Clark  to  part  with 
the  bonds  he  held  as  trustee  which  deprives  Kucker  of  his  title  to 
the  same.  Rucker  did  not  state,  as  the  findings  show,  that  portion 
of  the  agreement  with  the  Bessemer  Company  by  which  it  was 
understood  that  his  bonds  were  not  to  be  used  until  the  bonds  re- 
ceived from  Clark  wei*e  exhausted ;  but  tliis  was  not  such  a  sup- 
pression of  the  truth  or  misrepresentation  as  constituted  a  fraud 
which  deprived  him  of  the  benefit  of  his  contract.  The  testimony 
of  Rucker  himself  shows  that  he  intended  that  the  railroad  bonds 
should  ba  first  used  if  he  put  in  his  bonds,  and  so  far  there  could 
be  no  objection  to  the  arrangement  made.  But  assuming  that  the 
bonds  of  Clark  were  not  covered  by  this  evidence,  Rucker  still  had 
a  right  to  define  the  terms  upon  which  his  bonds  were  to  be  used 
in  reference  to  Clark's  bonds  as  an  individual  owner  holding  title 
and  was  not  bound  to  disclose  them  to  Clark.  At  this  time  he 
was  not  an  ofiicer  of  the  company,  nor  had  he  any  sudi  connection 
with  it  as  rendered  him  accountable  in  this  respect  to  the  other 
bondholders  for  the  arrangement  he  might  make  as  to  his  own 
bonds.  Mr.  Kirkland  was  then  president  of  the  railroad  company 
and  not  Rucker,  who  was  at  the  time  living  in  Michigan,  where 
he  had  moved  in  1873,  and  had  no  connection  with  the  railroad. 
Under  the  circumstances  we  are  not  prepared  to  hold  that  the 
omission  of  Rucker  to  state  to  Clark  the  entire  arrangement  under 
which  his  own  bonds  were  held  was  fatal  to  his  right  to  claim. 
In  regard  to  the  $250,000  of  bonds,  it  appears  that  the  raih-oad 
company  originally,  in  1871,  made  a  loan  of  $25,000  of  one  Shaw 
and  transferred  and  delivered  to  him  $250,000  of  the  bonds  of  the 
company  as  security  for  the  loan.  Tliis  was  renewed  and  Shaw 
transferred  the  same  with  the  securities  to  the  New  York  Loan  and 
Indemnity  Company,  and  that  company  exchanged  the  bonds  for 
new  bonds.  The  company  also  owed  Shaw  $6735  for  interest 
and* commissions  on  the  $25,000  loan,  for  which  they  gave  their 
note,  indorsed  by  Rucker,  and  transferred  $20,000  of  bonds  as 
security  for  the  same.  Mr.  Rucker  was  subseauently  compelled 
to  pay  or  settle  the  judgment  obtained  for  this  aemand,  which  he 
did  by  paying  all  the  interest  and  one  half  the  principal,  and  on 
the  lith  of  January,  1876,  tli^  judgment  and  securities  were  as- 
signed to  him.  We  know  of  no  reason  why  Rucker  is  not  entitled 
to  the  amount  he  paid  and  interest,  which,  as  we  understand,  will 
absorb  the  entire  dividends  on  these  bonds.  We  have  examined 
all  of  the  questions  presented  upon  this  appeal  and  given  due  con- 
sideration to  them,  as  well  as  to  the  suggestions  made  upon  the 
briefs  of  the  several  counsel,  and  are  unable  to  find  any  valid  ground 
of  interference  with  the  decision  reached  by  the  judge  at  Special 
Term. 
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Our  conclusion  is  that  the  order  was  right  and  shonld  be  afr 
firmed. 
All  concur  except  Tracy,  J.,  who  took  no  part. 
Order  affirmed. 

Officers  Occupy  Fiduciary  Capacity  to  Stoclcholderi.— The  officers  of  a 
corporation  occupy  toward  the  stockholders  a  fiduciary  position  which  binds 
them  to  act  in  regard  to  all  contracts  into  which  they  enter  with  the  cor- 
poration in  the  utmost  good  faith.  They  cannot  take  advantage  of  their 
position  to  obtain  f<M:  themselves  secret  advantages.  The  law  requires 
uberrima  fides  and  a  court  of  equity  will  be  prompt  to  set  aside  any  transaction 
between  the  officers  and  the  corporation  on  which  the  shadow  of  suspicion 
may  rest. 

Drury  v.  Cross,  7  Wall.  299;  York  &  Midland  R.  Co.  v.  Hudson,  16  Beav. 
485;  Luxembourg  R.  Co.  e.  Magnay,  25  Beav.  586;  Aberdeen  R  Co.  e. 
BlaikieBros.,  1  McQ.  461;  Brown  v.  City  of  Toronto,  11  Mo.  P.  C.463;  Terry 
9.  Bank  of  New  Orleans,  9  Paige,  668;  Abbot  v.  American  Hard  Rubber  Co., 
33  Barb.  878 ;  Pickett  v.  School  District,  25  Wis.  551 ;  Hoffman  Steam  Coal 
Co.  r.  Cumberland  Coal  &  Iron  Co.,  16  Md.  456;  Cumberland  Coal  &  Iron 
Co.  9.  Sherman,  20  Md.  118;  Butts  v.  Wood,  87  N.  Y.  817;  Davenport  Bank 
c.  Gifford,  47  Iowa,  475;  Gardner  «.  Butler  89  N.  J.  Eq.702;  Flint  &  Pere 
Marquette  R.  R.  Co.  v.  Dewey,  14  Mich.  477;  European  &  North  Am.  R.  E. 
Co.  «?.  Poor,  59  Me.  277 ;  Mahanoy  Mining  Co.  v.  Bennett,  5  Sawy.  141 ; 
Simon  v.  Vulcan  Oil  Co.,  61  Pa.  St.  202;  Ward  v.  Salem  St.  Ry.  Co.,  108 
Mass.  382;  Broadways.  Barnes,  19  Cal.  120;  Koehler  «.  Black  River  Falls 
Iron  Co.,  2  Black.  715;  Blair  Town  Lot,  etc.,  R.  R  Co.  v.  Walker,  60  Iowa, 
876;  Warden  «.  Union  Pac.  R.  R.,  1  Am.  &  Eng.  R.  R.  Cas.  427;  Thomas  v. 
Brownsville,  etc.,  R.  R  Co.,  1  McCrary  C.  Ct.  892;  Hopkin^s  Appeal,  90  Pa. 
St.  69;  Little  Rock  &  Ft.  Smith  R.  R.  Co.  «.  Page,  85  Ark.  304;  S.  C.  7 
Am.  &  Eng.  R.  R.  Cas.  36;  Chuuteau  v.  Allen.  70  Mo.  290:  Davis  «.  Rock 
Creek,  etc.,  Mining  Co.,  55  Cal.  859;  Addison  «.  Lewis,  75  Va.  701;  S.  C. 
9  Am.  &  Eng.  R  R.  Cas.  702;  Bent  v.  Priest,  10  Mo.  App.  543;  Graham  v,  L. 
C,  etc.,  R.  R.  Co.,  1  Am.  &  En^.  R  R  Cas.  416;  Barnes  v.  Brown,  2  Am. 
&  Eng.  R  R  Cas.  638;  Mich.  Air  Line  R  R  Co.  v,  Mellin,  5  Am.  &  Eng. 
R  R  Cas.  245;  Houston  &  T.  C.  R  Co.,  v.  Van  Alstyne,  9  Am.  &  Eng.  R 
R.  Cas.  686. 

Contracts  of  Officers  with  Corporation  not  Absolutely  Prohibited.— The 
law  does  not,  it  appears,  absolutely  prohibit  the  dealing  of  officers  with  a 
corporation.  Such  a  contract  may  be  entirely  free  from  fault  or  blame  and 
will  in  such  case  be  sustained  by  the  court. 

Stratton  v.  Allen,  16  N.  J.  Eq.  220;  Gordon  v.  Preston,  1  Watts,  885;  R. 
R  Co.  V.  Claghorn,  1  Speer  Eq.  546 ;  Buell  v,  Buckingham,  16  Iowa,  284 ; 
St.  Louis  V.  Alexander,  23  Mo.  488;  Merrick  v.  Peru  Coal  Co.,  61  111.  478. 

Instances. — A  director  may  in  good  faith  subscribe  to  the  stock  of  a  cor- 
poration authorized  by  its  charter  which  has  not  been  taken  up  before  organi- 
zation.   Sims  f).  Brooklyn  St.  R.  R  Co.,  4  Am.  &  En^.  R  R.  Cas.  132. 

Where  the  directors  of  a  corporation  lend  money  to  it  and  the  stockholders 
authorize  the  giving  of  a  mortgage  to  secure  the  loan,  the  corporation  is 
estopped  to  deny  the  validity  of  the  mortgage.  Hotel  Co.  v.  Wade,  97  U.  S. 
118. 

Directors  may  lend  money  to  a  corporation  where  the  transaction  is  open 
and  free  from  blame  and  may  subsequently  enforce  the  provisions  of  a  trust 
deed  given  to  secure  the  loan  and  may  buy  in  at  the  foreclosure  sale 
under  such  trust  deed.  Twin  Lick  Oil  Co.  v,  Marbury,  91  U.  S.  587; 
Hallam  e.  Lidianola  Hotel  Co.,  56  Iowa,  178.  Where  a  director  in  good  faith 
advances  money  to  a  corporation,  he  stands  in  as  favorable  position  as  any 
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other  credit(Mr,  Claflin  «.  South  CaroUnft  R  R  Ck>.,  4  Anu  A  Bng.  R  R 
Cas.  281. 

And  where  a  corporation  has  Yirtually  ceased  to  exist  and  is  hopelessly 
insolvent,  its  officers  may  make  proper  arrangements  themselves  to  carry  on 
the  business.  Murray  0.  Yanderbilt,  89  Barb.  140;  Ashurst's  Appeal,  60  Pa. 
St.  290;  Cumberland  Coal  Co.  o.  Parish,  42  Md.  608;  Bradley  «.  Williams,  3 
Hughes  C.  C.  26;  Farmer's  Bank  o.  Dowhey,  58  Cal.  466;  Gindrat  «.  Dane, 
4  ClifE.  860. 

See,  also,  same  case,  4  Am.  A  Eng.  R  R  Cas.  293;  and  note  on  same 
subject. 


State  ex  rel.  Peabson  et  al. 

V. 

OoN(x>BD  Railboad  Cobpobation  et  al. 

(Advance  Ckue^  yew  Hampshire.     1888.) 

Two  railroad  companies  whose  roads  form  a  continuous  line  may  by  mutu- 
al agreement  appoint  a  common  manager  and  run  continuous  trains. 

Two  railroad  companies  ran  their  roads  jointly  under  an  agreement  which 
was  construed  to  amount  to  a  partnership.  The  Court  enjoined  such  opera- 
tion of  the  roads  as  illegal.  The  directors  thereupon  by  agreement  chose  & 
common  manager  and  ran  through  trains.  It  was  further  agreed  that  each 
company  should  be  exempt  from  liability  for  local  risks  on  the  other's  road, 
but  both  remained  jointly  liable  for  through  risks.  All  freights  and  tolls 
whether  realized  from  local  or  through  business  continued  to  be  placed  in  a 
common  fund  and  were  divided  in  a  fixed  proportion  between  the  compa- 
nies. Held,  that  the  agreement  was  illegal  in  so  far  as  the  joint  liability  for 
through  risks  was  concerned  and  was  also  perhaps  illegal  as  far  as  the 
joint  collection  of  tolls  and  freights  was  concerned,  but  hSd,  that  the  direc- 
tors, having  acted  in  good  faith  m  making  the  agreement,  could  be  subjected 
to  a  nominal  penalty  only. 

Dob,  C.  J. — By  a  decree  made  in  parsnance  of  a  decision  an- 
nounced at  a  former  term,  Burke,  et  al.  v.  Concord  Ry.  Corp.,  8 
Am.  &  Eng.  B.  B.  Cas.  554,  the  defendant  directors  of  the 
Concord  Bailroad  Corporation  were  enjoined  not  to  operate  the 
road  or  manage  the  business  of  the  Concord  company  under  the 
general  partnci*ship  contract  of  Aug.  19,  1881,  and  to  operate  the 
road  and  transact  the  business  of  the  company  themselves,  in  ac- 
cordance with  its  charter  and  the  law  as  held  m  the  decision,  and 
not  in  partnership  with  the  Lowell,  or  any  other  corporation  or  per- 
son. A  reasonable  time  having  been  given  for  changing  the  gen- 
ei*al  partnership  into  such  a  business  connection  as  the  court  held 
it  to  be  the  duty  of  the  companies  of  the  line  to  make,  the  con- 
tract of  August  19,  1881,  was  rescinded,  and  such  a  business 
connection,  commencing  May  1,  1882,  was  formed,  as  the  defend* 
ants,  under  advice  of  counsel,  understood  was  held,  in  the  decision, 
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to  be  anthorized  by  the  charter  of  the  Concord  road,  and  other 
laws  of  the  state.  The  complainants  contend  that  this  connection 
was  a  violation  of  the  injunction.  In  a  supplemental  answer,  the 
defendants  say  tliis  connection  was  rescinded  and  abandoned  on 
the  28th  of  day  of  February.  But  the  question  still  remains 
whether  it  was  a  violation  of  the  injunction. 

On  the  complainants'  motion,  an  order  was  made  limitingthe 
testimony  to  the  proof  of  facts  bearing  on  the  (]^uestioD.  How 
has  the  Concord  been  operated  since  Uie  injunction  took  effect  ? 
Under  this  restriction,  the  parties  necessarily  nad  leave  to  furnish, 
with  their  evidence,  statements  of  other  facts,  which,  being  re- 
garded by  them  as  material,  they  might  offer  to  prove.  The  de- 
fendants are  entitled  to  an  opportunity  to  prove  otner  facts  if  they 
have  offered  to  prove  any  that  are  material ;  and  the  complainants 
have  the  burden  of  proving  the  alleged  violation  of  the  injunc- 
tion. 

It  is  not  proved  that  in  the  business  connection  of  May  1,  1882, 
the  two  companies  jointly  worked  the  whole  line,  or  that  either  of 
them  jointly  or  severally  worked  the  road  of  the  other.  It  is  proved 
that  m  this  respect  the  defendants  have  fully  complied  with  the 
injunction,  by  retaining  and  exercising  exclusive  control  of  the 
road  and  the  business  of  the  Concord  company.  The  person 
whom  they  employed  as  manager  in  working  the  Concord  road, 
was  also  employea  by  the  Lowell  as  manager  in  working  the 
road  of  that  company.  He  was  appointed  manager  of  each,  in 
pursuance  of  a  mutual  understanding  of  the  companies  that  each 
would  appoint  him.  Such  an  arrangement  is  cdnsistent  with,  and 
apparently  tends  to  promote,  the  interests  of  the  stockholders  and 
the  public.  Its  legality  was  considered  in  the  decision  to  which 
the  injunction  refers,  and  is  not  a  matter  of  doubt.  Each  of  these 
companies  has  corporate  power  to  severally  employ  the  same  per- 
son as  several  manager  of  the  work  of  each,  and  to  severally  em- 
ploy the  same  persons,  in  other  capacities,  as  the  several  agents  and 
servants  of  eacn,  so  far  as  they  can  properly  do  the  work  of  their  re- 
spective employers.  Each  of  the  two  corporations  has  the  same  right 
to  do  this,  that  each  of  two  natural  persons — mechanics,  merchants,  or 
farmers — ^has  to  do  the  same  thing.  The  distinction  to  be  observed 
is  between  an  unauthorized  joint  employment  of  an  agent,  by  two 
companies  as  joint  principals,  in  an  entire  work  which  they  are 
not  authorized  as  joint  principals  to  do,  and  an  authorized  several 
employment  of  the  same  person,  by  each,  in  those  parts  of  the 
same  work  which  each  is  authorized  severally  to  do.  The  legal 
distinction,  in  some  contingencies,  would  be  practically  important ; 
and  these  complaining  stockholders  are  entitled  to  have  it  en- 
forced with  the  rigor  of  the  law  that  maintains  the  beneficiary 
r^ts  of  tmst  property. 

The  mnning  of  some  through  trains,  or  through  cars,  for  pas- 
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sengers  and  freight,  on  some  highway  between  Boston,  Concord, 
and  places  further  north,  is  required  by  public  convenience ;  and 
it  is  not  legally  necessary  that  the  engines,  engineers  or  all  or  any 
of  the  train  men  should  be  changed  at  Nashua,  Lawrence,  Man- 
chester, or  Concord.  The  men  who  run  a  train  on  the  Concord 
road,  being  exclusively  the  servants  of  the  Concord  while  engaged 
in  that  work  do  not  so  beyond  the  corporate  power  of  the  Con- 
cord when  thev  run  tiie  same  train  on  the  Lowell  road  as  the  ser- 
vants of  the  Lowell.  In  the  distance  of  Concord  from  Boston  by 
way  of  Nashua ;  the  time  of  passage  by  rail  between  those  places ; 
the  nature  and  extent  of  the  public  accommodation  required  on 
that  highway ;  the  public  right  of  using  it  with  economy,  speed, 
and  safety  ;  and  the  private  right  of  the  stockholder  that  it  be  so 
used — there  is  nothing  that  raises  a  presumption  of  law  or  fact 
against  its  being  rightiully  and  properfy  operated  by  one  manager, 
doin^  work  of  the  Concord  company  as  manager  of  the  Concord, 
and  doing  work  of  the  Lowell  company  as  manager  of  the  Lowell. 
There  must  be  much  unity  of  efiBcient  action  in  the  service  due  from 
these  companies  to  the  public,  on  this  line  of  highway,  and  the  evi- 
dence shows  no  reason  why  the  ordinary  work  of  such  a  servant  as  a 
manager,  a  general  ticket  agent,  an  auditor,  a  cashier,  or  a  paymas- 
ter, that  is  done  in  the  best  and  cheapest  manner,  on  the  Boston 
and  Maine  and  otiier  lines  in  several  states,  by  one  man,  must  be ' 
done,  on  this  line,  by  more  than  one. 

In  the  business  connection  of  May  1, 1882,  the  Concord  company 
was  not  "  liable  for  any  risk  of  employees,  passengers,  or  freight, 
on  the  local  business  of "  the  Lowell  company,  ^y  an  express 
stipulation  of  their  contract,  the  Concord  confined  itself,  to  that 
extent,  within  the  bounds  of  its  corporate  power.  A  literal  con- 
struction of  the  stipulation  would  not  exclude  all  the  risks  of  the 
local  business  of  the  Lowell  from  the  liability  of  the  Concord. 
But  the  evidence  is,  that  the  manager  understood  and  acted  upon 
the  understanding  that  they  were  all  excluded ;  and  such  ap- 
parently was  the  understanding  of  all  parties.  The  union  of  risks 
of  accident  was  an  important  feature  of  the  partnership  contract 
of  August  19,  1881 ;  and  the  dissolution  of  the  union  of  acci- 
dental risks  of  local  business  was  an  important  practical  change  in 
management.  But  the  union  of  accidental  risks  of  non-local  busi- 
ness was  not  dissolved.  In  bearing  those  risks  as  joint  principals, 
the  companies  continued  an  unnecessary  community  of  interest  in 
the  business  of  both.  The  Concord  continued  unnecessarily  to 
bear  a  share  of  those  risks  on  the  Lowell  road  in  exchange  for  a 
share  of  similar  risks  on  the  Concord  road,  unnecessarily  borne  by 
the  Lowell.  A  loss  happening  by  accident  in  the  transport  of 
through  passengers  or  through  freight  on  either  road,  and  caused 
by  the  sole  fault  of  the  company  on  whose  road  it  happened,  was 
borne  by  both  companies.    To  this  extent,  the  complainants  were 
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unneceeearilj  made  stockholders  of  both  roads.    The  continnance 
of  this  community  of  interest  was  a  violation  of  the  injunction. 

When  a  loss  happens  by  accident  in  any  business  on  eitlier  road, 
or  on  both  roads,  and  there  is  a  doubt  to  which  company  the  loss 
belongs,  the  question  can  be  summarily  and  properly  decided  by  a 
competent  and  duly  chosen  manager,  or  other  standmg  adjuster  or 
referee.  The  law  does  not  require  the  question  to  be  settled  by 
expensive  litigation.  No  effort  or  offer  has  been  made  to  show 
that  there  would  be  an  error  of  law  or  fact,  or  any  unfairness  or 
unreasonableness,  in  a  general  presumption  of  fact  that  acciden- 
tal losses  belong  to  the  company  on  whose  road  they  happen,  un- 
less the  evidence  shows  they  belong  to  the  other.  Insurance  Co. 
V,  Railroad  Co.,  104  U.  S.  146, 151. 

The  only  ground  on  which  we  understand  the  defendants  justify 
the  continuance  of  the  union  of  through  risks  is,  that  they  believe 
it  to  be  a  continuance  of  a  part  of  the  business  connection  in 
which  the  roads  were  operated  when  one  of  the  complainants  was 
a  director  of  the  Concord.  It  is  one  of  the  embarrassing  circum- 
stances of  the  defendants'  situation  that  they  cannot  safely  rely 
upon  the  action  of  former  directors  as  a  legal  precedent.  The* 
complainants  are  not  estopped  to  claim  tnat  something  for- 
merly done  by  one  of  them  as  a  director  shall  not  be  done  by  the 
defendants.  The  injunction  would  not  be  dissolved  by  proof ^  that 
the  defendants  were  misled  by  their  confidence  in  predecessors 
whose  example  they  followed. 

The  reasonably  convenient  use  of  the  line  of  highway  of  which 
the  Concord  road  is  a  part,  necessarily  mingles  a  large  part  of  the 
earnings  of  that  road  with  earnings  of  other  roads  in  a  joint  fund. 
The  public  enioyment  of  the  public  right  of  transportation  creates, 
among  several  companies,  an  extensive  community  of  interest  in 
their  private  property.  It  is  of  great  public  convenience,  if  not 
absolute  necessity,  that  several  companies  should  so  combine  their 
operations  as  to  transport  passengers  and  freight  over  their  roads 
on  one  ticket,  or  other  evidence  of  one  contract,  and  for  one  price. 
K  Lock  Co.  V.  W,  &  N.  R.  R.  Co.,  48  K  H.  339,  355.  A  large 
port  of  the  duty  of  the  Concord  is  its  performance  of  its  part  of 
the  public  service  of  carrying  through  passengers  and  through 
freight,  that  is,  passengers  and  freight  whose  transportation  is  not 
wholly  performed  on  the  Concord  road.  Some  passengers  and 
some  goods  are  carried  over  the  whole  of  the  main  line  of  the  Con- 
cord and  Lowell  between  Concord  and  Boston ;  some  over  the 
whole  of  the  Concord  and  a  part  of  the  Lowell ;  some  over  the 
whole  of  the  Lowell  and  a  part  of  the  Concord  ;  and  some  over  a 
part  of  each.  The  gross  income  of  this  through  business  of  the 
two  companies  is  their  joint  property,  to  be  divided  between  them 
by  some  legal  and  just  rule  or  computation.  A  part  of  it  is  neces- 
sarily received,  in  the  first  instance,  by  the  Concord,  a  part  by  the 
18  A.  d;  E.  R  Cas.— 7 
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Lowell,  and  a  part  by  other  companies.  The  Concord  does  not  own 
all  it  receives;  the  Lowell  does  not  own  all  it  receives;  both 
of  them  together  do  not  own  all  they  receive :  a  part  of  it  be- 
longs to  other  companies  on  whose  roads  throug^i  passengers  and 
through  freight  are  carried.  Great  numbers  of  people  are  carried 
as  passengers,  and  great  numbers  of  people  send  or  receive  property 
that  is  carried  as  freight,  by  way  of  tne  Concord  road,  on  more 
than  one  part  of  the  Tine,  between  New  Hampshire  and  Massa- 
chusetts, and  between  different  towns  in  Coos,  Grafton,  Sullivan, 
Belknap,  Merrimack,  Hillsborough  and  Kockingham.  And  they 
are  not  all  compelled  to  make  separate  payment  to  each  railroad 
company  of  the  part  of  the  tolls  belonging  to  it.  The  compulsory 
division  of  all  such  tolls,  before  they  are  paid,  into  the  parts  which 
belong  to  the  several  companies,  and  the  compulsory  payment  of 
such  parts  to  different  companies  by  each  passenger  and  freight- 
owner  who  uses  more  than  one  part  of  the  line,  would  be  a  vexa- 
tious grievance  to  which  nobody  desires  the  public  should  be 
forced  to  submit.  Such  tolls,  not  divided  before  they  are  paid, 
must  be  divided  afterward. 

Under  the  Concord  and  Lowell  contract  of  May  1,  1882,  the 
through  and  local  tolls  of  these  companies  were  united  in  one  fund, 
which  was  divided  into  tenth  parts,  of  which  four  were  the  share 
of  the  Concord,  and  six  were  the  share  of  the  Lowell.  It  does  not 
appear  that  the  stockholders  of  the  Concord  would  have  any  cause 
to  complain  of  that  division  if  the  separate  funds  of  local  tolls  had 
not  been  united  with,  and  included  in  the  division  of,  the  joint 
fund  of  through  tolls. 

While  the  through  tolls,  earned  by  continuous  transportation  on 
through  trains  on  both  roads  of  these  companies,  are  a  fund  that 
inevitably  comes  into  existence  as  their  joint  property,  the  local 
tolls  of  the  Concord,  received  by  its  agents  for  transportation  that 
begins  and  ends  and  is  wholly  performed  on  its  road,  are  its  sepa- 
rate property.  The  union  of  tne  separate  tolls  of  the  companies 
created  a  community  of  interest  in  their  local  business ;  and  their 
division  of  those  tolls  was,  to  some  extent,  an  exchange.  The 
complainants  do  not  attempt  to  prove  that  the  union  and  exchange 
were,  in  fact,  injurious  to  them,  but  they  contend  they  were  not 
authorized  by  law.  The  Concord's  separate  tolls,  when  received 
by  its  agents,  cannot  be  kept  separate  trora  the  part  of  the  joint 
tolls  received  by  the  same  agents  without  inconvenience  and  ex- 
pense, which  it  does  not  appear  necessary  to  incur.  But  an  exact 
account  of  the  separate  tolls  can  be  kept,  and  an  amount  exactly 
equal  to  them  can  be  taken  out  and  retained  as  separate  property. 
A  part  or  the  whole  of  the  expense  of  keeping  a  separate  account 
of  them  can  be  saved  by  including  the  separate  tolls  of  both  com- 
panies in  the  division  of  their  joint  tolls.  If  the  Concord's  sepa- 
rate fund  of  local  tolls  would  be  entirely  wasted  by  the  expense  of 
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keeping  a  separate  account  of  it,  stockholders  probably  would  not 
eomplain  that  the  fund  was  not  consumed  by  book-keeping.  If 
the  cost  of  keeping  such  an  account  would  so  far  exceed  the  value 
of  its  use  and  benefit  as  to  disprove  its  reasonable  necessity  for  any 
practical  purpose,  stockholders  probably  would  not  approve  the 
wasteful  expense. 

''  Every  railroad  corporation  shall  keep  exact  accounts  of  its  re- 
ceipts and  expenditures,'^  that  will  show  ^^  when  its  net  receipts  ex- 
ceed the  average  of  ten  per  cent  on  its  expenditures  from  the  com- 
mencement of  its  operations,"  and  the  amount  of  the  excess  which 
is  to  be  "  paid  into  the  treasury  of  the  State."  Gen.  Laws,  c.  158, 
8.  5 ;  c  159,  ss.  6,  7,  9.  The  ^neral  laws  on  this  subject  were  en- 
acted after  this  company  was  incorporated^  Its  charter  required 
the  directors  to  make  an  annual  report  of  receipts  and  expendi- 
tures, some  account  of  which  would  be  necessary  under  certain 
provisions  of  the  charter  reserving  a  right  to  the  State  to  cause  the 
tolls  to  be  so  reduced  that  the  net  income  should  not  exceed  ten 
per  cent,  and  to  buy  the  road  at  a  price  that  would  allow  the  com- 
pany an  annual  pront  of  ten  per  cent.  The  power  of  amending 
the  charter  was  reserved.  What  that  power  is,  and  how  far  an  ex- 
ercise of  it  has  affected  the  defendant's  duty  of  keeping  accounts, 
may  be  material  questions.  Whether  the  accounts  whidi  the  com- 
pany is  required,  by  its  charter  or  other  law,  to  keep,  include  a  de- 
tailed account  of  the  local  tolls  when  the  profit  of  the  local  busi- 
ness cannot  be  exactly  ascertained  because  its  expense  cannot  be 
severed,  by  precise  calculation,  from  the  expense  of  the  through 
business,  may  be  a  material  question.  If  such  an  account  must  be 
kept,  however  trifling  its  value,  and  however  disproportionate  and 
unreasonable  its  cost,  it  would  show  the  amount  of  a  separate  fund 
of  the  Concord  company.  And  that  fund  being  in  the  possession  of 
that  company,  and  its  amount  being  known,  it  would  not  be  neces- 
sarily included  in  the  division  of  the  joint  fund  with  which  it  is 
mingled. 

In  a  monthly  account,  which  included  nearly  all  the  receipts  and 
expenses  of  both  companies,  expenses  were  deducted  from  receipts, 
leaving  the  balance  of  net  earnings  which  was  divided  between 
them  m  shares  of  4r-10  for  one,  and  6-10  for  the  other.  The  same 
receipts  were  also  unnecessarily  divided  into  shares  of  4r-10  and 
6-10,  and  the  same  expenses  were  unnecessarily  divided  into  shares 
of  4-10  and  6-10,  which  were  deducted  from  tne  shares  of  receipts, 
leaving  the  net  earnings  in  similar  shares.  The  superfluous  compu- 
tation seems  to  have  been  based  on  the  mistaken  idea  that,  in  law, 
the  difference  between  4^10  receipts  and  4:-10  expenses  is  not  4-10 
of  the  difference  between  the  same  receipts  and  expenses. 

The  defendants  offer  to  prove  that  all  the  trains  running  on  the 
road  between  Concord  and  Nashua  are  necessarily  through  trains ; 
that  the  local  business  of  that  road  is  necessarily  done,  with  its 
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through  business,  on  through  trains ;  and  that  the  cost  of  doinp^ 
both  is  necessarily  incurred  in  one  mass,  which  can  only  be  divided 
by  a  ffeneral  estimate.  If  this  is  so,  neither  the  net  income  of  the 
local  business,  nor  the  net  income  of  the  through  business,  can  be 
separately  ascertained  by  mere  book-keeping. 

In  the  business  connection  of  May  1,  1882,  nearly  all  the  expen- 
ses of  both  companies  were  joint.  Some  were  separate.  While  a 
union  of  some  expenses  may  be  reasonably  necessary,  there  may  be 
no  necessity  for  a  community  of  interest  in  such  items  as  taxes  and 
rents  of  branch  roads.  No  evidence  is  needed  to  show  that  public 
and  private  convenience  and  economy  require  the  natural  branches 
of  the  Concord  road  to  be  run  as  branches,  and  not  as  separate  roads. 
The  difficulty  is  in  making  the  best  legal  business  connection  between 
the  Concord  and  the  Lowell  companies.  One  thing  to  be  found  is 
the  most  convenient  and  frugal  line  of  corporate  power  that  can  be 
legally  drawn  between  their  joint  and  tlieir  separate  expenses.  The 
complainants  have  not  tried  to  iind  it.  The  aefendants  claim  that 
it  depends  upon  the  reasonable  necessity  of  the  case,  and  that  the 
reasonable  necesssity  is  a  question  of  fact  on  which  their  evi- 
dence was  excluded  by  the  order  limiting  the  scope  of  the  tes- 
timony. How  far  they  could  legally  avoid  unproductive  expense 
by  a  joint  expense  account  under  the  contract  of  May  1,  1882,  can 
not  be  decided  until  evidence  is  received  on  the  question  of  reason- 
able necessity,  or  that  question  is  shown  to  be  immaterial. 

Economical  railroad  management  is  a  public  right.  All  the  ex- 
penses of  the  Concord  company  are  paid  oy  the  public  in  the  form 
of  tolls  for  transportation ;  and  the  lower  the  expenses  the  lower 
the  tolls  ought  to  be.  A  considerable  part  of  the  grain  and  other 
food  used  in  New  Hampshire  is  brought  by  rail  from  other  states. 
The  prices  paid,  and  the  prices  received  for  provisions,  clothing, 
building  materials,  furniture,  machinery,  tools,  and  substantially 
all  movable  things,  as  well  as  the  necessaries  of  life,  are  affected 
by  the  railroad  tolls,  which  largely  depend  upon  th0  rate  of  railroad 
expenses.  The  public  who  pay  these  expenses  are  more  numer- 
ous than  the  taxpayers  who  pay  the  cost  of  maintaining  other  high- 
ways. All  who  produce  and  all  who  consume  are  interested  that 
goods  should  be  carried  as  cheaply,  as  conveniently,  and  as  safely 
as  possible.  N.  Lock  Co.  v,W,  &  N.  R.  R,  48  N.  H.  339,  363. 
A  low  rate  of  railroad  tolls  being  of  vital  importance  to  the  people, 
and  essential  to  the  prosperity  of  the  state,  railway  economy  is  a 
subject  in  which  not  only  the  stockholders,  but  the  whole  commu- 
munity  are  deeply  concerned.  The  stockholders  of  a  road  may  be 
less  interested  in  a  reduction  of  its  expenses  than  other  classes  of 
eople.  The  stockholders  of  the  Concord  company  may  get  the 
ighest  legal  dividends  notwithstanding  unnecessary  and  unreason- 
able expenses,  which  ought  to  be  cut  off  because  the  public  ought 
not  to  pay  them.     The  company  is  a  public  servant^  operating  a 
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piece  of  highway  for  the  public,  and  entitled  to  a  reasonable  or  a 
stipulated  compensation  (ascertainable  and  fixable  by  due  process  of 
law— McDuffee  v.  P.  &  K  R.  R,  52  N.  H.  430,  451)  for  its  pub- 
lic labor,  and  the  public  use  of  the  private  property  invested  by  the 
stockholders  in  the  highway.  The  road  being  a  public  road,  and 
the  expense  of  running  it  being  a  public  expense,  it  is  the  right  of 
the  public  that  it  be  run  in  the  cneapest  manner  allowed  by  law 
and  the  requirements  of  the  public  service  in  which  the  company 
is  enlisted  ;  and  it  is  the  enforcible  dutv  of  the  company  to  so  run 
tbe  road  as  not- to  violate  the  public  right  of  economical  manage- 
ment. If  the  law  requires  the  road  to  be  managed  extravaganfly, 
the  law  is  to  be  enforced  although  the  excessive  expense  is  a  pub- 
lic burden.  But  it  has  not  been  shown  by  evidence  or  argument 
that  the  union  of  expenses,  under  the  contract  of  May  1, 1882,  was 
either  extravagance  or  illegal  economy. 

Bv  our  former  decision  the  defendants  were  informed  that  it  was 
the  duty  of  the  Concord  company  to  keep  the  exclusive  control  of 
its  road,  and  to  form  with  the  Lowell  such  a  business  connection  as 
would  give  the  public  many  of  the  advantages  that  would  result 
from  a  general  partnerehip  of  the  companies.  The  partnership 
which  the  Concord  was  forbidden  to  form,  was  the  partnership 
which  was  held  in  the  decision  to  be  beyond  its  corporate  power. 
What  connection  was  condemned  and  what  connection  was  required 
by  that  decision,  is  a  question  on  which  eminent  counsel,  on  whose 
advice  this  complaint  is  prosecuted,  do  not  agree  with  eminent 
counsel  on  whose  advice  the  contract  complained  of  was  made. 
We  do  not  agree  with  the  counsel  of  either  party.  The  man- 
agement under  that  contract  was  partly  legal,  and  partly  illegal. 

The  directors  were  advised  that,  by  the  recission  of  the  contract 
of  Aug.  19, 1881,  and  the  changes  made  in  their  management,  they 
fully  complied  with  the  decision  of  the  court,  and  the  injunction  is- 
sued in  pursuance  thereof.  The  evidence  is,  that  in  making  those 
changes,  they  acted  in  good  faith,  with  due  care,  upon  legal  advice 
which  they  supposed  was  sound,  and  with  an  earnest  desire  and  ef- 
fort to  conform  their  management  to  the  decision.  The  partial 
failure  of  their  effort  not  being,  in  fact,  in  the  slightest  degree  in- 
jurious to  the  complainants,  or  any  other  stockholder,  or  to  the 
public  or  any  person,  the  directors  cannot  justly  be  subjected  to 
any  greater  penalty  than  a  nominal  fine. 

Stock  may  be  bonght  for  such  a  purpose  as  to  raise  a  question  of 
the  right  oi  the  buyer  to  employ  equitable  process  for  an  inequit- 
able object.  Bassett't?.  Salisbury  M.  Co.,  47  N .  H.  426,  442.  But  the 
complainants,  as  stockholders  whose  equitable  position  as  benefici- 
aries of  property  held  in  trust  by  the  corporation  is  not  impeached 
by  the  oefendants,  are  entitled  to  process  resti*aifling  the  action  of 
the  trustee  within  the  line  of  fiduciary  power,  however  harmless 
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or  beneficial  the  tranfi^reesion  of  tliat  power  may  be  to  the  com- 
plainants and  the  public. 

A  fine  of  one  dollar  is  imposed  on  each  of  the  directors. 

See  Stewart  «.  Brie  &  Western  Tnuu.  Ck>.  et  al.,  17  Minn.  872;  Morris  A 
Essex  R  R.  Co.  v,  Sussex  R.  R.  Co.,  4  C.  E.  Green,  IS  S.  C.  5  C.  E.  Green, 
543;  Nashua  Lock  Co.  v.  Worcester  &  Nashua  R  R.  Co.,  48  N.  H.  839; 
Bos  well «.  Mich.  S.  &  N.R  Co.,  23  N.  T.  258;  Burke  et  al  o.  Concord  R  R 
Corporation,  8  Am.  &  Eng.  R  R  Cas.  564.     See  also  next  case. 


Peabsoh 

V. 

CoNooBD  B.  B.  et  al. 

{Adwmee  Oate^  Nm  HcmpMre,  Aug.  30,  1883.) 

Two  railroad  companies  whose  lines  connected  with  a  third  one,  desiring 
to  obtain  control  of  the  line  of  such  third  company,  bought  a  contolling 
interest  in  its  stock  at  a  rate  greatly  in  excess  of  the  market  value.  They 
then  placed  a  number  of  their  own  directors  in  the  board  of  such  third  com- 
pany so  as  to  obtain  the  control  thereof  and  procured  said  board  to  enter 
into  contracts  with  them  relative  to  the  transportation  of  goods  over  the 
third  company^s  line,  and  to  vote  the  payment  of  certain  large  sums  as  com- 
promises of  claims  preferred  by  the  said  two  first-named  companies  against 
the  tMrd  one.  A  bill  in  equity  being  filed  by  a  stockholder  in  said  third 
company  in  the  nature  of  a  bill  quia  timet  praying  relief, 

Eddy  that  although  it  was  not  shown  that  the  contracts  entered  into  were 
not  fair  and  just,  nor  that  the  sums  voted  were  more  than  were  justly  due, 
that  nevertheless  the  manner  in  which  they  had  been  procured  constituted 
a  fraud  in  law. 

HM^  moreover  that  the  two  railroad  companies  had  no  power  to  pur- 
chase the  third  company's  stock  for  the  price  and  purpose  above  indicated. 

MMy  therefore  that  the  directors  of  the  third  company  were  incapable 
of  serving  as  such,  and  that  a  trustee  would  be  appointed  by  the  court  to 
manage  the  road. 

Bill  in  Equity,  in  the  nature  of  a  bill  quia  timet,  filed  by  John 
H.  Pearson,  a  stockholder  of  the  Concord  Bailroad  Corporation, 
in  behalf  of  himself  and  all  other  stockholders  who  may  come  in 
and  join  in  the  suit,  except  the  defendants,  against  the  Concord 
Bailroad  Corporation,  John  A.  Bnrnham,  J.  Thomas  Vose, 
Samuel  N.  Bell,  Frederick  Smyth,  John  P.  Pitman,  James  W. 
Johnson,  and  Benjamin  A.  Kimball,  its  directors,  the  Northern 
Railroad,  the  Concord  &  Claremont  Railroad,  the  Sugar  River 
Railroad,  the  Contoocook  River  Railroad,  the  Boston,  doncord  & 
Montreal  Railroad,  the  Nashua  &  Lowell  Railroad,  and  the  Bos- 
ton &  Lowell  Railroad — alleging  that  the  Concord  road,  with  the 
Nashua  and  Lowell  roads,  is  the  natural  outlet  for  the  traffic  of 
the  N.  and  B.,  C  &  M.  roads;  that  at  the  annual  meeting  of  the 
C.  R.  R.,  in  May,  1873,  John  E.  Lyon,  president  and  director  of 
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the  B.,  C.  &  M.  K.  R,  and  having  large  interests  in  that  road, 
and  acting  in  the  interest  of  that  road,  and  Onslow  Stearns,  pres- 
ident and  director  of  the  N.  B.  B.,  and  having  large  interests  in 
that  road,  and  acting  in  the  interest  of  that  road,  by  fraudnlently 
combiningand  conspiring  with  each  other,  and  with  the  other  de- 
fendants, Pitman,  Bamham,  Johnson,  and  Smyth,  procured  them- 
selves and  Pitman,  Johnson,  Bnrnham,  and  Smyth  to  be  elected 
directors  of  the  0.  B.  B.,  for  the  purpose  of  controlling,  managing, 
nsing,  and  enjoying  the  Concora  Bailroad,  its  property,  income, 
and  profits,  unjustly  and  illegally,  for  the  benefit  of  the  Northern 
and  b.,  C.  &  M.  roads,  and  compelling  the  C.  B.  B.  to  transact 
the  business  of  theN.  B.  B.  and  B.,  C  &  M.  B.  B.  at  low  and  un- 
just rates: 

That,  in  furtherance  of  their  fraudulent  desi^,  Lyon,  Steams, 
Pitman,  Bumham,  Johnson,  and  Smyth,  makmg  undue  use  of 
their  respective  official  positions  in  the  Northern  and  B.,  C.  &  M. 
roads,  procured,  prior  to  the  meeting  of  1873,  to  be  held  in  their 
names,  and  in  the  names  of  other  persons  in  their  interest,  a  lar^e 
number  of  the  shares  of  the  capital  stock  of  the  C.  B.  B.,  with  the 
understanding  and  agreement  that  two  of  the  directors  of  the  C. 
R  B.  to  be  elected  should  be  wholly  in  the  interests  of  Steams 
and  of  the  N.  B.  B.,  and  that  two  others  of  the  directors  should  be 
wholly  in  the  interest  of  Lyon  and  of  the  B.,  0.  &  M.  B.  B.,  thus 
proviaing  that  a  majority  of  the  directors  of  the  C.  B.  B.  should 
be  under  the  joint  control  of  Stearns  and  Lyon : 

That,  acting  under  this  agreement,  Stearns  and  Lyon  caused 
Steams  and  Burnham  to  be  elected  directors  of  the  C.  B.  B.,  as  the 
representatives  of  the  interests  of  Stearns  and  of  the  N.  B.  B.,  and 
Lyon  and  Pitman  to  be  elected  directors  as  the  representatives  of 
the  interests  of  Lyon  and  of  the  B.,  C.  &  M.  B.  B,  and  Johnson 
and  Smyth  to  be  elected  director  as  the  representatives  of  Steams, 
Lyon,  and  of  the  Northern  and  B.,  C.  &  M.  roads  : 

That  Steams  and  Lyon  were  constituted,  upon  their  own  de- 
mand, an  executive  committee  of  the  board  of  directors  so  chosen, 
to  direct  and  control  the  operating  of  the  C.  B.  B.  for  the  pur- 
poses mentioned : 

That  at  the  time  of  their  election  there  were  certain  contracts 
in  force  between  the  defendant  railroads  for  the  transportation  of 
freight  and  passengers,  concluded  after  much  deliberation,  and 
with  fair  and  equitable  regard  to  the  mutual  interests  of  the  roads  : 

That  the  contract  between  the  Concord,  Nashua,  and  Lowell 
roads  was  by  its  stipulations  to  remain  in  force  until  Febmary  1, 
1878 : 

That*  Stearns  and  Lyon,  with  the  fraudulent  design  of  benefiting 
the  Northern  and  B.,  C.  &  M.  roads  at  the  expense  of  the  Concord^ 
and  in  violation  of  their  trusts  as  directors  of  the  Concord,  fraudu- 
lently combined  and  conspired  with  the  other  defendants  to  reduce 
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the  rates  for  the  traffic  of  the  Northern  and  6.,  C.  &  M.  roads  over 
the  Concord,  and  over  the  Nashua  and  Lowell  roads,  below  an 
adequate  and  remunerative  price,  to  the  loss  of  the  Concord  road  in 
the  sum  of  $40,000  a  year : 

That  a  further  contract  was  secured  April  1,  1877,  for  the  trans- 
portation of  the  passengers  and  freight  of  the  Northern  and  6.,  C. 
&  M.  roads  over  the  Nashua  and  Lowell  roads  at  reduced  rates,  in 
consideration  that  the  Concord  R.  E.  should  pay  increased  rates 
over  the  Nashua  and  Lowell  roads  for  its  passengere  and  freight, 
and  the  sum  of  $10,413.52,  which  was  computed  by  applying  the 
reduced  rates  to  business  transacted  before  the  execution  of  the  con- 
tract, to  the  loss  of  the  Concord  E.  E.  of  the  sum  of  $30,000  a 
a  year,  during  the  continuance  of  the  contract,  and  until  its  expira- 
tion in  1881 : 

That  the  N.  E.  R.,  for  itself  and  for  the  Concord  and  Clare- 
mont,  the  Sugar  Eiver,  and  the  Contoocook  River  railroads,  and 
the  B.,  C.  &  M.  E.  E.,  have  preferred  certain  large  and  stale  claims 
against  the  Concord  E.  E.,  which  are  fraudulent  and  inequitable, 
and  are  barred  by  the  statute  of  limitations : 

That  the  defendant  directors,  acting  with  the  fraudulent  design 
of  benefiting  the  N.  E.  E.  and  the  B.,  C.  &  M.  E.  E.,  voted  in 
Dec,  1878,  to  pay  the  N.  E.  E.  $30,000,  and  tlie  B.,  C.  &  M.  E. 
E.  $38,000,  as  a  compromise  of  their  respective  claims: 

That  in  the  fixing  of  the  rates  aforesaid,  and  in  the  adjustment 
of  s»id  claims,  the  interests  of  the  Concord  E.  E.  and  of  the 
Northern  and  B.,  C.  &  M.  roads  are  not  identical  but  adverse ; 
and  that  Vose,  Pitman,  Burnham,  Johnson,  Smyth,  and  Kimball, 
each,  while  acting  in  behalf  of  the  Concord  E.  E.,  also  acts  in  be- 
half of  the  adverse  interests  of  the  Northern  and  B.,  C.  &  M. 
roads,  bargaining  with  himself  on  behalf  of  the  C.  E.  E.  and  of 
the  N.  E.  E.  and  B.,  C.  &  M.  E.  R.,  Kimball  having  been  elected 
director  in  place  of  Stearns,  deceased,  and  in  the  interest  of  the 
Northern  R.  R. ;  and  Vose  having  been  elected  director  and  pres- 
ident in  place  of  Lyon,  deceased,  and  in  the  interest  of  the  B.,  C. 
&  M.  R.  K.,  of  which  road  he  is  also  president  and  director. 

The  bill  prays  that  the  contracts  mentioned  may  be  set  aside  and 
declared  void ;  that  the  defendants  be  forever  enjoined  from  acting 
under  them ;  for  an  account ;  that  the  N.  R.  R.  and  B.,  C.  &  M.  R. 
R.  be  decreed  to  pay  over  to  the  C.  R.  R.  the  money  received  and 
retained  by  virtue  of  said  contracts;  that  the  N.  &  L.  R.  R.  and 
the  B.  &  L.  R.  R.  be  decreed  to  pay  over  the  money  received  and 
acquired  by  virtue  of  said  contracts  ;  for  a  receiver ;  for  an  injunc- 
tion against  the  Concord  paying  the  Northern  and  B.,  C.  &  M. 
roads  said  sums  of  $30,000  and  $38,000;  that  a  suitable  person  or 
persons  be  appointed  by  the  court  to  act  on  behalf  of  the  Concord 
R.  R.  in  all  matters  where  the  directors  are  legally  disqualified  by 
reason  of  their  representing  adverse  interests ;  for  the  removal,  or 
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snspensioD,  of  Yo6e,  Bamham,  Pitman,  Johnson,  Smyth,  and 
Kimball ;  and  for  general  relief. 

The  answer  of  the  Nashua  &  Lowell  Bailroad  denies  all  the 
all^ations  in  the  bill  relative  to  the  several  matters  complaiued  of. 

Tae  answers  of  all  the  other  defendants  deny  that  the  contract, 
mentioned  in  the  bill,  between  the  Concord,  Nashua  &  Lowell 
roads,  was  in  force,  and  to  continue  to  Feb.  1,  1878,  but  had  been 
terminated  in  accordance  with  a  provision  in  the  contract  by  the 
Nashua  and  Lowell  roads;  they  deny  all  fraud,  conspiracy,  and 
combinations ;  they  allege  that  they  have  acted  honestly  and  fairly 
in  all  matters  of  which  the  plaintiff  complains;  they  deny  any 
purpose  or  intent  to  benefit  the  upper  roads  at  the  expense  of  the 
Concord  road,  in  fixing  the  rates  of  trafiic  over  the  Concord  and 
lower  roads ;  they  deny  that  the  Concord  road  has  been  used  for 
the  benefit  of  the  upper  roads  at  low  and  unjust  rates ;  and  allege 
that  the  rates  fixed  are  no  higher  than  are  reasonable  and  just. 

The  answers  of  the  upper  roads  allege  that  the  rates  prior  to 
Jan.  1,  1877,  for  their  traffic  over  the  Concord  and  lower  roads, 
were  higher  than  for  the  Concord  over  the  Nashua  and  Lowell 
roads,  and  were  oppressive  and  unjust ;  and  that  the  claims  made 
by  the  upper  roads  against  the  Concord  road  are  not  barred  by  the 
statute  oi  limitations,  but  are  valid  and  legal  claims,  and  ought  in 
justice  to  be  paid,  or  the  greater  part  of  them. 

The  answer  of  the  Concord  Kailroad  alleges  that  the  claims  of 
the  upper  roads  are  of  doubtful  validity ;  that  how  much  ought  to 
be  allowed  is  uncertain ;  that  they  are  not  barred  by  the  statute  ; 
that  the  proposition  of  the  Concord  road  for  a  settlement  was  not 
accepted ;  and  that  a  majority  of  the  directors  are  willing  to  settle 
on  the  terms  proposed,  to  avoid  further  controversy. 

The  joint  answer  of  the  Northern  R.  R.  and  oi  the  Concord  & 
Claremont  N.  H.  E.  E.  admits  that  Lyon  and  Steams  and  others 
made  large  purchases  of  stock  in  the  Concord  R.  R.  to  prevent  the 
control  of  the  road  from  passing  into  the  hands  of  other  corpora- 
tions and  persons  out  of  the  state,  and  say  that  they  are  willing 
that  the  rates  over  the  Concord  and  lower  roads  for  the  trafiic  oi 
the  upper  roads  may  be  revised  and  fixed  by  an  impartial  board  of 
referees,  to  be  appointed  by  the  court,  although  they  protest  that 
the  rates  as  at  present  established  are  reasonable  and  just. 

To  the  answers  there  is  a  general  replication. 

The  facts  reported  by  the  referee  who  heard  the  case,  material 
to  be  considered,  are  as  follows : 

Lyon  was  president  of  the  B.,  C.  &  M.  R.  R.  from  1861  to  the 
time  of  his  aeath,  April  11,  1878,  and  a  director  of  the  Concord 
R.  R.  from  1873  until  his  death,  and  was  a  large  stockholder  in 
each  road.  He  was  succeeded  as  a  director  in  both  roads  by  Vose, 
his  executor,  who  has  been  president  of  the  former  since  the  death 
of  Lyou,  and  of  the  latter  since  the  death  of  Stearns.     Stearns  died 
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in  December,  1878,  being  at  the  time  of  his  death  president  of  the 
Northern  and  Concord  roads,  and  having  been  identified  with  the 
former  road  from  its  beginning,  and  for  a  quarter  of  a  century  had 
largely  controlled  its  management.  He  was  elected  director  and 
president  of  the  Concord  road  in  May,  187d,  and  held  these  offices 
until  his  death. 

The  board  of  directors  of  the  C.  R.  R.  consisted  of  seven  mem- 
bers, and  a  majority  of  the  board  have  been  directors  of  the  B.,  C. 
&  M.  and  Northern  roads  from  the  annual  meeting  in  1874  to  the 
time  of  the  filing  of  the  plain tifiPs  bill.  Stearns  and  Lyon  were,  by 
the  yearly  votes  of  the  Concord  directors,  the  executive  committee 
of  the  board,  with  power  to  direct  the  operation  of  the  road,  and 
make  all  necessary  purchases  and  contracts  therefor,  subject  to  the 
approval  of  the  board,  from  June,  1873,  until  they  died,  when 
Lyon  was  succeeded  by  Vose,  and  Steams  by  Kimball. 

Prior  to  the  annual  meeting  of  the  Concord  R.  R.  in  May,  1873, 
Stearns  and  Lyon  purchased  of  Johnson  about  eight  thousand 
shares  of  Concord  R.  R.  stock,  paying  therefor  $106  or  $106  per 
share,  a  sum  largely  in  excess  of  its  market  value,  Johnson  procur- 
ing the  stock  from  six  of  the  seven  persons  then  composmg  the 
board  of  directors  of  the  Concord  road.  Since  this  purchase  the 
^N'orthem  R.  R.  has  owned  stock  in  the  Concord  road,  and  has 
voted  thereon  at  the  annual  meetings  of  the  Concord  road,  the 
amount  so  voted  on  at  the  annual  meeting  in  May,  1879,  being 
1290  shares.  At  the  time  of  the  purchase  Steams  and  other  ofiS- 
cers  of  the  Northern  road  believed  that  the  managers  of  the  B.  & 
L.  R.  R.  were  negotiating  for  the  stock,  and  feared  that  it  would 
pass  permanently  into  unfriendly  hands.  Their  apprehensions 
were  material  inducements  to  the  purchase,  although  their  fears 
proved  to  have  been  groundless.  Tlie  purchase  was  made  for  the 
protection  and  benefit  of  their  respective  roads.  It  was  not  their 
purpose,  and  the  result  has  not  been,  to  reduce  the  dividends 
below  the  amount  allowed  by  law,  or  to  lessen  the  efficiency  or 
capacity  of  the  road  for  business,  or  for  the  accommodation  of  the 
public,  or  to  increase  the  fares  or  rates  for  freights,  or  to  allow  the 
property  or  its  market  value  to  depreciate ;  but  the  purchase  was 
made  with  the  intent  and  purpose  to  obtain  the  control  of  the 
road,  and  thereby  secure  more  favorable  contracts  for  the  business 
of  the  Northern  and  B.,  C.  &  M.  roads  over  the  lower  roads,  to 
which  they  were  entitled.  The  effect  of  the  purchase  was  to 
vest  the  control  of  the  Concord  road  in  the  hands  of  the  B.,  C.  & 
M.  and  Northern  roads,  and  to  elect  common  directors,  who  have 
controlled  the  management  of  the  Concord  road.  The  directors 
have  acted  honestly  and  fairly  in  the  discharge  of  their  joint 
duties,  but  as  the  result  of  such  directorship  tne  income  of  the 
Concord  road  has  been  diminished  and  that  of  the  other  roads 
increased. 
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In  1865  the  Concord  road  entered  into  a  contract  with  the  Nashua 
and  Lowell  roads  by  which  the  business  of  the  upper  roads  was 
forced  over  those  roads  at  increased  rates,  and  iif ty  per  cent  higher 
than  the  Concord  road  paid  the  Nashua  and  Lowell  roads  for  the 
same  service,  the  total  increase  amounting  in  twelve  yeara  to  $61,- 
106.81  to  the  C.  &  0.  E.  R.,  $38,363.84  to  the  Northern  road,  and 
about  $130,000  to  the  B.,  C.  &  M.  road.  The  rates  charged  were 
oppressive  and  unjust.  The  upper  roads  remonstrated  against  and 
opposed  the  contract  of  1866,  but  withdrew  opposition  upon  the 
promise  of  the  then  manager  of  the  Concord  road  ''  that  he  would 
make  it  just  as  well  for  the  upper  roads  as  though  the  contract 
were  not  executed."  The  referee  does  not  find  that  these  claims 
are  fraudulent,  but  finds  that  the  contrary  is  true,  and  that  their 
validity  has  not  been  denied  by  the  different  boards  of  directors  of 
the  Concord  ix>ad.  In  1878  the  directors  of  the  Concord  road 
voted  as  a  compromise  to  pay  the  Northern  road  for  itself  and  the 
C.  &  C.  R.  R.  the  sum  of  $30,000,  and  to  pay  the  B.,  C.  and  M. 
road  the  sum  of  $38,000.  The  latter  road  never  accepted  the 
offer,  and  it  does  not  appear  that  the  Northern  road  ever  took  any 
action  in  regard  to  the  offer  to  that  road. 

The  contract  of  1866  was  terminated  by  the  Lowell  line  prior  to 
April  1, 1877,  when  the  Concord  road  made  contracts  with  the 
upper  and  lower  roads,  by  which  it  receives  the  same  rates  from 
the  upper  roads  that  it  pays  to  the  lower  roads,  and  by  which  the 
uppper  roads  p^  to  the  Concord  less  than  under  the  contract  of 
1866,  and  the  Concord  pays  the  lower  roads  more,  amounting  to 
about  $10,000  a  year. 

E.  B.  S.  Banbom,  Brigham  &  Mitchell,  and  Marston  for  the 
plaintiff. 

Mugridge  for  Concord  R.  R.,  Kimball  and  Bumham. 

Chase  &  Streeter,  for  Bell  and  Smyth. 

Minot,  for  N.  R.  R.,  and  C.  &  C.  K.  R. 

Pike  &  Parsons,  for  C.  R.  R.,  and  N.  R.  R. 

Barnard  &  Barnard,  for  B.,  C.  &  M.  R.  R.,  Vose  and  Pitman. 

George,  for  B.  &.  L.  R.  R.,  and  N.  &  L.  R.  R. 

J.  H.  Benton,  Jr.,  for  N.  R.  R.,  and  C.  &  C.  R.  R. 

Bailey,  for  N.  &  L.  R.  R. 

Smith,  J. — The  gist  of  the  referee's  report  is,  the  two  upper 
roads  were  justly  entitled  to  more  favoraole  contracts  for  their 
business  over  the  Concord  road,  and  the  upper  roads  {i,  «.,  their 
managers  acting  for  them,  and  in  their  interest,)  bought  a  con- 
trolling interest  in  the  stock  of  the  Concord  R.  R.  for  the  purpose 
of  making  with  themselves,  as  controlling  managers  of  the  Con- 
cord road,  contracts  more  favorable  to  themselves ;  and  they  ac- 
conrplished  that  purpose.  The  upper  roads  having  bought  Concord 
R.  R.  stock  for  the  purpose  of  controlling  that  road  for  their  own 
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advantage,  having  exercised  their  control  of  it  by  making  certain 
contracts  with  themselves,  and  having  passed  the  vote  of  indemnity 
for  their  own  benefit,  the  question  is  whether  they  can  be  allowed, 
against  the  objection  of  a  stockholder  in  the  Concord  road,  to  exe- 
cute their  illegal  contracts  and  their  illegal  vote,  on  the  ground 
that  the  contracts  and  vote  are  just  and  fair,  and  such  as  the  Con- 
cord road  ought  to  have  made  and  passed. 

A  director  of  a  railroad  corporation,  though  not  technically  a 
trustee,  stands  in  a  fiduciary  relation  to  the  corporation,  and  is 
under  the  disability  of  a  trustee.  Practically,  the  directors  are 
trustees,  and  the  stockholder's  are  the  cestuis  que  trust.  Like  all 
other  persons  where  this  relation  exists,  he  cannot,  as  buyer  for  his 
corporation,  buy  of  himself  against  the  objection  of  his  cestui  que 
trust,  nor  as  seller  for  the  corporation  become  the  purchaser,  nor, 
being  its  agent  and  trustee,  contract  with  himself,  or  secure  to 
himself  advantages  not  common  to  other  stockholders,  because  such 
contracts,  and  relations  are  likely  to  bring  him  into  conflict  with 
his  duty  and  self-interest,  and  tempt  him  to  be  unfaithful  to  the 
superior  obligations  he  has  assumed.  Pierce  on  Kailroads,  36 ; 
Morawetz  on  Priv.  Corp.,  s.  245 ;  Angell  &  Ames  on  Corp.,  ss. 
233,  note  a.  312 ;  Butts  v.  Wood,  37  N.  T.  317 ;  Hoyle  v.  Eail- 
road,  54  N.  T.  314,  328 ;  Blake  v.  Kailroad,  56  N.  Y.  485,  490  ; . 
Barnes  v.  Brown,  80  N.  T.  527,  535 ;  Duncomb  v.  Railroad,  84 
N.  Y.  190,  198 ;  Eobinson  v.  Smith,  3  Paige  222,  232 ;  Koehler 
V.  Company,  2  Black,  715,  721 ;  Bliss  v.  Matteson,  45  N.  Y.  22 ;  1 
Perry  on  "trusts,  s.  207. 

The  plaintiff  is  a  stockholder  in  the  Concord  road,  and  sustains 
to  the  directors  of  the  road  the  relation  of  a  cestui  que  trust.  He 
seeks  an  injunction  to  prevent  the  execution  of  these  illegal  con- 
tracts and  vpte.  Must  he  fail  because  they  are,  or  may  be  shown 
to  be,  fair  and  just  ?  On  this  question  the  authoidties  are  not 
unanimous.  One  class  answer  it  in  the  affirmative,  some  of  them 
putting  upon  the  trustee  the  burden  of  proving  fairness.  Cum- 
berland Coal  &  Iron  Co.  v.  Parish,  42  Md.  598  ;  Ashhurst's  Ap- 
peal, 60  Pa.  St.  290  ;  Watt's  Appeal,  78  Pa.  St.  370.  Others  put 
upon  the  beneficiary  the  burden  of  proving  fraud.  Buell  v.  Buck- 
ingham, 16  Iowa,  284;  Merrick  v.  Peru  Coal  Co.,  61  HI.  472. 
The  second  class  answer  it  in  the  negative ;  and  this  is  the  view 
adopted  by  the  author  in  Pierce  on  Kailroads,  36,  who  says,  "  The 
rule  is  so  strict  that  it  does  not  permit,  as  against  a  disapproving 
cestui  que  trust,  an  inquiry  into  the  good  faith  and  fairness  of  a 
transaction  which  comes  within  it."  And  this  is  the  law  as  settled 
in  our  own  decisions. 

In  Currier  v.  Green,  2  N.  H.  225,  this  court,  speaking  through 
Mr.  Chief-Justice  Bichardson,  said  that  the  rule  tnat  the  agent  of 
another  in  the  sale  of  an  estate  is  incapacitated  to  make  a  contract 
which  shall  give  him  an  interest  in  the  purchase,  ^^is  founded  on 
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general  principles  of  pnblic  convenience.  As  no  conrt  could  be 
able  in  many  cases  to  ascertain  the  truth,  a  contract  of  this  kind  is 
not  permitted  in  any  instance,  however  honest  the  circumstances 
may  be,  the  general  interests  of  the  public  requiring  that  it  should 
be  held  to  be  invalid  in  eveiT  instance ; "  and  he  concluded  by 
quoting  from  Sugden's  Law  of  vendors,  392,  as  follows :  "  He  that 
is  intrusted  with  the  interest  of  others  cannot  be  allowed  to  make 
the  business  an  object  of  interest  to  himself,  because  from  the 
frailty  of  nature  one  who  has  the  power  will  too  readilv  be  seized 
with  the  inclination  to  use  the  opportunity  for  serving  his  interest 
at  the  expense  of  those  for  whom  he  is  interested." 

In  Perkins  v.  Thompson,  3  N.  H.  144,  146,  the  same  learned 
judge  said :  "  If  it  were  once  decided  in  this  court  that  a  sheriflE 
might  be  interested  lawfully  in  the  purchase  of  articles  he  himself 
was  selling  upon  an  execution,  it  would  open  an  avenue  to  frauds 
for  the  detection  of  which  our  courts  have  very  inadequate  means. 
And  it  seems  to  us  that  every  principle  of  public  policy  requires 
that  we  should  at  once  close  this  avenue  forever,  by  nolding  that  in 
no  case  can  a  sheriff  be  interested  in  the  purchase  of  an  article  he 
is  selling  as  a  public  oflBcer,  and  by  treating  every  such  purchase 
as  voidable,  at  the  election  of  the  debtor."  See,  also,  Brackett  v, 
Tillotson,  4  N.  H.  208. 

In  Kemick  v.  Butterfield,  31  N.  H.  70,  87,  89,  where  the  ad- 
ministrator  overbid  the  purchaser  in  the  hope  of  getting  a  higher 
bid,  and  then  persuaded  him  to  take  it  off  nis  hands,  Mr.  Justice 
Bell  said :  "We  regard  the  whole  transaction  as  dangerous  and  im- 
proper, and  as  illegal,  giving  no  right  to  the  administrator  to  hold 
the  property,  or  to  claim  any  conveyance  under  his  bid."  And, 
again :  "  It  is  an  abuse  of  authority  which  may  be  taken  advantage 
of  by  any  one  whose  interest  is  anected.  Hence  cestuis  que  trust, 
and  all  for  whom  the  trustee  or  agent  acted,  have  an  option  to 
avoid  the  sale,  and  retain  the  property  sold,  or  to  confirm  the  sale, 
and  receive  the  consideration,  as  may  be  for  their  interest."  See 
Hoitt  V.  Webb,  86  N.  H.  158,  163 ;  Sparhawk  v.  Allen,  21  N.  H. 
9,  22-15 ;  French  v.  Currier,  47  N.  H.  88,  98 ;  Hoit  v.  Russell.  56 
N.  H.  559,  564 ;  Ashuelot  R.  R.  v.  Elliot,  57  N.  H.  397, 433-437, 
439-442. 

It  hardly  seems  necessary  to  go  to  the  reports  of  other  jurisdic- 
tions for  confirmation  of  a  doctrine  so  firmly  established  in  our 
own  reports.  There  is  a  partial  review  of  some  of  the  leading 
cases  in  the  opinion  of  Gilchrist,  C.  J.,  in  Sparhawk  v,  Allen,  21 
N.  H.  9,  22-25.  They  confirm  the  doctrine  as  held  in  this  State. 
It  has  been  uniformly  so  held  in  England  since  the  decision  in 
Holt  V.  Holt,  1  Ch.  Cas.  190,  decided  in  1670.  Judge  Story  says : 
"If  the  seller  were  permitted,  as  the  agent  of  another,  to  become 
the  purchaser,  liis  duty  to  his  principal  and  to  his  own  interest  would 
stand  in  direct  opposition  to  each  other ;  and  thus  a  temptation. 
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perhaps  in  many  caaes  too  strong  for  resistance  by  men  of  flexible 
morals,  or  hackneyed  in  the  common  devices  of  worldly  business, 
would  be  held  out,  which  would  betray  them  into  gross  miscoii* 
duct,  and  even  into  crime.  It  is  to  interpose  a  preventive  check 
against  such  temptations  and  seductions  that  a  positive  prohibition 
has  been  found  to  be  the  soundest  policy,  encouraged  by  the  purest 
precepts  of  Christianity/'  Story  Agency,  ss.  210,  211.  And, 
again :  "  The  principle  applies,  however  innocent  the  purchase  may 
h^  in  a  given  case.  It  is  poisonous  in  its  consequences.  The 
cestui  que  trust  is  not  bound  to  prove,  nor  is  the  court  bound  to 
decide,  that  the  tnistee  has  made  a  bargain  advantageous  to  him- 
self. The  fact  may  be  so,  and  yet  the  party  not  have  it  in  his 
power  distinctlv  and  clearly  to  show  it.  it  is  to  guard  against  this 
uncertainty  and  abuse,  and  to  remove  the  trustee  from  temptation, 
that  the  rule  does  and  will  permit  the  cestui  que  tr\]st  to  come  at 
his  own  option,  and,  without  showing  essential  injury,  to  insist 
upon  having  the  experiment  of  another  sale."  1  Story  Eq.  Jur., 
s.  322. 

Parsons  lays  down  the  rule  thus :  '^  If  an  aeent  to  sell  become 
the  purchaser,  or  if  an  agent  to  buy  be  himself  the  seller,  a  court 
of  chancery,  upon  the  timely  application  of  the  principal,  will  pre- 
sume that  the  transaction  was  injurious,  and  will  not  permit  the 
agent  to  contradict  this  presumption,  unless,  indeed,  he  can  show 
that  the  principal,  when  furnished  with  all  the  knowledge  he  him- 
self possessed,  gave  him  previous  authority  to  be  such  buyer  or 
seller,  or  afterwards  assented  to  such  purchase  or  sale."  1  Pars. 
Cont.  87,  and  cases  cited,  viz. : 

Coles  V.  Trecothick,  9  Ves.  234,  247 ;  Lowther  v.  Lowther,  13 
Ves.  103 ;  Ex  parte  Hu^es,  6  Ves.  617;  East  India  Co.  v.  Hench- 
man, 1  Ves.,  Jr.,  289 :  Ex  parte  Bennett,  10  Ves.  385 ;  Oliver  v. 
Court,  8  Price,  127 ;  Fox  v.  Mackrett,  2  Bro.  Ch.  400 ;  The  York 
Buildings  Co.  v,  Mackenzie,  8  Bro.  P.  C.  42 ;  Maloney  v.  Eeman, 
2  Dm.  &  War.  31 ;  Murphy  v.  O'Shea,  2  Jones  Law,  422 ;  Davoue 
V.  Fanning,  2  Johns.  Ch.  252 ;  Moore  v.  Moore,  1  Seld.  256 ;  Con- 
ger V.  Ring,  11  Barb.  356 ;  Cumb.  Coal  &  Iron  Co.  v,  Sherman,  30 
Barb.  653 ;  McConnell  v.  Gibson,  12  111.  128 ;  Pensonneau  v.  Bleak- 
ley,  14  111.  15 ;  Dwight  v.  Blackmar,  2  Mich.  330 ;  Clute  v.  Barron, 
2  Mich.  192 ;  Allen  v.  Bryan,  7  Ired.  Eq.  276 ;  White  v.  Trotter, 
14  Sm.  &  M:.  30 ;  Michoud  v.  Girod,  4  How.  503 ;  Green  v.  Sar- 
gent, 28  Vt.  466 ;  Buell  v.  Buckingham,  16  Iowa,  284. 

See,  also.  Holt  v.  Holt,  1  Ch.  Cas.  190 ;  Hatch  v.  Hatch,  9  Ves. 
297 ;  Whelpdale  v,  Cookson,  1  Ves.,  Sr.,  8 ;  Hughes  v.  Watson, 
Scotland,  1846 ;  Hall  v.  Brown,  3  Bro.  C.  C.  177;  Keech  v.  Sand- 
ford,  8  Eq.  Cas.,  Abr.,  741 ;  Aberdeen  R'y  Co.  v.  Blaikie,  1  Macq. 
461 ;  Lewis  v.  Hilman,  3  H.  L.  Cas.  607,  629,  630 ;  In  re  Bloye^s 
Trust,  1  Mac.  &  G.  488,  495 ;  Ex  parte  James,  8  Ves.  337 ;  Ogden 
V.  Murray,  39  N.  Y.  202,  208 ;  Torrey  v.  Bank,  9  Paige,  644  664 ; 
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Gardner  v.  Ogden,  23  N.  T.  327 :  Jewett  v.  Miller,  10  N.  T.  402, 
405 ;  Duncomb  v.  K.  E.  Co.,  84  IT.  T.  190, 199 ;  Coleman  v.  Sec- 
ond Ave.  R.  R.  Co.,  38  If.  Y.  201 ;  Barnes  v.  Brown,  80  N.  T.  527; 
Van  EpjpB  V.  Van  Epps,  9  Paige,  237,  242 ;  Bergen  v.  Bennett,  1 
Cainee  Cas.  in  Error  19 ;  Monroe  v.  Allaire,  2  Cainee  Cas.  in  En-or 
183 ;  4  Kent  Com.  438 ;  Raisin  v.  Clark,  41  Md.  158 ;  S.  C,  20 
Am.R.66;  Teackel  v.  Litchfield,  13  Allen  417 ;  Rice  u  Wood,  113 
Mass.  133, 135 ;  Marsh  v.  Whitman,  21  Wall.  178, 183 ;  Wardell  v. 
K.  R.  Co.,  103  U.  S.  651,  658 ;  Goodin  v.  Canal  Co.,  18  Ohio  St 
169 ;  Railroad  v.  Kellj,  77  111.  426. 

The  reasons  for  the  exclusion  of  all  inquiry  into  the  bona  fides 
of  the  transaction  are  expressed  in  these  cases  with  clearness  and 
exactness,  and  sometimes  b^  the  learned  judges  in  a  style  both 
quaint  and  pithy.  Mr.  Justice  Field  said :  ^^  The  two  positions  im- 
pose different  obligations,  and  their  union  would  at  once  raise  a 
conflict  between  interest  and  duty ;  and  constituted  as  humanity  is,  in 
the  majority  of  cases  duty  would  be  overborne  in  the  struggle."  War- 
dell V.  K.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  427;  Marsh  -w. Whitemore, 
21  WalL  178, 183.  "  It  is  to  avoid  the  necessity  of  any  such  inquiry, 
in  which  justice  might  be  balked,  that  the  rule  takes  so  general  a 
form."  Jewett  v.  Miller,  10  N.  T.  402, 405.  "  The  rule  is  founded 
in  the  known  weakness  of  human  nature,  and  the  peril  of  permit- 
ting any  sort  of  collision  between  the  personal  interests  of  the  indi- 
vidual and  his  duties  as  trustee  in  his  fiduciary  character."  Dun- 
comb  V.  R.  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  293.  "  It  is  founded  in 
the  danger  of  imposition  and  the  presumption  of  the  existence  of 
fraud  which  is  inaccessible  to  the  eye  of  the  court.  The  policy  of 
the  rule  is  to  shut  the  door  against  temptation."  Van  Epps  v.  V  an 
Epps,  9  Paige  237,  242 ;  4  Kent  Com.  438.  Lord  Eldon  gave  as  a 
reason  "  that  the  inquiry  is  so  easily  baiSed  in  a  court  of  justice." 
Hatch  V.  Hatch,  9  ves.  297.  Lord  Hardwicke  said :  " It  is  not 
enough  for  the  trustee  to  say  |you  cannot  prove  any  fraud,'  as  it  is 
in  his  power  to  conceal  it."  whelpdale  v.  Cookson,  1  Ves.,  Sr.,  8. 
Loi-d  Jaffrey  said :  "  It  is  presumptio  juris  et  de  iure,  that  where  a 
person  stands  in  these  inconsistent  relations  of  both  buyer  and  seller 
there  are  dangers,  and  it  is  not  relevant  to  say  that  it  is  impossible 
there  could  be  any  in  the  particular  case."  Hughes  v,  Watson, 
Scotland,  1846.  Lord  Cranworth  said :  "  It  may  sometimes  happen 
that  the  terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal, 
with  the  estate  or  interests  of  those  for  whom  he  is  trustee  may 
have  been  as  good  as  could  have  been  obtained  from  any  other 
person :  they  may  even  at  the  time  have  been  better.  But  still  so 
inflexible  is  the  rule  that  no  inquiry  on  that  subject  is  permitted. 
The  English  authorities  on  this  subject  are  numerous  and  uniform." 
Aberdeen  R'y  Co.  v.  Blaikie,  1  Macq.  461  (H.  L.  1854).  Nothing 
less  than  incapacity  is  ''able  to  shut  the  door  against  temptation, 
where  the  danger  is  imminent  and  the  security  against  discovery 
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frreat.  The  wise  policy  of  the  law  has  therefore  pnt  the  sting  of 
disability  into  the  temptation  as  a  defensive  weapon  against  the 
strength  of  the  danger  which  lies  in  the  situation.  York  Build- 
ings Co.  V.  Mackenzie,  8  Bro.  P.  C.  42 ;  Davoue  v.  Fanning,  2  John. 
Ch.  252,  2T0. 

In  Michoud  v.  Girod,  4  How.  503, 557,  the  court  said :  "  We  are 
aware  that  cases  may  be  found  in  the  reports  of  some  of  the  chan- 
cery courts  in  the  United  States  in  whicn  it  has  been  held  that  an 
executor  may  purchase,  if  he  be  without  fraud,  any  property  of  his 
testator,  at  open  and  public  sale,  for  a  fair  price,  and  that  such  pur- 
cliase  is  only  voidable,  and  not  void,  as  we  hold  it  to  be^  But  with 
all  due  respect  to  the  learned  judges  who  have  so  decided,  we  say 
tliat  an  executor  or  administrator  is,  in  equity,  a  trustee  for  tlie  next 
of  kin,  legatees,  and  creditors,  and  that  we  have  been  unable  to  find 
any  one  well  considei'ed  decision  with  other  cases,  or  any  one  case 
in  the  books,  to  sustain  the  right  of  an  executor  to  become  the  pur- 
chaser of  the  property  which  he  represents,  or  any  portion  of  it, 
though  he  lias  done  so  for  a  fair  price,  without  fraud,  at  a  public 
sale." 

This  case  is  within  that  class  \crhere  the  agent  to  sell  is  precluded 
by  the  policy  of  the  law  from  purchasing.  The  Northern,  B.  C  & 
M.,  and  Concord  railroads  are  connecting  roads.  The  upper  roads 
have  the  right  by  statute  to  require  the  Concord  road  to  haul  their 
passengers  and  freight  over  its  road  upon  paying  reasonable  tolls 
themfor,  and  in  turn  they  are  required  to  do  the  same  for  the  Con- 
cord road.  Rates  for  such  transportation  must  be  fixed  by  contract, 
or  by  referees  appointed  by  the  court  upon  petition  of  one  of  the 
parties.  G.  L.,  c.  164,  ss.  3-9.  The  statute  has  provided  a  remedy 
simple,  adequate,  inexpensive,  expeditious,  ana  efficacious.  The 
upper  roads,  feeling  aggrieved  by  the  tolls  charged  by  the  Concord 
road,  declined  to  seek  redress  under  the  statute,  but  sought  a  rem- 
edy by  disabling  the  Concord  road  to  contract  with  mem,  and 
undertook  to  contract  with  a  board  of  directors  elected  by  them- 
selves. The  relation  of  the  upper  roads  to  the  Concord  was  that 
of  buyer  and  seller.  The  upper  roads  desired  to  purchase  of  the 
Concord  the  transportation  of  their  freight  and  passengers  over  the 
road  of  the  latter.  The  Concord  desired  to  sell  the  transportation 
over  its  own  road  of  the  traffic  of  the  upper  roads.  It  was  for  the 
interest  of  the  upper  roads  to  procure  tne  lowest  rates,  and  their 
directors  were  bound  to  use  the  knowledge  they  had  derived  from 
the  confidence  reposed  in  them  as  directors  to  attain  that  result ; 
and  the  interest  of  the  Concord  road  was  to  procure  the  highest 
rates,  and  its  directors  were  bound  to  use  their  special  knowledge 
for  the  advantage  of  that  road.  Their  interests  being  confiicting, 
it  was  impossible  for  common  directors  to  procure  the  lowest  rates 
for  one  party,  and  the  highest  rates  for  the  other.  **  No  man  can 
serve  two  masters."     They  were  not  arbitrators  called  in  to  adjust 
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coDflicting  claims,  nor  were  they  disinterested.  The  referee  has 
found  that  the  purchase  of  Concord  stock  at  prices  largely  in  excess 
of  its  market  value  was  made  with  the  intent  and  purpose  of  ob- 
taining control  of  the  Concord  road,  and  thereby  to  secure  more 
favorsu)le  contracts  for  the  business  of  the  upper  roads  over  the 
lower.  The  plan  was  formed,  the  purchase  was  made,  the  control 
of  the  Concord  road  was  obtainea,  and  more  favorable  contracts 
were  secured.  By  taking  the  control  of  the  Concord  road,  the 
upper  roads  disabled  it  as  a  contracting  party.  In  iixing  the  rates 
of  that  road  for  their  business,  they  were  contracting  with  them- 
selves. When  a  transaction  is  a  fraud  in  law,  it  is  unnecessary  to 
prove  a  fraud  in  fact,  nor  is  it  permissible  to  show  that  the  trans- 
action was  an  honest  one.  Coburn  v.  Pickering,  3  N.  H.  415.  The 
justness  of  the  contracts  made  with  themselves,  and  of  the  votes 
they  passed  as  directoro  of  the  Concord  Hailroad  for  their  own 
benent,  does  not  impart  any  validity  or  legality  to  those  contracts 
or  votes.  If  such  contracts  were  to  stand  until  shown  to  be  fraud- 
ulent and  corinipt,  the  result,  as  a  general  i-ule,  would  be  that  they 
must  be  enforced  in  spite  of  fraud  or  corruption.  Flint  &c.,  E.  R. 
Co.  V.  Dewey,  14  Mich.  477. 

A  plea  in  trespass  qu.  cl.,  that  the  defendant  was  a  creditor  of 
the  plaintiff,  and  entered  upon  his  farm  to  take  the  crops  in  pay- 
ment of  his  debt,  is  no  better  in  ethics  than  in  law.  If  the  defend- 
ant in  replevin  or  trover  were  to  defend  upon  the  ground  that  he 
w?s  a  creditor  of  the  plaintiff,  and  took  tne  goods  in  payment  of 
his  claim,  he  would  scarcely  need  to  be  informed  that  the  justice 
of  his  claim  would  be  utterly  immaterial  upon  the  question  of  his 
right  to  enforce  payment  by  committing  a  tort.  A  person  may 
require  a  common  carrier  to  transport  his  goods  for  a  reasonable 
compensation.  His  refusal  does  not  justify  the  former  in  seizing 
his  teams,  fixing  reasonable  rates,  and  compelling  the  carrier's  ser- 
vants to  transport  his  goods  at  such  rates.  The  reasonableness  of 
the  rates  so  fixed  would  impart  no  validity  to  the  compulsory  pro- 
cess employed  in  fixing  them.  A  guardian  cannot  contract  with 
Iiimself  for  the  rent  of  his  ward's  real  estate,  or  the  use  of  his 
ward's  mill,  nor  resolve  to  compensate  himself  out  of  his  ward's 
money,  for  wrongs  done  him  by  his  ward  before  he  was  put  under 
guardianship.  It  would  be  immaterial  whether  or  not  he  obtained 
the  appointment  of  guardian  for  the  purpose  of  making  the  con- 
tract, or  of  obtaining  the  compensation.  The  fairness  and  justness 
of  the  contract,  and  of  the  resolution  formed  by  him  as  guardian 
for  his  own  benefit,  would  not  be  a  ground  on  which  the  illegal 
contract  and  resolution  could  be  maintained  by  the  guardian  against 
his  ward. 

The  immediate  government  and  direction  of  the  affairs  of  the 
Concord  Bailroad  are,  by  its  charter,  vested  in  a  board  of  seven 
directors,  to  be  chosen  by  the  members  of  the  corporation.    In  this 
13  A.  &  £.  R.  Gas.— 8. 
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respect  the  stockholders  have  no  voice  and  no  vote.  They  are  as 
powerless  ^  a  ward  in  the  hands  of  his  gaardian.  The  law  requires 
of  a  guardian  self-denial,  integrity,  diligent  attention,  an  eye  single 
to  the  interest  of  his  ward,  and  that  he  be  above  mercenary 
motives — Sparhawk  v.  Allen,  21  N.  H.  9,  26— qualities  no  less  re- 
quisite in  a  director  in  the  discharge  of  his  duty.  To  whom  shall 
toe  stockholders  look  with  confidence  that  their  interests  will  be 
protected  but  to  their  directors  ?  And  when  the  stockholders'  in- 
terests are  sacrificed,  or  threatened,  they  have  no  other  resort  for 
protection  except  to  a  court  of  chancery.  We  think  this  is  a  case 
where  the  law  is  called  upon  to  interpose  its  aid  in  behalf  of  the 
stockholders.     March  v.  Kailroad,  40  x7.  H.  548,  567. 

The  question  whether  the  contracts,  made  by  the  defendants  for 
rates  over  the  lower  roads,  are  fair  and  just,  and  whether  the  vp- 
per  roads  have  valid  and  legal  claims  against  the  Concord  road, 
cannot  be  litigated  or  contested  with  the  upper  roads  by  a  board  of 
Concord  Kailroad  directors  whose  interests  are  opposed  to  those  of 
the  Concord  road,  and  are  in  harmony  with  tnose  of  the  upper 
roads. 

In  the  making  of  these  contracts,  and  in  the  settlement  of  these 
claims,  the  stockholders  of  the  Concord  road  have  the  legal  right 
to  the  services  of  director  whose  interests  are  not  hostile  to  their 
interests.  A  director  or  stockholder  in  the  Northern  or  B.,  C.  & 
M.  road  is  not  such  a  director.  It  may,  for  most  purposes,  be  con- 
venient and  desirable  that  the  same  person  or  persons  should  act  as 
directors  of  two  or  more  roads  forming  parts  of  a  continuous  line. 
For  many  purposes  their  interests  are  not  adverse.  The  harmoni- 
ous working  of  the  several  parts,  when  a  large  portion  of  its  busi- 
ness is  the  transportation  of  goods  and  passengers  over  the  whole 
line,  requires  unity  of  purpose  and  management.  But  however  all 
this  may  be,  it  cannot  displace  or  override  the  rights  of  the  stock- 
holders of  a  single  road,  that  it  sliall  be  operated  primarily  in  their 
own  interest. 

In  England  parliament  has  declared  by  statute  (8  &  9  Vict.,  c. 
16),  that  no  person  interested  in  any  contract  with  a  corporation 
shallbe  capable  of  being  a  director  thereof,  and  if  any  director 
shall  directly  or  indirectly  be  concerned  in  any  contract  with  the 
corporation,  his  office  shall  become  vacant.  The  office  becomes 
vacant,  although  in  a  suit  at  law  between  the  parties  upon  such  a 
contract  the  contract  is  not  held  void.  Foster  v.  Oxford,  &c,  E'y 
Co.,  13  C.  B.  200 ;  76  E.  C.  L.  200.  Such  contracts  are  voidable 
in  equity  at  the  suit  of  a  stockliolder.  We  have  no  such  statute, 
but  reason  and  common-sense,  and  all  the  analogies  of  the  law,  for- 
bid that  a  person  should  act  in  a  position  of  trust  when  self-interest 
conflicts  with  dutj^.  The  consciences  of  men  in  such  positions  will 
not  stand  the  strain  of  self-interest.  We  approve  the  remarks  of 
Welsh,  J.,  in  Goodin  v.  C.  &  W.  Canal  Co.,  18  Ohio  St.  169 :  ^  A 
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director  whose  personal  interests  are  adverse  to  those  of  the  cor- 
poration, has  no  right  to  be  or  act  as  a  director.  -As  soon  as  he 
iinds  that  he  has  personal  interests  which  are  in  conflict  with  those 
of  the  company,  he  on^ht  to  resign.  No  matter  if  a  majority  of 
the  stockhmders  as  wen  as  himseli  have  personal  interests  in  con- 
flict with  those  of  the  company.  He  does  not  represent  them  as 
persons,  or  represent  their  personal  interest.  He  represents  them 
as  stockholders,  and  their  interests  as  such."  KoUing  Stock  Co. 
v.  Eailroad,  34  Ohio  St.  465,  was  a  stockholders'  bill  for  an  injunc- 
tion. The  plaintiffs  board  of  five  directors  were  members  of  the 
defendant's  Doard  of  thirteen.  The  bill  was  dismissed  because  not 
seasonably  brought,  and  the  remarks  of  the  court  to  the  effect  that 
the  agreement  sought  to  be  set  aside  was  valid  because  executed 
by  a  majority  of  the  board  without  the  interested  directors,  would 
seem  to  be  dicte.  Ashhurst's  Appeal,  60  Pa.  St.  291,  and  Watts's 
Appeal,  78  Pa.  St.  870,  are  sometimes  cited  to  the  point  that  con- 
tracts or  sales,  made  by  a  board  of  directors  with  or  to  some  of  their 
number,  may  be  sustained  in  equity,  and  the  remarks  of  the  court 
are  to  the  point  that  such  contracts  and  sales  may  be  upheld  if  their 
perfect  fairness  is  shown.  These  cases  were  stockholders'  bills  to 
set  aside  sales  of  property,  upon  the  ground  of  a  violation  of  fidu- 
ciary duty.  Kelief  was  aenied  upon  the  ground  that  the  applica- 
tions came  too  late. 

Flaffg  V,  Manhattan  E'y  Co.,  U.  S.  Oir.  Ct.,  So.  Dist.  K  T.,  4 
Am.  &  Eng.  E.  K.  Cas.  141,  decides  that  where  an  agreement  is 
made  by  the  directors  relinquishing  the  right  to  a  guaranty  of 
dividends  to  a  corporation  by  another  corporation,  the  execution 
of  the  agreement  will  not  be  enjoined  at  the  suit  of  a  stockholder, 
because  three  of  the  directors  voting  were  also  stockholders  in  the 
guarantor  corporation,  it  appearing  that  without  counting  their 
votes,  a  majority  of  the  directors  voted  for  the  measure. 
^  In  Butts  V.  Wood,  38  Barb.  181— S.  C,  37  N.  Y.  817— the  ac- 
tion of  the  majority  of  two  in  a  board  of  three,  passing  upon  the 
claim  of  a  third  director  who  also  voted,  was  set  aside  at  the  in- 
stance of  one  of  the  stockholders.  See,  also.  Wardens  of  St.  James 
V.  Rector,  cfec,  Church  of  Redeemer,  45  Barb.  456 ;  Kitchen  v.  R. 
R.  Co.,  69  Mo.  224 ;  Kelly  v.  R.  R.  Co.,  77  111.  426 ;  Kochler  v. 
Black,  &c.,  Co.,  2  Black,  720;  Moravetz  on  Priv.  Corp.  245,  and 
cases ;  1  Perry  on  Trusts,  s.  207  and  cases ;  Pierce  on  Railroads 
36-40,  and  cases ;  Green's  Price's  Ultra  Vires,  477,  n.  (a)  and 
cases. 

Stockholders  and  creditors  are  entitled  not  only  to  the  vote  of  a 
director  in  the  board,  but  to  his  influence  and  argument  in  discus- 
sion. Ogden  V.  Murray,  39  N.  T.  202,  207 ;  Aberdeen  R'y  Co.  v. 
Blaikie,  1  Macq.  (H.  L.  Cas.)  461,  where  the  court  said,  "  It  was 
Mr.  Blaikie's  duty  to  give  to  his  co-directors  and  through  them  to 
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the  company  the  fnll  benefit  of  all  the  knowledge  and  skill  which 
he  could  bnng  to  bear  on  the  subject." 

In  Barnes  v.  Brown,  80  N.  T.  527,  636,  the  court  said :  "  K  he 
[plaintifi]  had  attempted  to  perform  the  contract  while  he  was  di- 
lector,  the  stockholders  could  probably  have  intervened  bv  some 
suit  in.  equity  adapted  to  the  nature  of  the  case,  to  nullify  tne  con- 
tract as  to  him,  or  to  restrain  him  as  to  the  performance  thereof,  or 
to  compel  him  to  elect  to  resign  his  office  of  director  or  to  give  up 
the  contract." 

Our  conclusion  upon  this  part  of  the  case  is,  that  the  directors 
of  the  Concord  road  could  not  make  the  contracts  with  the  upper 
roads,  nor  settle  the  claims  of  those  roads  against  the  Concord  road. 
For  the  transaction  of  that  part  of  the  business  of  their  office  they 
were  disabled  by  the  understanding  on  which,  the  purpose  for 
which,  and  the  interest  in  and  by  which  they  were  elected. 

The  case  finds  that  the  Northern  Kailroad  is  the  owner  of  1,290 
shares  of  Concord  Bailroad  stock,  purchased  in  1873,  upon  which 
it  has  since  voted  at  the  meetings  of  the  Concord  Bailroad. 

A  corporation  cannot  become  a  stockholder  in  another  corpo- 
ration,  unless  such  power  is  given  it  by  its  charter,  or  is  necessarily 
implied  in  it — Franklin  Co.  v.  Lewiston  Savings  Bank,  68  Me.  43 ; 
Mutual  Savings  Bank  v.  Meriden  Agency  Co.,  24  Conn.  159; 
Green's  Brice's  Ultra  Vires,  91,  and  cases  cited ;  Morawetz  on  Priv* 
Corp.,  s.  229,  and  cases  cited — especially  if  the  purchase  be  for  the 
purpose  of  controlling  or  aflfecting  the  management  of  the  other 
corporation.  Sumner  v,  Marcy,  3  W.  &  M.  105.  Dealing  in 
stocks  is  not  expressly  prohibited  in  the  act  of  congress  providing 
for  the  organization  of  national  banks — ^U.  S.  Eev.  Stats.,  s.  5136, 
T  7 — but  such  prohibition  is  implied  from  the  failure  to  grant  the 
power.  First  rf at.  Bank  v.  Nat.  Exchange  Bank  of  Baltimore,  92 
U .  S.  122,  128.  Corporations  are  creatures  of  the  legislature,  hav- 
ing no  other  powers  than  such  as  are  given  to  them  by  their  char- 
ters, or  such  as  are  incidental  or  necessary  to  carry  into  eflEect  the 
purposes  for  which  they  were  established.  Downing  v.  Mt.  Wash- 
ington Road  Co.,  40  N.  H.  230,  232 ;  Trustees  v.  Peaslee,  15  N.  H. 
317,  330;  Beaty  v.  Knowles's  Lessee,  4  Pet.  152;  Perrine  v. 
Company,  9  How.  172 ;  Bank  v.  Earle,  13  Pet.  519 ;  Trustees  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  518,  636. 

Certain  classes  of  corporations  may  rightfully  invest  their  moneys 
in  the  stock  of  other  corporations,  such  as  religious  and  charitable 
corporations,  and  corporations  for  literary  purposes.  The  power, 
if  not  expressly  mentioned  in  their  charters,  is  necessarily  implied, 
for  the  preservation  of  the  funds  with  which  such  institutions  are 
endowed,  and  to  render  their  funds  productive.  So  an  insurance 
company  or  savings-bank  may  rightfully  invest  its  capital  or  de- 
posits in  the  stocks  of  railroad  companies,  banks,  manufacturing 
companies,  and  similar  corporations.    The  power  is  necessary  to 
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enable  them  to  engage  in  the  business  for  which  they  are  organized, 
and  hence  is  implied,  if  not  expressly  granted,  in  their  charters. 
Snch  investments  are  in  the  line  of  their  business.  On  the  other 
hand,  a  manufacturing  or  railroad  corporation  is  incorpoi*ated  to  do 
its  business  of  manufacturing  or  transporting  passengers  and  mer- 
chandise, and  not  to  invest  its  funds  in  that  oi  other  corporations, 
for  that  is  not  in  the  line  of  its  business.  Under  extraordinary  cir- 
cumstances it  may  become  necessary  for  a  national  bank,  or  manu- 
facturing corporation,  or  railroad  corporation,  to  acquire  stock  in 
another  corporation,  as  in  satisfaction  of  a  valid  debt  or  by  way  of 
security,  but  with  a  view  to  its  subsequent  sale  or  conversion  into 
money,  so  as  to  make  good  or  redeem  an  anticipated  loss.  Bank  v. 
Bank,  92  U.  S.'l28 ;  Fleckner  v.  Bank,  8  Wheat.  351. 

In  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  312,  the  court  said  there 
was  no  doubt  the  defendant  company  might  have  taken  the  stock 
in  the  Iron  Company  in  payment  for  its  rolling-mill,  if  it  had  been 
taken  with  a  view  to  sell  again,  and  not  permanently  to  hold  it. 

The  Northern  Railroad  by  its  charter  was  vested  with  all  the 
powers  necessary  to  cany  into  effect  the  purposes  and  objects  of  its 
mcorporation,  subject  to  the  laws  in  relation  to  corporations  and 
railroads  as  contained  in  the  Revised  Statutes.  The  objects  of  its 
incorporation  are  declared  to  be  the  accommodation  of  the  public 
travel  and  the  transportation  of  goods  and  merchandise.  Sts.  1844, 
c.  190.  It  was  not  contemplatea  that  more  funds  would  be  raised 
by  the  issue  of  stock  than  was  necessary  to  construct  its  road.  And 
the  provision  that  when  the  net  receipts  shall  amount  to  a  sum 
making,  with  the  prior  net  receipts  of  the  corporation,  more  than 
an  average  of  ten  per  cent  per  annum  from  the  commencement  of 
their  operations,  the  excess  shall  be  paid  into  the  treasury  of  the 
state,  is  evidence  that  the  legislature  never  contemplated  the  ac- 
cumulation of  a  fund  from  its  earnings,  or  from  loans,  or  from  the 
issue  of  stock,  to  be  invested  in  the  stock  of  another  road.  It  can 
no  more  make  a  permanent  investment  of  funds  in  the  stock  of 
another  road,  than  it  can  engage  in  a  general  banking,  manufactur- 
ing, or  steamboat  business.  It  is  neither  incident^  to  the  pur- 
poses of  its  incorporation,  nor  necessary  in  the  exercise  of  the  powers 
conferred  by  its  charter.  If  it  can  purchase  any  portion  of  the 
capital  stock  of  the  Concord  road,  why  may  it  not  ouy  up  all  the 
stock  of  the  latter  corporation,  and  thus  engage  in  a  business  for 
which  its  charter  gives  it  no  authority  ?  And  what  would  hinder  a 
banking  coi'poration  from  becoming  a  manufacturing  company? 
or  a  manufacturing  company  from  becoming  a  railroad  corporation  ? 

But  the  facts  in  this  case  go  further.  The  stock  was  bought  at 
$105  or  $106  per  share  (par  value,  $50),  a  price  largely  in  excess 
of  its  market  value,  and  for  the  purpose  of  obtaining  control  of  the 
Concord  road,  and  securing  more  favorable  contracts  to  itself.  In 
Sumner  v,  Marcy,  8  W.  &  M.  105,  tfee  corporation  was  chartered 
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to  deal  in  lumber,  with  a  capital  of  $150,000,  of  which  only 
$75,000  could  be  invested  in  personal  property,  and  took  stock  in- 
a  bank  to  the  value  of  $168,000,  for  the  purpose  of  getting  control 
of  the  bank — ^a  clear  violation  of  its  charter,  but  no  more  so  than 
in  this  case.  The  purchase  by  a  corporation  of  stock  in  another 
corporation  will  be  enjoined  at  the  instance  of  stockholders,  when 
it  involves  a  misapplication  of  corporate  funds,  or  is  a  mere  specu- 
lation, or  is  induced  by  a  vicious  purpose.  Pierce  on  Kailroada 
505.  If  the  investment  by  one  railroad  corporation  of  more  than 
$135,000  in  the  stock  of  another  at  prices  exceeding  its  market 
value^  for  the  purpose  of  controlling  such  corporation  for  its  own 
benefit,  is  not  a  misapplication  of  corporate  funds,  it  would  be  dif- 
ficult to  find  a  case  where  such  investment  would  be. 

The  law  does  not  suffer  a  trust  to  fail  for  want  of  a  trustee. 
This  principle  applies  as  well  when,  without  le^al  remedy,  the 
fiduciary  failure  would  be  partial  as  when  it  would  be  total.  In 
this  case  the  failure  would  be  partial.  The  trustees,  namely  the 
directors  of  the  Concord  road,  are  disabled  to  perform  their  ofli- 
cial  duty  of  managing  the  trust  fund,  namely  the  property  and 
business  interests  of  that  road,  only  so  far  as  tne  dealings  between 
that  road  and  the  upper  roads  are  concerned.  The  plaintiff  has  not 
shown  that  the  trustees  are  incompetent  to  manage  the  other  affairs 
of  the  trust,  or  that  there  is  danger  of  the  other  affairs  being  mis- 
managed. His  protection  should  be  commensurate  with  the  fidu- 
ciaiy  disability  and  the  danger  shown  to  exist.  For  the  le^al  inca- 
pacity of  the  trustees  to  deal  with  the  upper  roads  the  plaintiff  is 
entitled  to  a  complete  remedy  that  will  prevent  a  partial  failure  of 
the  trust.  This  requires  not  a  removal  of  the  trustees  (directors), 
but  the  provisional  appointment  of  a  trustee  (one  or  more)  for  the 
performance  of  that  part  of  the  duty  of  the  present  directors 
which  they  are  legally  incapacitated  to  perform.  The  court  will 
appoint  a  trustee  to  manage  those  affairs  of  the  Concord  road, 
which  are  subjects  of  controversy  in  this  suit,  and  which  llie  direc- 
tors of  the  Concord  road  are  held  by  this  decision  to  be  legally  dis- 
abled to  manage.  And  an  injunction  is  granted  against  the  execu- 
tion by  the  directors  of  the  vote  to  pay  sums  of  money  to  the 
upper  companies  upon  claims  made  by  those  companies  against  the 
Concord  company.  It  will  be  the  duty  of  the  trustee  appointed 
under  this  decision  to  manage  the  trust  so  far  as  it  involves  deal- 
ings with  the  upper  companies  in  relation  to  those  claims  and  all 
other  claims  between  those  companies  and  the  Concord,  in  relation 
to  terms  of  connection  and  transportation,  past,  present,  and 
future. 

The  roads  must  be  run  upon  some  terms  of  connection  and 
transportation;  and  the  existing  terms  will  be  allowed  to  continue 
until  they  are  terminated  by  the  trustee  now  to  be  appointed,  or 
in  some  other  legal  manner.    To  the  control  and  management  of 
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such  trufitee  the  interests  of  the  Concord  road  in  that  behalf  are 
tnuBfiferred. 

The  selection  of  a  trustee  remains  to  be  made.  If  the  parties 
agree  on  a  suitable  person  for  that  position,  they  can  report  tlie 
same  to  us  for  our  consideration.  As  the  trustee  will  have  posses- 
sion of  no  property,  a  fiduciary  bond  will  not  be  required. 

We  do  not  say  that  it  will  not  be  necessary  to  go  further  than 
this  decision  goes;  but  it  does  not  now  appear  to  be  necessary  to 
go  further.  If  the  remedy  now  given  is  found  by  experience,  or 
on  further  consideration,  to  be  inadequate,  it  will  be  supplemented 
by  such  action  as  the  case  requires. 

Dob,  C.J.,  Allen  and  Clabk,  JJ.,  concurred.  Stanley, 
Blodgktt,  and  Cabpentbb,  J  J.,  did  not  sit. 

See  State  ex  rel.  v.  Concord  Railroad  Corporation  et.  al.,  supra,  p.  94. 

Officers  Cannot  Deal  with  Corporation  at  Arm's  Length.  They  Occupy 
Fiduciary  Capacity. — The  officers  of  a  corporation  cannot  deal  with  it  as 
outsiders.  The  law  requires  riberrima  fides  on  their  part,  and  the  court  will 
be  prompt  to  set  aside  any  contract  which  seems  tainted  or  suspicious. 

Drury  v.  Cross,  7  Wall.  299;  Davis  v.  Bock  Creek,  etc.,  Mining  Co.,  55  Cal. 
359;  Chouteau  v.  Allen,  70  Mo.  290;  Hopkins's  Appeal,  90  Pa.  St.  69; 
Thomas  c.  Brownsville  R.  R.  Co.,  1  McCrary,  392;  Ward  d.  Salem  8^. 
Railway  Co.,  108  Mass.  832;  European  M.  A.  R.  R.  Co.  v.  Poor,  59  Me.  277; 
Davenport  Bank  «.  Gifford,  47  Iowa,  475 ;  Gardner  v.  Butler,  89  N.  J.  Eq. 
702;  Warden  v.  Union  Pac.  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  427;  Gra- 
ham V.  L.  C,  etc.,  R  R  Co.,  1  Id.  416;  Barnes  e.  Brown,  2  Id.  688; 
Michigan  Air  Line  R.  R  Co.  «.  Mellin,  5  Id.  245;  Little  Rock  &  Fort 
Smith  R  R  Co.  «.  Page,  7  Am.  &  Eng.  R  R.  Cas.  86;  Houston  &  T.  C.  R. 
Co.  ff.  Van  Alstyne,  9  Am.  &  Eng.  R  R.  Cas.  686;  Addison  v.  Lewis,  9 
Am.  &  Eng.  R  R  Cas.  702. 

Bat  contracts  between  the  officers  and  the  corporation  are  not  absolutely 
prohibited. 

Stratton  v,  Allen,  16  N.  J.  Eq.  220;  Gtordon  v.  Preston,  1  Watts  (Pa.), 
385;  R  R  Co.  v.  Claghom,  1  Speer^s  Eq.  546;  Buell  t.  Buckingham,  16 
Iowa,  284;  St.  Louis  e.  Alexander,  23  Mo.  483;  Merrick  v,  Peru  Coal  Co. 
61  111.  478. 

See,  also,  Duncomb  et.  al.  v.  New  York,  Housatonic  &  Northern  R.  R.  Co., 
4  Am.  &  Eng.  R.  R.  Cas.,  298,  and  S.  C.  supra  and  notes  where  the  above 
subject  is  discussed  at  length. 

Corporation  Cannot  Without  Express  Charter  Authority  Hold  Stoclc  in 
Another  Corporationt — It  is  well  settled  in  the  United  States  that  a  corpo- 
ration cannot  become  a  stockholder  in  another  corporation,  unless  by  power 
specifically  granted  in  its  charter  or  necessarily  implied  therefrom. 

Franklin  Co.  v.  Lewistown  Savings  Bank,  68  Me.  48;  Mutual  Savings 
Bank  e.  Meriden  Agency  Co.,  24  Conn.  159;  Berry  v.  Yates,  24  Barb.  199; 
Talmage  «.  Peel,  7  N.  Y.  848,  Central  R.  R  Co.  «.  Penna.  R  R  Co.,  31 
N.  J.  Eq.  475.    But  see  Booth  o.  Robinson,  55  Md.  419. 

Particularly  is  this  the  case  where  the  purpose  is  to  effect  the  control  and 
management  of  the  other  corporation.  Sumner  Ti,  Marcy,  8  Wood  &  Minot, 
105;  Central  R  R  Co.  v.  Collins,  40  Ga.  582;  Hazlehurst  e.  Savannah  R 
R  Co.  48  Oa.  13;  Hodges  e.  Screw  Co.,  1  R  L  312. 

As  to  the  construction  of  special  powers  contained  in  a  charter  to  sub- 
scribe to  and  bold  the  stock  oi  another  corporation. 
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White  9.  Syracuse  ft  Utica  R.  K.  Co.,  14  Barb.  669;  Mayor  «.  Baltimoro  ft 
Ohio  R.  R.  Co.,  21  Md.  60;  Zabriskie  f>,  O.  C.  ft  C.  R.  R  Co.,  28  How.  381. 

See  Burke  et.  al. «.  Concord  Railroad  Corporation,  8  Am.  ft  £ng.  R  R 
Cas.  664;  Pearson  9.  Concord  Railroad  Corporation,  et.  aL  next  preceding 
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Geiffith. 

(76  Virginia  ReporU^  913.) 

Code  of  Virginia  1873,  ch.  67,  gives  a  railroad  company  no  lien  on  paid-up 
shares  to  secure  payment  of  unpaid  subscriptions  for  other  shares ;  and  the  sale 
of  such  paid-up  shares  for  such  purpose  by  the  company,  is  unauthorized  by 
the  statute,  and  is  a  nullity. 

The  shares  of  a  stockholder  in  a  railroad  company  are  liable  to  attachment; 
and  by  virtue  thereof,  the  attaching  creditor  acquires  a  claim  superior  to  that 
of  a  subsequent  bond  fide  purchaser  of  those  shares  for  value  without  notice 
of  the  attachment.     C.  ft  O.  R.  R.  Co.  v.  Paine  ft  Co.,  29  Oratt.  602. 

An  objection  to  a  defective  return  of  the  service  of  process,  made  here  for 
the  first  time,  is  too  late. 

Quaere :  Can  process  against  a  corporation  be  served  on  the  appropriate 
ofiScer  thereof  according  to  Code  1873,  ch.  166,  §  6,  and  ch.  163,  §  1 ;  that  is, 
not  only  on  that  officer,  in  propria  persona,  but  on  his  wife,  or  any  member 
of  his  family,  as  a  summons  or  notice  may  be  served. 

G.  attaches  the  shares  of  the  S.  V.  R.  Co.  stock,  owned  by  the  C.  I.  Co. 
Later,  G.  files  an  amended  bill  for  himself  and  other  creditors  of  the  C.  I.  Co., 
averring  that  as  a  corporation  it  had  been  dissolved  by  the  sale  of  its  fran- 
chises  under  execution,  and  that  first  mortgage  bonds  of  the  S.  V.  R.  Co.  had 
been  assigned  to  the  C.  L  Co.,  and  by  it  transferred  to  the  P.  R  Co.,  and 
praying  that  the  latter  company  be  made  a  party  and  required  to  disclose 
what  amount  of  said  bonds  it  held,  how  and  from  whom  they  were  acquired, 
and  to  maintain  or  relinquish  its  claim  to  these  bonds.  Afterwards  those 
creditors  also  filed  a  petition  alleging  that  the  C.  I.  Co.  had  been  dissolved 
by  reason  of  its  insolvency  and  the  sale  of  its  charter  rights  under  executions, 
and  claiming  that  the  assets  of  that  company  be  subjected  to  the  payment 
pro  rata  of  the  claims  of  all  its  creditors.  On  demurrer,  JSM:  1.  The 
amended  bill  and  petition  make  a  new  case  and  an  unallowable  departure 
from  the  case  made  by  the  original  bill,  and  should  be  dismissed.  As  to 
what  is  '*a  new  case,"  see  Belton  v.  Apperson,  26  Gratt.  and  Hurt  e.  Jones 
and  Wife,  1  Matthews.  341. 

Insolvency,  per  se,  does  not  work  a  dissolution  of  a  corporation. 

After  the  amended  bill,  but  before  the  petition  was  filed,  to  which  A.  H. 
&  Co.,  as  creditors  of  the  C.  I.  Co.,  were  parties,  they  brought  their  inde- 
jpendent  suit,  setting  out  the  same  matters  as  were  set  out  in  the  amended 
bill  and  petition,  and  making  the  same  parties.  After  the  decree  dismissing 
the  amended  bill  and  petition,  the  S.  V.  R  Co.  filed  its  plea  of  res  ad  judicata, 
which  was  sustained  by  the  court  below.  On  appeal,  Hdd:  1.  It  has  long 
been  settled  that  a  judgment  of  a  court  of  competent  jurisdiction  directly  on 
the  point,  is,  as  a  plea,  a  bar,  and  conclusive  between  the  same  parties  upon 
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the  same  matter  directly  in  quefltion  in  a  subsequent  action.  The  rule  is  the 
same  in  chancery  as  at  law.  2.  The  plea  of  res  adjudicata  was  properly  sus- 
tained. 3.  The  doctrine  of  res  adjudicata  applies  to  all  matters  which  existed 
at  the  time  of  giving  the  judgment  or  rendering  the  decree,  and  which  tjie 
party  had  the  opportunity  of  bringing  before  the  court. 

Four  Appeals  heard  together  at  Staunton,  but  decided  at  Kich- 
mond,  from  decrees  of  the  circuit  court  of  Clarke  county  rendered 
18th  May,  1880,  in  two  causes  therein  pending.  The  three  appeals 
which  are  first  named  are  from  the  decree  on  that  day  rendered  in 
the  chancery  suit  instituted  by  H.  H.  Grumblish  for  Joseph  T. 
Griffith,  to  attach  5000  shares  of  the  stock  of  the  Shenandoah 
Valley  R.  R.  Co.  belonging  to  the  Central  Improvement  Com- 
pany, for  a  debt  of  $8,826.93  with  interest,  due  plaintiff  for 
worK  done  as  its  sub-contractor,  in  the  construction  of  sections  Nos. 
61  and  62  of  the  Shenandoah  Valley  R.  R.  through  the  county 
of  Page.  The  S.  V.  R.  Co.,  answered  that  the  C.  1.  Co.  had  sub- 
scribed for  10,000  shares  of  its  stock,  whereof  only  5000  shares  had 
been  issued,  being  all  that  had  been  paid  for,  and  that  it  claimed  a 
lien  on  those  shares  for  the  payment  of  the  unpaid  subscription  for 
the  other  5000  shares.  The  (decision  on  this  point  being  adverse 
to  the  S.  V.  R.  Co.,  it  appealed. 

The  attachment  was  served  on  27th  December,  1876.  On  Slst 
January,  1877,  the  C.  I.  Co.  assigned  the  said  shares  for  the 
benefit  of  the  Pennsylvania  R.  R.  Co.  which,  answering  the 
amended  bill  filled  by  the  plaintiff  in  December,  1878,  as  well  as 
the  original  bill,  claimed  a  better  right  to  the  said  shares  on  two 
grounds — ^first,  that  the  service  of  the  attachment  was  illegal,  hav- 
ing been  made  on  the  wife  of  the  secretary  of  the  company ;  and 
second,  that  the  certificates  of  stock  were  similar  in  nature  to 
negotiable  paper  and  passed  by  assignment  free  from  the  lien  of 
the  attachment  to  said  company,  which  was  a  bona  fide  purchaser 
for  value  without  notice  thereof.  The  decisions  on  these  points 
bein^  adverse  to  the  Pennsylvania  R.  R,  Co.  it  appealed. 

John  Donaghue  &  Brother  and  other  creditors  of  the  C.  I.  Co., 
were  parties  to  the  amended  bill  and  the  petition  filed  in  behalf  of 
those  creditors,  averring  that  $600,000  of  the  first  mortgage  bonds 
of  the  S.  V.  R.  Co.  haa  been  passed  to  the  C.  I.  Co.  as  part  pay- 
ment for  its  work  on  the  railroad,  and  afterwards  transferred  to 
the  P.  R  Co.,  and  praying  that  said  company  be  required  to  make 
f  nil  disclosures ;  and  also  averring  that  the  C.  I.  Co.  had  been  long 
before  dissolved  by  reason  of  its  insolvency  and  the  sale  under  exe- 
cution of  its  franchises,  and  praying  that  its  assets  be  applied  ratably 
to  the  satisfaction  of  all  its  creditors. 

The  court  below  dismissed  the  amended  bill,  and  the  petition, 
and  John  Donaghue  &  Bro.  and  others  appealed. 

Adams,  Hamner  &  Co.,  and  other  creditors  of  the  C.  I.  Co., 
were  parties  to  the  amended  bill,  yet  brought  their  independent 
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suit,  making  ayerments  similar  and  parties  the  same,  as  in  the 
amended  billy  and  the  petition  subsequently  filed.  After  the  dis- 
missal of  the  amended  bill  and  petition,  the  8.  Y.  B.  R.  Co.  pleaded 
to  the  bill  of  Adams^  Hamner  &  Co.  et  al.  its  plea  of  res  adjudicata. 
The  circuit  court  sustained  this  plea ;  and  thence  resulted  the  fourth 
appeal. 

The  object  of  the  suits,  the  various  proceedings,  and  the  facts  in 
the  cases  are  dearly  and  fully  detailed  in  the  opinion  of  Judge 
Lewis. 

William  H.  Traverse,  for  the  Shenandoah  Valley  R.  R.  Co., 
appellant. 

S.  J.  C.  Moore  &  Son,  for  the  Pennsylvania  R,  R.  Co.,  appellant 

McDowell  &  Moore,  for  John  Donaghue  &  Bro.  and  others, 
appellants. 

Lewis,  J. — In  these  causes  the  main  controversy  relates  to  5000 
paid  up  shares  of  the  capital  stock  of  the  Shenandoah  Yalley  R. 
R.  Co.,  certificates  for  which  were  issued  by  that  company  to  the 
Central  Improvement  Company  in  1874. 

The  Central  Improvement  Company  is  a  corporation  chartered 
by  the  laws  of  the  State  of  Pennsylvania.  The  chief  object  of  its 
creation,  as  its  name  implies,  was  the  construction  of  works  of 
internal  improvement.  By  written  agreement,  dated  the  9th  day 
of  August,  1870,  it  contracted  with  the  Shenandoah  Valley  R. 
R.  Co.,  to  construct  its  road  from  Shepherdstown,  in  the  State 
of  West  Virginia,  to  Big  Lick,  in  Koanoke  county,  Virginia. 
Under  this  contract,  the  work  was  begun  and  prosecuted  as  far  as 
Luray,  in  the  county  of  Page.  It  was  done  oy  sub-contractors, 
many  of  whom  are  parties  to  these  suits,  claiming  as  creditors  of 
the  Central  Improvement  Company  for  work  done  and  materials 
furnished  by  tnem.  Among  these  sub-contractors  were  H.  H. 
Crumblish,  J.  T.  Griffith,  Jonn  Kelley,  and  Henry  Etterle.  The 
two  last,  in  September,  1874,  obtained  judgments  in  the  courts  of 
Pennsylvania  to  a  large  amount  against  the  Central  Improvement 
Company,  upon  which  executions  were  issued  and  levied  upon  all 
the  franchises  and  rirfits  of  the  company  in  every  county  in  that 
State.  At  the  sheriirs  sale  the  plaintiffs  became  the  purchasers  f 6r 
the  sum  of  ten  dollars. 

On  the  26th  day  of  December,  1876,  Crumblish,  having  assigned 
to  Griffith  all  his  claims  against  the  Central  Improvement  Com- 
pany, instituted,  for  the  use  and  benefit  of  Griffith,  a  suit  in  equity, 
m  the  circuit  court  of  Warren  county  (which  was  subsequently  re- 
moved to  the  circuit  court  of  Clarke  county)  against  that  company 
and  the  Shenandoah  Valley  R.  R.  Co.  The  object  of  the  suit  was 
to  attach  all  stock  owned  by  the  Central  Improvement  Co.  in  the 
Shenandoah  Valley  R.  R.  Co.,  and  all  debts  due  by  it  to  the 
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OeDtral  Improyement  Co.  to  satisfy  the  debt  dne  by  the  latter 
company  to  the  plaintiff. 

On  tne  following  day  the  process  was  served  on  the  railroad 
company,  as  appears  by  the  sheriff's  retnm,  ^'  by  leaving  a  copy  with 
the  wife  of  Thomas  !N .  Ashby,  at  the  residence  of  the  said  Ashby, 
he  not  being  found  at  his  usual  place  of  abode,  and  giving  infor- 
mation of  the  purport  thereof;  tne  said  Ashby  being  the  treasurer 
and  secretary  of  the  said  Shenandoah  Valley  K.  B.  Uo.,  and  being 
aresident  of  the  county  of  Warren." 

About  one  month  thereafter — ^namely,  on  the  31st.  day  of  Jan- 
uary following^— the  Central  Improvement  Company  assigned  to 
John  D,  Taylor,  of  Philadelphia,  trustee  for  the  Pennsylvania  R. 
R  Co.,  the  said  5000  shares  of  stock  as  collateral  security  for  a 
laige  indebtedness  due  by  the  former  to  the  latter  company. 

The  Shenandoah  Valley  R.  R.  Co.  filed  its  answer  and  two  amend- 
ed and  supplemental  answers.  It  averred  that  the  Central  Im- 
provement Company  became  a  subscriber  for  $1,000,000,  or  ten  tliou- 
8and  shares  of  its  capital  stock,  and  paid  thereon  the  two  per  cent 
required  by  the  laws  of  Virginia  to  entitle  it  to  vote  the  said  stock 
in  the  meetings  of  the  stockholders  of  the  said  railroad  company  ; 
bat  that  certificates  for  5000  shares  only  had  been  issued.  It 
farther  averred  that  before  the  institution  of  the  suit  it  had  settled 
in  full  with  the  Central  Improvement  Company,  and  owed  it 
nothing.  It  referred  to  the  transfer  of  the  said  6000  shares  of 
stock  to  Taylor,  and  prayed  that  he  be  summoned  to  show  his 
rights,  whatever  they  were.  It  claimed  a  lien  on  the  said  5000 
shares  of  stock,  for  which  certificates  had  been  issued,  to  satisfy  the 
baknce  doe  by  the  Central  Improvement  Company  for  the  6000 
shares^  for  which  certificates  had  not  been  issued. 

Nearly  two  years  after  the  institution  of  the  suit  and  the  assign- 
ment of  the  stock  for  the  benefit  of  the  Pennsylvania  R.  R.  Co., 
an  amended  bill  was  filed  by  Griffith,  in  behalf  of  himself  and 
other  creditors  of  the  Central  Improvement  Company,  in  which  it 
was  alleged  that  that  company,  as  a  corporation,  had  lone  since 
been  dissolved ;  that  its  dissolution  had  been  effected  by  the  sale 
of  its  franchises  and  charter  rights  under  the  executions,  issued 
from  the  courts  of  Pennsylvania,  already  referred  to,  and  that  one 
Kelley  had  become  the  purchaser  thereof.  It  further  alleged  that 
certain  first  mortgage  bonds  of  the  Shenandoah  Valley  R.  K.  Co., 
to  an  amount  exceeding  $600,000,  which  had  previously  been  as- 
signed by  that  company  to  the  Central  Improvement  Company, 
had  by  the  latter  been  transferred  to  the  Pennsylvania  R.  R.  Co. 
And  the  prayer  of  the  bill  was  that  the  Pennsylvania  R.  R.  Co.  be 
Diadeaparty  defendant  to  the  amended  bill  and  to  the  original 
^iQ,  and  required  to  disclose  whether  it  at  that  time  held  said 
bonds,  and  the  amount  so  held  by  it,  from  whom  they  were  ac- 
<iaired,  and  how  much  was  paid  jot  them  or  advanced  upon  them, 
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and  whether  held  as  collaterals  or  otherwise,  and  that  it  be  required 
to  maintain  or  relinquisli  its  claim  to  said  bonds. 

The  Pennsylvania  B.  B.  Co.  appeared  and  answered  the  original 
and  amended  bills.  It  denied  that  the  Central  Improvement 
Companv  had  been  dissolved,  or  that  the  said  Kelley  was  the 
owner  of  its  franchises  or  charter  rights,  and  averred  that  if  he 
ever  owned  them  he  had  long  since  lorfeited  them  by  his  failure 
to  reorganize  the  company  in  pursuance  of  the  laws  of  Pennsylvania. 
It  admitted  that  the  said  mortgage  bonds  and  other  securities  had 
been  transferred  to  it  by  the  Central  Improvement  Company  as 
collateral  security  for  a  aebt  due  to  it  by  that  company,  and  that 
the  same  had  been  sold  and  the  proceeds  applied  to  the  debt,  but 
leaving  a  large  balance  still  due.  It  admitted  that  the  said  5000 
shares  of  the  capital  stock  of  the  S.  V.  R.  E.  Co.  had  been  as- 
signed for  its  benefit  to  John  D.  Taylor  ;  that  said  assignment  was 
made  for  valuable  consideration  ;  and  that  the  said  shares  of  stock 
had  been  sold  at  public  auction  in  the  city  of  Philadelphia. 

An  answer  by  Taylor,  the  trustee,  containing  like  averments, 
was  also  filed. 

During  the  progress  of  the  cause,  Donaghue  &  Bro.,  and  sundry 
other  creditor  of  the  Centi'al  Improvement  Company  appeared 
and  filed  their  petition  in  behalf  of  themselves  and  all  its  creditors. 
They  averred  that  the  Central  Improvement  Company  had  been 
dissolved  by  reason  of  its  insolvency  and  the  sale  of  its  franchises 
under  executions  in  Pennsylvania,  and  claimed  the  right  to  sub- 
ject the  assets  of  the  company,  and  to  have  the  proceeds  applied 
ratably  among  its  creditors  to  the  payment  of  their  debts. 

At  a  later  day,  and  after  the  institution  of  the  suit  presently  to  be 
referred  to,  another  petition  by  the  same  creditors,  in  which  Griflith 
united,  was  also  filed.  Among  other  things,  it  alleged  that  in 
the  settlement  (which  it  was  charged  \^as  unauthorized)  between 
the  S.  V.  B.  B.  Co.  and  the  C.  I.  Co.,  bonds  to  an  amount  ex- 
ceeding a  million  dollare,  had  been  turned  over  to  the  latter  com- 
pany by  the  railroad  company  ;  being  an  amount  greatly  in  excess 
of  its  indebtedness  to  the  Central  Improvement  Company.  It 
further  alleged  that  under  a  new  contract  with  Saterlee  &  Co.,  for 
the  construction  of  the  road,  the  railroad  company  had  agreed  to 
issue  new  bonds  and  secure  the  same  by  a  new  mortgage ;  and  that 
unless  restrained  it  would  be  in  its  power,  controlled  as  it  was  by 
the  Central  Improvement  Company,  which  continued  to  vote  the 
said  million  dollars  of  stock  in  the  stock  meetings  of  the  railroad 
company,  to  destroy  the  value  of  the  stock,  upon  which  the  credit- 
ors of  the  Central  Improvement  Company  might  ultimately  be 
compelled  to  rely  for  payment  of  their  debts.  It  was  claimed  that 
their  right  to  resort  for  that  purpose  to  the  stock  issued  to  the  C. 
T.  Co.  was  superior  to  the  claim  thereto  of  the  Pennsylvania  E.  B. 
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Co.  as  the  assignee  thereof,  or  to  any  claim  thereto  on  the  part  of 
the  S.  V.  E.  R.  Co. 

Wherefore,  they  prayed  that  in  order  to  protect  the  interests  of 
the  creditors,  who  they  averred  were  the  real  owners  of  all  the 
assets  of  the  Central  Improvement  Company,  the  court  would  en- 
join that  company  from  further  voting  the  said  stock,  and  that  a 
receiver  be  appointed  to  take  charge  of  all  the  assets,  including  the 
said  stock,  and  to  vote  the  same  in  stock  meetings  of  the  railroad 
company,  and  for  any  further  relief  to  which  they  might  be  en- 
titled. 

It  appears  from  the  record,  that  during  the  pending  of  the  suit, . 
and  without  the  authority  of  the  court,  the  Shenandoah  Valley  R. 
R.  Co.  assumed  to  sell,  at  public  auction,  the  stock  subscribed  for 
by  the  Central  Improvement  Company,  including  the  said  5000 
paid-up  shares  for  which  certificates  had  been  issued,  and  which 
were  attached  and  afterward  assigned  to  the  Pennsylvania  R.  R. 
Co.,  as  we  have  already  seen.  It  assumed  to  sell  these  shares  to 
satisfy  the  balance  due  on  account  of  the  stock  which  had  not  been 
paid  for,  and  for  which  certificates  had  not  been  issued,  to  the  Cen- 
tral Improvement  Company. 

The  cause  came  on  to  be  heard  on  the  18th  day  of  May,  1880, 
when  the  circuit  court  by  its  decree  held  that  the  attachment  had 
been  legally  served ;  that  the  subsequent  assignment  of  the  said 
5000  shares  of  stock  to  the  Pennsvlvania  R.  R.  Co.  was  valid,  sub- 
ject,  however,  to  the  lien  of  Griffith's  attachment ;  that  no  lien 
existed  on  said  shares  in  favor  of  the  Shenandoah  Valley  R.  R. 
Co.,  for  any  balance  due  on  account  of  the  unpaid  stock  subscribed 
for  by  the  Central  Improvement  Company,  and  dismissed  the 
amended  bill  and  the  petitions  filed  by  the  creditors. 

From  this  decree  the  Shenandoah  Valley  R.  R.  Co.,  the  Penn- 
sylvania R.  R.  Co.,  and  the  said  petitioning  creditors,  severally  ap- 
plied for  and  were  allowed  appeals  by  one  of  the  judges  of  this 
court. 

The  error  assigned  by  the  Shenandoah  Valley  R.  R.  Co.,  is  that 
the  court  denied  its  asserted  lien  on  the  said  5000  paid-up  shares 
of  stock.  "We  think  the  provisions  of  chapter  57  of  tne  Code,  relied 
on  by  the  counsel  for  the  company,  giving  a  lien  on  stock  for  un- 
paid subscriptions  thereto,  do  not  apply  to  shares  which  have  been 
fullv  paid  for,  as  in  this  case ;  and  that  the  court  below  properly  so 
held. 

By  the  Pennsylvania  R.  R.  Co.,  it  is  insisted  that  the  court  erred 
in  postponing  its  claims  as  the  assignee  of  the  said  shares  to  the 
lien  of  Griffitn's  attachment,  for  two  reasons — Ist.  Because  there 
was  no  valid  levy  of  the  attachment;  and  2d.  Because,  if  valid, 
the  certificates  for  the  shares  assigned  being,  in  their  nature,  similar 
to  negotiable  instruments,  the  title  thereto  passed  by  the  assignment 
free  &om  the  lien  of  the  attachment,  made,  as  it  was,  bona  fide, 
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for  valuable  consideration,  and  without  notice  of    the    attach- 
ment. 

The  process  was  served,  as  we  have  seen,  bv  leaving  a  couy 
thereof  with  the  wife  of  the  secretary  of  the  Shenando^  Valley 
R.  K.  Co.  It  is  urged  that  such  service  was  invalid,  because  it 
should  have  been  served  on  the  president  or  other  officer  superior  to 
the  secretary,  and  no  reason  for  the  failure  to  do  so  appears  in  the 
sheriff's  return  or  elsewhere  in  the  record ;  and  furtner,  because 
process  to  summon  a  corporation  must  be  served  personally  on  an 
appropriate  officer  thereof,  and  cannot  be  served  by  leaving  a  copy 
with  the  wife  or  other  member  of  such  officer's  family. 

As  to  this  objection,  it  is  sufficient  to  say  that  no  such  objection 
was,  in  any  form,  or  at  any  time,  or  by  any  one,  made  in  the  court 
below.  It  is  for  the  first  time  made  here ;  and  we  think  it  now  too 
late  to  do  so. 

The  second  objection  is  disposed  of  by  the  decision  of  this  court 
in  the  case  of  the  Chesapeake  and  Ohio  B.  K.  Co.  v.  Paine  &  Co., 
29  Gratt.,  in  which  it  was  decided  that  the  shares  of  a  stockholder 
in  a  railroad  coi-poration  are  liable  to  attachment,  and  that  by  vir- 
tue of  his  attachment  the  attaching  creditor  acquires  a  lien  thereon 
superior  to  the  claim  of  a  subsequent  bona  fide  purchaser  of  the 
shares  for  value  and  without  notice  of  the  attachment.  From  that 
decision  we  see  no  reason  to  depart  in  this  case. 

The  errors  assigned  by  the  petitioning  creditors  are,  that  the 
court  erred  in  dismissing  the  amended  bill  and  their  petition,  and 
in  not  decreeing  a  sale  of  the  said  5000  paid*up  shares  of  stock  for 
their  benefit. 

We  are  of  opinion  that  these  assignments  are  not  well  taken. 
While  it  is  true  that  courts  of  equity  in  this  and  other  States  of 
the  Union  are  liberal  in  allowing  amendments,  they  do  not  allow 
amendments  to  the  extent  of  making  a  new  case,  and  especially  one 
inconsistent  with  the  case  as  made  by  the  ori^nal  bill.  Such  a  case, 
we  think,  was  made  by  the  oriffinal  bill  and  petition  filed  in  this 
case,  and  for  that  reason  alone  both  were  properly  dismissed. 

The  question  as  to  what  is  a  new  case,  and  the  extent  to  which 
amendments  are  allowed  in  equity,  is  so  fully  discussed  by  Judge 
Staples  in  delivering  the  opinion  of  the  court  in  Belton  v.  Apper- 
son,  26  Gratt.,  and  by  Jud^  Burks  in  the  later  case  of  Hurt  v, 
Jones  and  Wife,  75  V  irginia  Reports,  that  we  deem  it  unnecessary 
in  this  connection  to  do  more  than  to  refer  to  those  cases. 

It  is  insisted  that  the  Central  Improvement  Company  having 
been  dissolved  by  reason  of  its  insolvency,  as  well  as  by  reason  of 
the  sale  of  its  franchises  in  Pennsylvania,  its  assets  should  have 
been  distributed  ratably  among  all  its  creditors,  and  that  it  was 
error  not  to  have  so  decreed. 

That  insolvency,  per  se,  does  not  work  a  dissolution  of  a  corpo- 
ration, nor  invalidate  an  assignment  of  its  efiEects  for  the  benefit  of 
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creditors,  is  a  proposition  too  well  settled  to  require  the  citation  of 
authorities.  See,  however,  Ang.  and  Ames  on  Corporations  (10th 
ed.),  §  775 ;  Dana  v.  Bank  of  the  United  States,  5  Watts  and  S.  223 ; 
and  Ky  Co.  v.  Fitler,  60  Penn.  St.  124. 

There  is  nothing  in  the  decision  of  this  conrt  in  Lindsej  v.  Cork- 
ery  &  Milward,  29  Gratt.  650,  cited  and  rehed  on  by  counsel  for 
creditors  in  their  elaborate  brief,  inconsistent  with  the  foregoing 
views.  In  that  case,  the  members  of  a  partnership  having  been 
severally  adjudicated  bankrupts,  this  court  held  that  the  attachment 
sued  out  in  that  case  by  a  single  creditor  of  the  firm  must  be  abated, 
and  the  social  assets  applied  to  the  benefit  of  all  the  partnership 
creditors  who  should  come  in  and  establish  their  debts. 

In  this  case  the  record  shows  that  there  were  no  assets  of  the 
Central  Improvement  Conrpany  to  be  administered.  Its  stock  in 
the  Shenanaoah  Yalley  B.  K.  Co.  had  been  attached,  and,  subject 
to  that  attachment,  had  been  assigned  to  the  Pennsylvania' K.  B. 
Co.  The  Shenandoah  Yalley  B.  B.  Co.  owed  it  nothing,  and  was 
in  no  way  liable  to  it.  And,  in  short,  at  the  time  the  amended  bill 
and  petition  were  filed,  there  were  no  assets  of  any  character  to  be 
administered  for  its  general  creditors.  In  any  view,  therefore,  the 
amended  bill  and  petition  were  properly  dismissed. 

Without  prolonging  the  discussion,  it  is  sufficient  to  say  that  we 
find  no  error  in  the  decree  of  the  18th  day  of  May,  1880,  and  the 
same  must  be  affirmed. 

This  disposes  of  the  three  appeals  in  the  Griffith  suit.  We  come 
now,  lastly,  to  consider  the  case  of  Adams,  Hammer  &  Co.  -and 
others  v,  the  Shenandoah  Valley  B.  B.  Co.  and  others. 

It  is  here  on  appeal  from  a  decree  pronounced  by  the  same  court, 
at  the  same  term,  and  on  the  28th  day  of  May,  1880.  The  appel- 
lants are  creditors  of  the  Central  Improvement  Company,  one  of 
the  defendants  in  the  suit  and  the  same  who,  as  we  have  seen,  be- 
came parties  to  the  Griffith  suit.  Their  bill  in  this  case  was  filed 
after  the  amended  bill,  but  before  their  petition,  was  filed  in  that 
case. 

After  the  decree  of  the  18th  of  May,  1880,  was  rendered  in  that 
case,  the  Shenandoah  Yalley  B.  B.  Co.  filed  in  this  a  plea  of  res 
judicata,  which  by  the  decree  of  the  28th  May  was  sustained  and 
the  bill  dismissed.  And  the  single  question  now  presented  for  our 
consideration  is,  whether  there  is  error  in  that  decree. 

It  is  a  familiar  maxim  in  our  jurisprudence  that  no  person  shall 
be  twice  vexed  for  one  and  the  same  cause.  Therefore  a  judgment 
of  a  court  of  competent  jurisdiction  directly  on  the  point  is,  as  a 
plea,  a  bar,  and  conclusive  between  the  same  parties  upon  the  same 
matter  directbr  in  question  in  a  subsequent  action.  And  in  this 
there  is  no  difference  between  a  verdict  and  judgment  in  a  court  of 
common  law  and  a  decree  of  a  court  of  equity.  Both  stand  on  the 
same  footing.    The  rule  has  found  its  way  into  every  system  of  ju- 
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risprudence,  not  only  from  its  obvious  fitness  and  propriety,  but 
because,  without  it,  an  end  could  never  be  put  to  litigation.  Hop- 
kins V.  Lee,  6  Wheat,  109.  The  doctrine  of  res  adjudicata  applies 
to  all  matters  which  existed  at  the  time  of  giving  the  judgment  or 
rendering  the  decree,  and  which  the  party  had  the  opportunity  of 
bringing  before  the  court.  See  7  Rob.  Pr.  1T2,  and  the  many  cases 
there  cited. 

Applying  these  principles  to  the  case  before  us,  it  is  plain  that 
tlie  court  below  properly  sustained  the  plea  and  dismissed  the  bill. 
In  all  of  its  essential  features,  the  case,  as  made  by  the  bill,  is  iden- 
tically the  same  as  that  made  by  the  amended  biU  and  petition  in 
the  Griffith  suit.  There  is  no  i*elief  prayed  for  in  this  which  the 
appellants  could,  not  have  obtained  in  that  suit,  if  entitled  thereto. 
Thei'e  are  no  material  averments  in  the  bill  in  this  case  which  could 
not  have  been  investigated  and  passed  on  in  that,  and  which,  in 
eflEect,  were  not  passed  on  by  the  final  decree  in  that  case.  If,  there- 
fore, the  appellants  have  been  denied  relief  to  which  they  were 
entitled,  their  appropriate  remedy  for  the  correction  of  the  error 
was  by  appeal  from  the  decree  in  the  Griffith  suit.  To  that  rem- 
edy they  have,  in  fact,  resorted ;  and  with  what  success  we  have 
just  seen.  There  is  no  error  in  the  decree  complained  of,  and  the 
same  is  affirmed. 

Decree  affirmed. 

Independently  of  statutory  prorisionB  the  shares  of  stock  held  in  a  corpo- 
ration are  not  subject  to  attachment.  Haley  v.  Reid,  16  Ga.  487;  Foster  «. 
Potfer,  37  Mo.  525 ;  Nashville  Bank  v,  Bagsdale  Peck  (Tenn.)  296 ;  Merchant's 
Mutual  Ins.  Co.  d.  Brown  &  Co.,  88  Tex.  280.  The  reason  is  clear.  Stock 
is  not  such  a  chattel  as  can  be  readily  leried  upon  upon  a  writ  of  ^.  fa,  nor  is 
it,  in  the  proper  sense,  a  debt  due  from  the  corporation  to  the  stockholders. 

Where  the  statute  allows  the  attachment  of  stock  it  is  well  settled  that 
the  precise  proyisions  of  the  statutes  in  regard  to  service  and  otherwise  must 
be  complied  with  to  effect  a  valid  attachment.  Howe  o.  Starkweather,  17 
Mass.  540;  Stamford  Bank  v.  Ferris,  17  Conn.  259;  Chesapeake  &  Ohio  R.  R, 
Co.  «.  Paine  et  al.,  29  Gratt.  502. 

And  a  bona-fide  creditor  attaching  the  stock  has  a  title  superior  to  that  of 
a  holder  of  the  certificate  as  collateral  security  without  noti^ng  the  corpo- 
ration.    State  Ins.  Co.  o.  Sax,  2  Tenn.  Ch.  507. 


London  and  Noeth-Westeen  RV.  Co.  and  others 

V. 

Pbioe  &  Son. 

(Law  reports,  Q.  B.  Dif>i9Um,^England), 

A  railway  company  carried  coals  on  their  line  for  the  defendants,  who  were 
coal  mei^phants,  and  delivered  them  at  the  defendants'  wharf  which  adjoined 
a  siding  at  one  of  the  company's  stations,  and  they  allowed  the  defendants, 
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in  consideration  of  paying  a  specified  reasonable  charge,  to  weigh  out  the 
coals  to  customers  oy  a  machine  belonging  to  the  company  placed  in  the 
station  yard.  The  company  had  no  express  statutory  power  to  make  charges 
for  the  use  of  their  weighing-machines: 

MMj  that  the  charges  were  not  ultra  vires,  and  the  company  could  main- 
tain an  action  to  recover  them  from  the  defendants. 

Sfeciai.  Cabb  stated  in  an  action  in  the  County  Court  of  Shrop- 
shire holden  at  Shrewsbury. 

The  case  stated  the  following  material  facts : 

The  action  was  brought  to  recover  a  sum  of  11. 11«.  2t?.,  in  respect 
of  charges  made  by  the  plaintiffs  for  weighing  coal  for  the  defend- 
ants. 

The  defendants  were  coal  merchants  carrying  on  business  at 
Minsterley  Station,  which  is  on  a  branch  line  of  the  Shrewsbury 
and  Welchpool  Railway.  The  railway  and  branch  line  were  con- 
structed under  powers  given  by  a  local  Act,  19  &  20  Vict.  Cr 
cxxxii.,  and  were  subsequently  transferred  to  and  became  the  pro- 
perty of  the  plaintiffs  under  theprovisions  of  the  local  Acts,  27  & 
28  Vict.  c.  cxcvi.  and  28  &  29  Vict.  c.  ccxcix. 

The  defendants  for  the  purposes  of  their  business  occupied,  as 
tenants  to  the  plaintiffs,  a  wharf  in  the  yard  of  the  station  adjoin- 
ing a  siding  of  the  railway,  and  they  paid  to  the  plaintiffs  a  rent  of 
Is.  per  square  yard  per  annum  for  the  land  so  occupied.  All  the 
coal  supplied  to  the  defendants  for  their  business  at  Minsterley 
Station  was  conveyed  thither  by  the  plaintiffs  upon  their  railway 
and  delivered  to  tne  defendants  at  the  wharf^  and  therefrom  sold 
and  delivered  by  the  defendants  to  their  customers. 

The  plaintiffs  had  a  weighing-machine  suitable  for  weighing  coals 
fixed  in  the  yard  of  the  station,  and  used  by  them  from  time  to 
time  for  their  own  purposes.  The  defendants,  on  receiving  con- 
signments of  coal  at  the  station,  generally  had  occasion  to  weigh  the 
coal  before  delivering  the  same  to  purchasers.  There  was  no  other 
machine  than  that  belonging  to  the  plaintiffs  suitable  for  weighing 
coal  at  or  near  the  station.  For  some  years  previously  to  April, 
1882,  the  defendants,  and  other  wharfholders  at  Minsterley  Station, 
had  used  the  plaintiffs'  weighing-machine  without  charge ;  but  in 
February,  1882,  the  plaintiffs  put  a  printed  notice  in  the  station 
addressed  "  to  the  public,"  and  stating  that  on  and  after  the  Ist  of 
April,  1882,  the  sum  of  Id.  per  ton,  or  part  of  a  ton,  would  be 
charged  by  them  for  the  weighing  of  all  coal  over  their  machines, 
whether  the  persons  for  whom  the  weighing  was  done  were  wharf- 
holders  or  not.     The  defendants  had  knowledge  of  this  notice. 

The  defendants  continued  to  weigh  coal  on  the  plaintiffs'  machine 
during  the  months  of  April  and  May,  18S2,  and  paid  the  plaintiffs' 
charges,  in  respect  of  coal  so  weighed,  according  to  the  notice. 
The  defendants  subsequently  to  May,  1882,  weighed  coal  on  the 
machine,  but  refused  to  pay  any  charge  therefor,  and  it  was  agreed 
18  A.  &  E.  R  Cas.— 9 
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that,  if  the  action  was  maintainable,  the  snm  of  11.  28.  was  due  from 
the  defendants  to  the  plaintiffs  in  respect  thereof. 

At  the  hearing  in  the  county  conrt  the  defendants  contended  that 
the  charges  made  and  claimed  by  the  plaintiffs  did  not  come  within 
their  tariff  of  charges,  and  were  made  without  any  statutory  au- 
thority. 

The  judge  nonsuited  the  plaintiffs,  holding  that  the  services  and 
charges  in  respect  of  which  the  claim  was  made  were  ultrii,  vires  of 
the  plaintiffs'  statutory  authority. 

The  question  for  the  opinion  of  the  court  was  whether  or  not 
the  charges  were  ultril  vires  of  the  plaintiffs'  statutory  authority. 

Wightman  Wood  (J.  V.  Austin,  with  him),  for  the  plaintiff. 

Eenelm  Digby,  for  the  defendants. 

Watkin  Williams,  J. — I  am  clearly  of  opinion  that  the  non- 
suit in  this  case  was  wrong,  and  that  the  judgment  of  the  county 
court  judge  must  be  reversed.  It  is  only  necessary  to  state  the  facts 
to  show  that  the  case  is  absolutely  clear  in  favor  of  the  plaintiffs. 
[Bjis  Lordship  stated  them.]  It  is  to  my  mind  an  astonisning  pro- 
position that  the  defendants,  having  used  the  plaintiff's  weighing- 
machine,  and  having  agreed  to  pay  for  the  use  of  it — for  that  is 
the  effect  of  the  facts  stated  in  the  case — should  now  be  entitled  to 
say  that  the  contract  was  ultra  vires  and  void,  and  so  could  not  be 
the  foundation  of  any  action  at  law.  "No  doubt  if  the  contract  was 
ultra  vires,  no  effect  whatever  can  be  given  to  it ;  the  court  cannot 
travel  beyond  the  legal  result  of  the  parties'  acts.  But  I  am  of 
*  opinion  that  the  contract  was  not  ultra  vires.  The  observations  of 
Lord  Justice  James  in  Attorney-General  v.  Great  Eastern  Ry.  Co., 
11  Ch.  D.  480,  are  applicable  to  this  case.  He  asks,  "  Where  is 
this  notion  of  ultra  vires  to  stop?"  and  states  various  instances  in 
which  it  would  be  absurd  to  say  that  the  doctrine  applied.  I  think 
that  his  observations  cover  this  case,  and  I  am  of  opinion  that  the 
plaintiffs,  who  possessed  the  weighing-machine  for  the  purposes 
of  their  railway,  and  as  incidental  tq  their  business  as  earners,  had 
a  perfect  right  to  allow,  not  only  the  persons  for  whom  they  car- 
ried coals,  out  also  the  public  at  large,  to  have  the  occasional  use 
and  convenience  of  the  machine,  and  were  entitled  to  make  a  fair 
charge  for  the  use  of  it.  I  cannot  distinguish  this  case  from  the 
cases  of  refreshment  rooms  and  other  conveniences  in  stations,  not 
strictly  connected  with  the  business  of  a  railway  company,  but 
established  for  the  advantage  of  those  with  whom  they  come  into 
contact  in  the  course  of  their  business. 

A.  L.  Smith,  J. — I  am  also  of  opinion  that  the  plaintiffs  were 
entitled  to  succeed,  and  I  rest  my  decision  solely  on  the  facts  of 
this  case.  The  plaintiffs  carried  coals  for  the  defendants,  and  at 
the  termination  of  the  carriage  the  plaintiffs  warehoused  the  ooals. 
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which  were  in  balk  and  supplied  in  large  qnantities.  The  defend- 
ants request  the  plaintiffs  to  weigh  the  coal  for  them  on  the  plain- 
tiff' machine,  knowing  perfectly  well  that  a  charge  of  Id,  per  ton 
will  be  made  for  the  nse  of  the  machine.  The  cosu  is  weighed,  and 
in  answer  to  an  action  for  the  weighing  charges,  the  defendants  set 
up  that  the  whole  transaction  was  ultra  vires  on  the  part  of  the 
company,  who  are  therefore  not  entitled  to  recover. 

Tne  argument  of  the  defendants'  counsel  convinced  me  that  the 
charge  was  not  expressly  authorized  by  any  of  the  Acts  of  Parliar 
ment  relied  on  by  the  plaintiffs'  counsel.  The  question  arises — 
assuming  that  the  charge  is  not  within  the  direct  terms  of  those 
Acts — ^whether  or  not  this  action  can  be  maintained  on  the  ground 
that  the  service  is  incidental  and  convenient  to  the  exercise  of  the 
plaintifiEs'  powers  as  carriers  of  goods  for  the.  defendants.  It  seems 
to  me  most  convenient  that  the  company  should  do  what  they  have 
done.  It  was  argued  that  the  notice  informing  persons  of  the 
ehai^  to  be  made  was  invalid.  I  give  no  opinion  upon  that.  I 
think  the  notice  formed  no  part  of  the  contract.  It  it  had  been 
necessary  to  put  the  notice  in  at  the  trial,  could  it  have  been  sug- 
gested that  it  must  stamped  as  being  the  contract  between  the  par- 
ties }  The  plaintiffs  are  entitled  to  say  to  the  defendants,  ^'  At  your 
request  we  weighed  the  coal,  and  you  knew  the  charge,  which  was 
a  reasonable  one,  because  you  knew  of  the  notice."  I  am  of  opinion 
that  this  case  comes  clearly  within  the  principle  of  the  decision  in 
Attorney-General  v.  Great  Eastern  Ky.  Co.,  5  App.  Cas.  473. 
In  that  case  the  Lord  Chancellor,  agreeing  with  the  judgment  of 
Lord  Justice  James,  in  Ashbury  Ry.  Carriaee  Co.  v.  Riche,  Law 
Rep.  7  H.  L.  653,  said  that  this  doctrine  of  ultra  vires  ought  to 
be  reasonably,  and  not  unreasonably,  understood  and  applied,  and 
that  whatever  might  fairly  be  regarded  as  incidental  to,  or  conse- 
quent upon,  those  things  which  the  legislature  had  authorized,  ought 
not  (unless  expressly  prohibited),  to  be  held  by  judicial  construction 
to  be  ultdl  vires,  it  is  manifest  that  in  the  present  case  the  charge 
made  is  not  expressly  prohibited.  I  am  of  opinion  that  it  was 
made  for  work  done  ana  services  rendered,  which  were  incidental 
to,  and  consequent  upon,  those  things  which  the  legislature  had  au- 
thorized ;  and  thereiore  in  my  judgment  the  action  is  maintain- 
able. 

Judgment  for  the  plaintiffs. 

Where  under  the  terms  of  the  charter  the  necessary  and  reasonable  infer- 
ence is  that  the  legislature  did  not  mean  to  confer  on  a  company  the  power 
to  enter  into  a  certain  class  of  contracts,  such  contracts  on  its  part  are  ultrd 
▼ires.  This  is  in  cases  where  the  contract  may  be  judicially  perceived  from 
its  terms  to  be  whoUj  unconnected  with  the  purposes  of  the  incorporation, 
viz.,  the  making,  maintaining  and  working  the  railway;  if  it  is  not  so  un- 
connected, the  contract  is  not  ultrfi  vires. 

Bissell  «.  Mich.  8.  &  N.  R  R  Co.,  22  N.  T.  290;  Miner's  Ditch  Co.  v.  Nel- 
krback,  87  Cal.  648;  Ohio&  Miss.  R  R.  Co.  v.  McCarthy,  08  U.  S.  268; 
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« 
Norwich  «.  Norfolk  R.  Go.  4  Ell.  A  Bl.  807;  Shrewsbury  &  B.  R.  Co.  v.  N. 
W.  R.  Co.,  6  H.  L.  Cm.  118;  Hare  o.  London  &  N.  W.  R.  R.  Co.,  2  Johns.  & 
H.  80;  Attorney-General  «.  Great  Eastern  R.  Co.,  L.  R.,  6  App.  Cas.  478. 


Gang 

V. 

Chicago  &  N.  W.  Ry.  Co, 

(Admnee  Coie  WUoonnn,     Oct4fb€r  28,  1888.) 

Where  a  party  deals  with  a  corporation  in  good  faith,  the  transaction  is 
not  ultra  vires,  and  he  is  unaware  of  any  defect  of  authority  or  other  irregu- 
larity on  the  part  of  those  acting  for  the  corporation,  and  there  is  nothing  to 
excite  suspicion  of  such  defect  or  irre|^larity,  the  corporation  is  bound  by 
the  contract,  although  such  defect  or  irregularity  in  fact  exists.  If  the  con- 
tract be  valid,  under  any  circumstances,  an  innocent  party  in  such  a  case  has 
a  right  to  presume  their  existence,  and  the  corporation  is  estopped  to  deny 
them. 

As  it  appears,  from  an  examination  of  the  evidence  in  this  case,  that  the 
court  erred  in  withdrawing  the  question  of  agency  from  the  consideration 
of  the  jury,  the  judgment  is  reversed  and  a  new  trial  ordered. 

Lyon  and  Taylor,  JJ.,  dissent. 

Appeal  frGm  Circuit  Ccurt,  Monroe  county. 
Lusk  &  Perry,  for  appellant,  Isaac  D.  Qano. 
W.  F.  Vilas  and  F.  J.  Lamb,  for  respondent,  Chicago  &  North- 
western Bailway  Company. 

Cole,  C.  J. — It  cannot  be  necessary  to  discuss  at  any  length  the 
questions  arising  on  this  record,  in  view  of  the  quite  full  opinion 
delivered  by  Mr.  Justice  Taylor  on  the  former  appeal.  See  49 
Wis.  57;  [S.  C.  5  N.  W.  Kep.  45.]  The  question  of  agency  was 
there  discussed,  this  court  holding  that  the  evidence  given  for  the 
purpose  of  establishing  the  agency  of  Celleyhan,  or  which  tended 
to  snow  that  he  was  authorized  to  bind  the  defendant  by  contract- 
ing for  the  delivery  of  1200  yards  of  stone  for  the  Crawford 
crossing,  should  have  been  submitted  to  the  jury,  and  should  not 
have  been  decided  as  a  question  of  law  by  the  court.  On  the  sec- 
ond trial  the  learned  circuit  court  took  a  different  view  of  the  mat- 
ter, and  directed  the  jury  that  there  was  no  sufBcient  evidence  to 
warrant  a  verdict  in  favor  of  the  plaintiff  on  that  claim,  and  with- 
drew that  part  of  the  case  from  their  consideration.  This  was 
adopting  an  entirely  opposite  view  of  the  legal  effect  of  the  testi- 
mony from  that  entertained  by  the  circuit  court  on  the  first  trial, 
though  the  evidence  bearing  on  Celleyhan's  agency  was  not  essen- 
tially different  or  less  coffcnt. 

It  seems  to  us  that  there  was  sufficient  evidence  to  carry  the 
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case  to  the  jnry,  both  on  the  question  as  to  whether  Celleyhan 
made  a  contract  for  1200  yards  of  stone  for  the  Crawford  cross- 
ing, as  plaintiff  claimed,  and  if  he  did,  whether,  npon  all  the  facts 
and  circumstances  attending  the  transaction,  the  plaintiff  had  not 
the  right  to  assume  that  he  had  authority  to  make  such  a  contract 
and  bind  the  company.  True,  it  is  said  by  the  learned  counsel  for 
the  defendant  that  Celleyhan  had  no  power  or  authority  whatever 
to  make  a  contract  for  the  purchase  of  stone  on  behalf  of  the  com- 
pany, and  that  the  plaintiff  knew  it  when  he  dealt  with  him.  But 
this  is  denied  by  the  plaintiff,  who  testified  that  he  never  had  any 
intimation  from  Johnson,  the  chief  engineer,  or  any  one  else,  that 
Celleyhan  had  not  authority  to  make  such  a  conti'act,  or  that  there 
was  a  limitation  on  his  authority  in  that  regard.  This  is  the  fair 
import  of  his  testimony,  though  the  plaintiff  is  not  entirely  con- 
sistent in  all  his  statements  on  this  point.  Still,  it  is  admitted  that 
the  plaintiff  and  the  chief  engineer  had  had  some  conversation 
about  furnishing  stone  for  the  defendant,  but  disagreed  at  first  as  to 
price.  Finally,  as  the  result  of  their  negotiations,  Johnson  says  it 
was  agreed  or  understood  if  the  company  wanted  any  stone  the 
plaintiff  should  furnish  it  at  $3.00  per  yard.  There  is  no  dispute 
about  this,  though  Johnson  states  positively  that  he  did  not  agree 
to  take  any  specific  quantity,  but  only  what  should  be  wanted. 
Afterward,  Jonnson  says  he  sent  word  to  Celleyhan  to  get  what 
stone  he  wanted  of  Gano  to  finish  188,  with  the  understanding  he 
had  as  to  the  price.  Thereupon,  as  plaintiff  claims,  Celleyhan  came 
to  him  and  made  a  contract  for  400  yards  for  the  Devil's  Nose,  and 
1200  yards  for  Crawford  crossing  or  culvert. 

It  is  proper  to  add  that  the  defendant's  witnesses  deny  that  a  con- 
tract was  made  for  any  more  than  400  yards.     But  still  the  ques- 
tion as  to  the  credibility  of  the  witnesses  was  a  fair  subject  for  the 
jury.     The  inquiry  here  is,  was  there  suflScient  evidence  to  carry 
the  case  to  the  jury  whether  Celleyhan  i^iade  a  contract  for  1200 
yards  for  the  Crawford  crossing,  and  if  he  did  make  such  a  con- 
tract had  the  plaintiff  the  right  to  presume,  upon  all  the  facts,  that 
he  had  authority  to  make  it,  or  that  the  contract  was  ratified  by  the 
company  after  it  was  made  ?     It  is  hardly  necessary  in  this  con- 
nection to  refer  to  that  elementary  principle  which  pervades  the 
law  of  agency,  that  "  where  a  party  deals  with  a  corporation  in 
good  faith,  the  transaction  is  not  ultra  vires,  and  he  is  unaware  of 
any  defect  of  authority  or  other  irregularity  on  the  part  of  those 
acting  for  the  corporation,  and  there  is  nothing  to  excite  suspicion 
of  such  defect  or  irregularity,  the  corporation  is  bound  by  the  con- 
tract, although  such  defect  or  irregularity  in  fact  exists.     If  the 
contract  be  valid  under  any  circumstances,  an  innocent  party  in 
such  a  case  has  a  right  to  presume  their  existence,  and  the  corpo- 
ration is  estopped  to  deny  them."     Mr.  Justice  Swayne  in  Mer- 
chant's Bank  v.  State  Bank,  10  Wall,  604-644.     It  follows  from 
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these  views  that  the  conrt  erred  in  withdrawing  this  p^  of  the 
case  from  the  consideration  of  the  jury ;  and  without  noticing  the 
other  questions  discussed,  the  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 
Lyon  and  Taylor,  JJ.,  dissent. 

.  Supervisors  v.  Schenck,  8  Wallace,  784;  Knox  Co.  «.  Aspinwall,  dl  How- 
ard, 689;  Bissell  «.  JeffersonvUle,  24  Id.  288;  Moran  «.  Commissioners,  2 
Black,  722;  Gklpcke  v,  Dubuque,  1  Wallace,  208;  Mercer  Co.  v.  flacket,  Id. 
98;  Mayor  v.  Lord,  9  Id.,  414;  Royal  British  Bk.  «.  Turquand,  6  Ellis  & 
Blackburn,  2.  B.  A  £zch.,  827;  Farmers'  Loan  and  Trust  Co.  «.  Curtis,  8  Sel- 
den,  466;  Story  «.  American  Life  Ins.  Co.,  11  Paige,  685;  Society  for  Sav- 
ings D.  New  London,  29  Connecticut,  174;  Comm.  v.  City  of  Pittsburgh,  84 
Pa.  St.  497;  Conmi.  «.  Allegheny  Co.,  87  Pa.  St  287. 

Corporations  are  liable  for  every  wrong  of  which  they  are  guilty,  and  in 
such  case  the  doctrine  of  ultra  vires  has  an  application.  P.  &  Bait.  R.R  Co. 
V,  Quigley,  21  Howard,  209;  Green  «.  London  Omnibus  Co.,  7  C.  B.  N.  S., 
290;  Life  and  Fire  Ins.  Co.  v.  Mechanic's  Fire  Ins.  Co.,  7  Wend.  81. 

Corporations  are  liable  for  the  acts  of  their  servants  while  engaged  in  the 
business  of  their  employment  in  the  same  manner  and  to  the  same  extent  that 
individuals  are  liable  under  like  circumstances.  Ranger  v.  Great  West.  R. 
Co.,  5  H.  L.  Cases,  86;  Thayer  «.  Boston,  19  Pick.  511;  Frankfort  Bk.  t>. 
J olmson,  24  Maine,  490. 


Ttsbn 

V. 

Wabash,  St.  Louis  &  Pacific  E.  Co. 

(AdvancB  Oau^  United  States  Circuit  Oaurtj  Digtriet  of  Indiana,     1888.) 

In  the  consolidation  of  railroad  companies,  the  consolidated  company  is 
substituted  for  the  constituent  companies,  and  the  unsecured  indebtedness 
of  the  latter  remains  unsecured  indebtedness  of  the  former. 

But  where  one  of  the  stipulations  of  the  consolidation  agreement  is  the 
payment  and  *' protection"  of  certain  unsecured  bonds  of  one  of  the  constit- 
uent companies,  this  will  constitute  such  bonds  a  lien  upon  the  property  of 
that  constituent  company  which  passes  into  the  hands  of  such  consolidated 
company. 

In  1862,  the  Toledo  &  Wabash  Ey.  Co.  of  Ohio  and  Indiana 
made  an  issue  of  bonds  to  the  amount  of  $600,000,  with  interest 
payable  semi-annually  at  7  per  cent,  and  principal-  payable  May  1, 
1883j  Each  bond  bore  upon  its  face  the  name  "  Equipment  Bond," 
although  they  were  not  especially  secured  upon  any  equipment  of 
the  company.  At  the  time  of  their  issue  tne  company  was  liable 
for  bonds  to  the  amount  of  $5,900,000,  secured  by  mortgages.  In 
1865,  t\\e  Toledo  &  Wabash  Ry.  Co.  become  consolidated  with 
other  companies  in  Illinois,  and  the  Toledo,  Wabash  &  Western 
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Ry.  Co.  was  formed.  In  the  articles  of  consolidation  one  of  the 
'*  bases  and  conditions"  thereof  was  stated  to  be,  as  to  all  bonds,  that 
thej  '^  shall,  as  to  the  principal  and  interest  thereon,  as  the  same  shall 
respectively  fall  due,  be  protected"  by  the  new  company.  The 
equipment  bonds  were  included  in  the  indebtedness  of  the  Toledo 
&  Wabash  Co.,  which  the  new  company  was  to  "  protect"  and  pay. 
On  the  first  day  of  February,  1867,  the  Toledo,  Wabash  &  Western 
Co.  executed  its  bonds  amounting  to  $15,000,000,  and  a  tnist  deed 
upon  all  its  property  to  secure  them.  This  was  done  to  fund  the 
company's  indebtedness,  which,  including  the  equipment  bonds, 
amounted  to  $13,300,000,  and  to  raise  $1,700,000  to  purchase  ad- 
ditional equipment. 

In  this  mortgage  it  was  recited  '^  that  of  the  amount  of  said  bonds 
so  raised  and  issued  there  should  be  retained  $13,300,000,  to  retire 
in  such  manner  and  upon  such  terms  as  the  directors  of  such  com- 
pany may  from  time  to  time  prescribe,  a  like  amount  of  the  bonds 
of  the  various  companies  herein  above  enumerated  and  described, 
and  representing  the  aforesaid  funded  debt."  The  equipment 
bonds  appeared  in  the  list  of  bonds  described  in  the  mortgage, 
which  were  to  be  taken  up  by  the  new  issue.  After  a  small  part 
of  the  old  bonds  had  been  exchanged  for  new  ones,  this  funding 
scheme  seems  to  have  been  abandoned. 

In  1873,  the  Toledo,  Wabash  &  Western  Railway  executed  a 
mortgage  for  $6,000,000,  and  in  1875  proceedings  were  instituted 
to  foreclose  under  it,  and  a  sale  took  place  June,  1876,  of  all  the 
property  in  Ohio,  Indiana  and  Illinois,  '^  without  prejudice  to  any 
claim  that  may  be  made  by  the  holders  of  the  bonds  called  the 
equipment  bonds." 

Interest  on  the  equipment  bonds  was  regularly  paid  up  and  in- 
cluding that  due  November  1,  1874.  But  the  purchasere  at  the 
sale  of  1876,  and  their  successor  company,  the  Waoash  Ry.  Co.  hav- 
ing declined  and  refused  to  pay  further  interest,  or  in  any.  way  to 
recognize  these  bonds,  this  suit  was  begun  in  1878  in  the  Fountain 
circuit  court  of  Indiana.  It  was  immediately  removed  by  the  rail- 
way company  to  the  United  States  Circuit  Court.  The  Wabash 
Ry.  Co.  having  since  been  consolidated  with  the  St.  Louis,  etc.  R. 
Co.,  the  consolidated  company,  the  Wabash,  St.  Louis  &  Pacific  Ry. 
Co.,  was  joined  as  defendant  in  possession. 

Charles  W.  Hassler,  counsel  for  plaintiff. 

Wager  Swayne ;  Baker,  Hord  &  Hendricks,  counsel  for  respond- 
ent. 

Gbesham,  J. — No  lien  of  any  kind  existed  in  favor  of  the  hold- 
ers of  the  equipmenl  bonds  prior  to  the  consolidation  in  1865.  It 
cannot  be  disputed  that  before  this  (Consolidation,  which  was  au- 
thorized by  law  arid  untainted  by  fraud,  the  Toledo  and  Wabash  Com- 
pany might  have  executed  a  mortgage  upon  all  its  property,  which 
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would  have  been  paramount  to  all  its  unsecnred  indebtedness,  in- 
clading  the  eauipment  bonds.  The  statute  anthoiizing  the  consoli- 
dation of  railroads  and  their  possessions  was  in  force  when  the 
equipment  bonds  were  issued  and  sold,  and  it  became  a  part  of  the 
contract  between  the  Toledo  and  Wabash  Company  and  the  pur- 
chasers of  those  bonds.  The  purchasers  must  therefore  be  held  to 
have  contemplated,  at  the  time  thej  bought  their  bonds,  that  the 
Toledo  &  Wabash  Company  could,  and  possibly  would,  consolidate 
with  other  railroad  companies.  The  result  of  ^  consolidation  under 
the  statute  is,  that  the  consolidated  company  assumes  the  liabilities 
and  succeeds  to  the  rights  of  the  constituent  companies.  That 
being  so,  it  follows  that  the  consolidated  company  may  execute  a 
mortgage  upon  all  the  consolidated  property,  which  will  be  para- 
mouut  to  the  unsecured  indebtedness  of  the  constituent  companies. 
McMann  v,  Morrison,  16  Ind.  172 ;  Indianapolis,  etc.  R.  Co.  v. 
Jones,  29  Ind.  465 ;  Jeffersonville,  etc.  B.  Co.  v,  Hendricks,  41  Ind. 
50 ;  Paine  v.  Lake  Erie,  etc.  R.  Co.,  30  Ind.  283. 

Was  there  anything  in  the  terms  of  the  consolidation  of  1865 
that  gave  to  the  holders  of  the  equipment  bonds  a  security  of  lien 
which  they  had  not  before  ?  Did  the  consolidated  company  take 
the  property  and  franchises  of  the  Toledo  &  Wabash  Company 
with  an  incumbrance  which  did  not  rest  upon  them  before! 

It  was  competent  for  the  constituent  companies  to  agree  upon 
their  own  terms  of  consolidation,  provided  they  were  not  in  viola- 
tion of  the  statute  authorizing  consolidation.  The  property  and 
rights  of  the  Toledo  &  Wabash  Company,  at  the  time  of  the  con- 
solidation, were  estimated  to  be  wortn  $10,000,000.  Part  of  the 
consideration  for  the  transfer  of  this  property  to  the  consolidated 
company  was  the  payment  of  the  $600,000  of  equipment  bonds. 
The  consolidation  agreement  contains  the  following :  ^^  It  is  further 
agreed  that  the  bonds  and  other  debts  herein  above  specified,  in  the 
manner  and  to  the  extent  specified,  and  not  otherwise  provided  for 
in  this  agreement,  shall  as  to  the  principal  and  interest  thereon,  as 
the  same  shall  respectively  fall  due,  be  protected  by  the  consoli- 
dated company  according  to  the  true  meaning  and  enect  of  the  in- 
struments or  bonds  by  which  such  indebtedness  of  the  several  con- 
solidating companies  may  be  evidenced." 

The  equipment  bonds  are  embraced  in  the  schedule  of  bonds  and 
debts  referred  to  in  this  clause.  The  agreement  to  pay  these  bonds 
as  part  of  the  purchase  price  of  the  property  put  into  the  consoli- 
dation by  the  Toledo  &  Wabash  Company,  was  made  for  the  ben- 
efit of  the  equipment  bondholders,  who  thus  acquired  an  equitable 
lien  on  such  property.  This  lien  is  good  against  all  persons  except 
subsequent  purchasers,  without  notice. 

When  the  consideration  for  conveyance  of  property  is  th^  pay- 
ment by  the  vendee  of  the  debt  of  a  third  person,  a  lien  exists  upon 
the  property  conveyed  for  the  benefit  of  snch  third  person.  Nichols 
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V.  Groves,  41  Ind.  24 ;  Stor}''8  Eo.  1244 ;  Clyde  v.  SimpBon,  4  Ohio 
St.  445 ;  VaDetter  v.  Vanetter,  3  Gratt.  148 ;  Harris  v.  Fly,  7  Paige, 
421;  Hallett  v.  Hallett,  2  Paige,  15. 

Ic  was  no  doubt  the  intention  of  the  legislature,  in  passing  the 
statute  authorizing  the  consolidation  of  railroad  companies,  that  the 
consolidated  company  should  be  substituted  for  tne  constituent 
companies,  and  that  the  unsecured  indebtedness  of  the  latter  should 
remain  unsecured  indebtedness  of  the  former.  While  this  is  the 
result  of  a  consolidation  under  the  statute,  as  already  stated,  the 
consolidation  may  be  on  such  terms  as  suit  the  contracting  parties, 

f)rovided  these  terms  do  not  violate  the  statute.  One  of  the  stipu- 
ations  of  the  consolidation  agreement  was  payment  by  the  consoli- 
dated company  of  the  equipment  bonds.  The  language  of  this 
part  of  the  agreement,  considered  in  connection  with  tne  terms  and 
recitals  of  the  consolidated  mortgage,  the  consolidation  agreement 
of  1868,  the  deed  of  further  assurance  and  the  prompt  payment  of 
interest  on  the  equipment  bonds,  semi-annually,  as  it  became  due, 
for  eight  years  after  1865,  shows  that  something  more  was  intended 
than  the  mere  assumption  of  an  unsecured  indebtedness.  The  pro- 
ceeds of  the  equipment  bonds  had  been  expended  in  the  betterment 
of  the  property  of  the  Toledo  &  Wabash  Company ;  that  company 
was  to  pass  out  of  existence,  and  its  entire  property  was  to  become 
part  of  the  possession  of  the  consolidated  company.  For  this  rea- 
son it  may  have  been  thought  just  to  the  owners  of  the  equipment 
bonds  that  they  should  have  security  in  the  nature  of  a  lien  on  the 

Property  superior  to  any  rights  that  may  thereafter  be  acquired. 
7e  may  assume  that  it  was  well  understood  by  all  the  parties  to 
the  consolidation  agreement  of  1865  that  the  consolidated  company, 
by  the  mere  force  of  the  statute  which  authorized  its  creation,  was 
bound  to  pay  all  the  debts  of  the  constituent  companies.  No  one 
understands  that  better  than  the  counsel  who  drew  up  the  consoli- 
dated agreement.  If  nothing  more  was  contemplated  by  the  clause 
quoted  from  this  agreement  than  a  promise  to  pay  the  equipment 
bonds  as  unsecured  indebtedness,  why  was  the  word  "protect" 
used?  If  the  counsel  of  the  defendants  are  correct  in  their  inter- 
pretation of  that  word,  its  use  was  wholly  unnecessary.  Whenever 
it  fairly  appears  from  an  instrument,  notwithstanding  its  form,  that 
it  is  intended  to  afford  a  security,  an  equitable  lien  exists  in  favor 
of  the  person  for  whose  behalf  the  provision  is  made.  Jones  on 
Mortg.,  162. 

The  Wabash,  St.  Louis  <fe  Pacific  Company  now  owns  and  op- 
erates the  property  which  the  Toledo,  Wabash  &  Western  Com- 
pany acquired  from  the  Toledo  <fe  Wabash  Company,  and  denies 
its  liability  on  the  equipment  bonds.  There  is  nothing  to  prevent 
the  holders  of  these  bonds  from  asserting  against  the  present  owners 
of  this  property  the  equitable  lien  which  they  were  entitled  to 
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under  the  consolidation  agreement  of  1865.  All  Bnbeequent  inter- 
ests have  been  SMoquired  with  knowledge  of  this  agreement. 

These  are  briefly  my  reasons  for  holding  that  the  equipment 
bonds  are  a  charge  upon  the  property  now  owned  by  the  Wabash, 
St.  Louis  &  Pacific  Company,  which  originally  belonged  to  the 
Toledo  &  Wabash  Company. 

A  decree  will  be  entered  declaring  such  a  charge  and  for  accrued 
interest. 

The  case  would  have  been  decided  at  an  earlier  day  but  for  a 
statement  made  by  the  complainant's  counsel,  that  the  matter  in 
dispute  might  be  amicably  adjusted. 

Effect  of  Consolidation  on  Debt  of  Company  Consolidating. — Some  cases 
hold  that  where  a  new  corporation  is  formed  by  the  consolidation  of  several 
others,  there  is  an  implied  assumption  by  the  new  corporation  of  the  debts 
of  each  of  the  old  ones.  Indianapolis,  etc.  R  R.  Co.  t^.  Jones,  29  Ind.  465 ; 
Columbus,  etc.,  R.  Co.  «.  Powell,  40  Ind.  40;  Thompson  «.  Abbott,  61  Ho. 
177;  Houston  A  P.  C.  R.  Co.  e.  Shirley,  4  Am.  &  Eng.  R.  R.  Cas.  448;  Mis- 
sissippi Valley  R.  R.  Co.  «.  Chicago,  etc.,  R.  R.  Co.,  8  Am.  &  Sng.  R.  R.  Cas. 
575;  Sappington  «.  L.  R.  M.  R.  &  T.  R.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas. 
380;  Miller  v.  Lancaster,  5  Coldw,  513;  Northern  Central  R  R.  Co.  e.  Drew, 
3  Woods.  891 ;  Indianola  R  R  Co.  «.  Fryer,  11  Am.  &  Eng.  R  R  Co.  Cas. 
824. 

But  according  to  other  cases  there  is  no  such  implied  assumption.  In  order 
to  render  the  new  company  directly  liable  for  the  obli^tions  of  the  old  one, 
there  must  be  an  express  contract  or  a  legislative  provision.  Powell  v.  North- 
em  Mo.  R  R  Co.,  42  Mo.  68 ;  Shaw  «.  Norfolk  &  C.  R  Co.,  16  Gray,  407 ; 
Prouty  o.  L.  8.  &  M.  S.  R  Co.,  52  N.  T.  868.  And  see  Selma,  etc.,  R  R  Co. 
«.  Hardin,  40 Ga.  709 ;  Bruffett  o.  St.  W.  R  R  Cp.,  25  III.  857 ;  Selma,  etc.,  R. 
R  Co.  9.  Hardin,  40  Ga.  709. 

Such  liability  is  usually  imposed  by  statute.  Columbus,  etc.,  R.  R.  Co.  «. 
Skidmore,  69  III.  566. 

Some  cases  have  held  that  a  consolidated  company  is  liable  for  the  torts  of 
each  of  the  companies  composing  it  committed  before  consolidation.  Coggins 
V,  Central  R  Co.,  62  Ga.  685 ;  Chicago,  R  I.  &  P.  R  Co.  v,  Moffitt,  75  Dl.  624 ; 
New  Bedford  R  Co.  v.  Old  Colony  R  Co.,  120  Mass,  897. 

Prior  Liens  Unaffected  by  Consolidationi — The  liens  upon  the  property  of 
a  railroad  company  remain  entirely  unaffected  by  consolidation  with  another 
corporation.  Eaton  etc.  R  Co.  «.  Hunt,  20  Ind.  457;  Racine,  etc.,  R.  Co.  v. 
Farmer's  Loan  Sc  Trust  Co.,  49  III.  881 ;  Hamlin  «.  Gerard,  4  Am.  &  Eng.  R 
R.  Cas.  488;  Mississippi  V.  R  R  Co.  «.  Chicago,  etc.,  R.  Co.,  8  Am.  &  Eng. 
R  R  Cas.  575. 

Practicot — Pending  suits  against  one  of  the  consolidating  roads  are  not 
abated  by  the  consolidation.  Baltimore  &  Susq.  R  R.  Co.  v,  Musselman,  2 
Grant's  Cas.  848.  But  before  judgment  the  new  company  must  be  formally 
joined  as  a  party  defendant.  Selma,  Rome  &  Dalton  K.  R  Co.  o.  Harbin,  40 
Ga.  706.  But  the  officers  and  directors  of  the  consolidated  corporation  can- 
not be  joined  as  parties  defendant.    Chase  «.  Vanderbilt,  62  N.  Y.  807. 
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NicocALS  and  others 

V. 

New  Tobk,  L.  E.  &  W.  R.  Co.  and  others. 

(Advance  Case^  XT.  8.  CireuU  Court,  8.  D.  New  York.    January  1, 1888.) 

The  diyidend  on  preferred  stock  may  judiciously  be  conditioned  on  the 
declaration  of  profits  by  the  board  of  directors  of  a  corporation ;  and  when 
such  intention  appears  from  the  juxtajiosition  of  terms,  and  an  examination 
of  the  agreement  of  the  shareholders,  it  will  be  sustained. 

That  a  board  of  directors  has  determined  to  apply  all  profits  made  by  a 
road  to  its  improvement  does  not  take  away  their  present  character.  In  this 
respect  net  earnings  and  profits  are  alike;  and,  largely  at  least,  the  improve- 
ment would  be  chargeable  to  capital. 

The  rights  of  preferred  stockholders  are  not  those  of  creditors ;  but  still 
they  may,  under  the  plan  of  organization  of  a  corporation,  be  made  so  far 
superior  to  those  of  common  stockholders  as  to  enable  them  to  compel  a  divi- 
sion of  profits,  which  the  board  of  directors  had  determined  to  accumulate. 

Owners  of  preferred  stock  entitled  to  an  annual,  non-accumulating  divi- 
dend, dependent  on  a  declaration  of  profits  by  a  board  of  directors,  which 
had  reported  more  than  sufficient  net  profits,  but  had  determined  to  use  all 
for  the  improvement  of  the  road,  can  compel  the  payment  of  dividends  there- 
from. If  the]r  do  not  ^t  their  dividends  each  year,  they  will  never  get  them; 
the  expected  increase  m  net  earnings  could  not  benefit  them  as  long  as  the 
road  could  otherwise  pay  these  non- accumulating  dividends.  Such  property 
could  be  appropriated  for  the  general  good  of  all  stockholders  no  more  than 
any  other  property  of  these  stockholders. 

Such  rights  of  preferred  stockholders  to  share  in  profits  are  mere  incre- 
ments of,  and  pass  by  assignment  of,  the  stock ;  though  this  might  not  be 
true  of  fully-declared  dividends. 

In  Equity. 

C.  E.  Tracy,  for  oratore. 

Wm.  D.  Snipman,  for  defendants. 

Whseleb,  J. — The  defendant  corporation  appears  to  have  been 
organized  nnder  the  laws  of  the  State  of  New  York  by  the  pre- 
ferred and  common  stock  and  security-holders  of  the  Erie  Railway 
Company,  pursuant  to  a  plan  of  reorganization  assented  to  by  them, 
whicn  became  a  part  of  its  charter  or  certificate  of  organization 
imder  the  law.  Among  other  stock  and  securities  of  the  new  com- 
pany provided  for  in  the  plan  to  be  issued  and  delivered,  there 
was  to  be,  as  specified  in  paragraph  13 — 

**  Preferred  stock  to  an  amount  equal  to  the  preferred  stock  of 
the  Erie  Bailway  Company  now  outstanding,  to  wit,  85,369  shares, 
of  the  nominal  amount  of  $100  each,  entitling  the  holders  to  non- 
cnmnlative  dividends  at  the  rate  of  6  per  cent  per  annum,  in  pref- 
erence to  the  payment  of  any  dividend  on  the  common  stock,  but 
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dependent  on  the  profits  of  each  particular  year,  as  declared  by  the 
board  of  directors/' 

The  board  of  directors,  in  "  their  report  of  the  operations  of  the 
company  for  the  fiscal  year  ending  September  30,  1880,"  state 
that — 

The  gross  earnings  and  operating  expenses  of  the  road,  including 
all  branches  and  leased  lines,  have  been  as  follows : 

EARNINGS. 

From  general  freight $11,199,498  87 

coal 3,191.616  96 

passengers 8.682.951  18 

mails 168.771  88 

express 828,867  16 

miscellaneous 116,408  82 

$18,693,108  86 

OPEBATINa   EXPENSES. 

For  conducting  transportation $5,109,979  90 

"    motive  power 8,291,141  43 

'*    maintenance  of  cars 861,185  29 

**    maintenance  of  way 1,988,715  41 

*'    general  expenses 442,958  82 

$11,648,926  86 

Net  earnings  from  tfaffic $7,049.188  51 

To  which  fuld  earnings  from  other  sources. . . .  788,956  66 

Total $7,888,140  16 

From  which  deduct  interest  on  funded  debt, 
rentals  of  leased  lines,  and  other  charges. . . .  6,042,519  45 

Leaving  a  net  profit  from  the  operations  of  the  year  of  $1,790,620  71 

A  dividend  of  6  per  cent  upon  the  amount  of  preferred  stock 
outstanding  would  amount  to  $489,403.50.  This  whole  amount  of 
net  profit,  together  with  $737,119-34  received  during  the  year  from 
assessments  on  stock,  was  applied  by  the  directors  "  to  the  build- 
ing of  double  track,  erection  of  buildings,  providing  additional 
equipment,  acquiring  and  constructing  docks  at  Buffalo  and  Jersey 
City,  and  to  the  addition  of  other  improvements  to  the  road  and 
property."  And  they  "  Resolved,  that  in  the  present  condition  of 
the  property  of  the  New  York,  Lake  Erie  &  Western  R.  R.  Co., 
its  directors  do  not  deem  it  wise  or  expedient  to  declare  a  dividend 
upon  its  preferred  stock."  The  orators  are  holders  of  preferred 
stock  transferred  to  them  since  the  close  of  the  fiscal  year  1880, 
and  since  the  report  of  the  directors  of  that  year,  and  by  their  bill 
of  complaint  secK,  among  other  things,  that  the  net  profits  of  that 
fiscal  year  be  ascertained,  and  that  the  dividends  due  to  the  holders 
of  preferred  stock  in  respect  thereof  be  directed  to  be  paid. 

There  is  no  question  made,  nor  any  apparent  room  lor  any,  but 
that  all  the  rights  which  the  orators  have  are  the  rights  of  stock- 
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holders  as  such,  and  not  as  of  creditors,  nor  bnt  that  the  holders  of 
the  preferred  stock  have  riglits  under  the  law  of  the  organization 
superior  to  those  of  the  common  stockholders,  according  to  the 
plan  of  the  organization.  The  principal  question  is  as  to  the  true 
construction  and  legal  effect  of  this  plan.  Counsel,  at  the  outset, 
differ  as  to  what  is  the  import  of  the  language  of  this  thirteenth 
paragraph.  The  counsel  for  the  orators  insist  that  the  profits  are 
what  are  to  be  declared  by  the  directors,  and  that  a  declaration  of 
profits  by  them  entitles  the  holders  of  the  preferred  stock  to  divi- 
dends from  the  profits  so  declared  ;  while  the  counsel  for  the  de- 
fendants insists  that  the  dividends  themselves  are  to  be  declared, 
and  that  until  declared  these  stockholders  cannot  be  entitled  to 
any. 

The  sentence  "  as  declared  by  the  board  of  directors"  is  directly 
connected  with  the  one  embracing  profits,  and  not  with  the  one 
including  dividends,  and  can  only  be  construed  as  applying  to  the 
latter  by  outside  force.  It  is  argued  that  the  expression  is  appli- 
cable to  dividends,  and  not  to  profits,  and  that  it  must  be  unaer- 
stood  as  intended  to  apply  to  that  to  which  it  is  appropriate.  It  is, 
however,  not  wholly  inapplicable  to  profits.  The  affairs  of  the 
corporation  were  to  oe  in  the  hands  of  the  directors,  and  it  might 
well  be  supposed  that  they  would  know  and  make  known  whether 
there  were  profits  or  not ;  and  if  any  resultVas  to  bo  made  de- 
pendent upon  the  existence  of  profits,  the  fact  of  their  existence 
might  well  be  referred  to  the  declaration  of  the  directors.  This 
plan  is  an  entire  instrument,  speaking  the  same  language  through- 
out, and  the  obvious  meaning  of  similar  expressions  in  other  parts 
might  throw  some  light  upon  the  meaning  of  this.  In  paragraph 
19  there  are  provisions  for  the  payment  of  non-cumulative  inter- 
est at  "  the  rate  of  6  per  cent  per  annum,  or  at  such  lesser  rate  for 
any  fiscal  year  as  the  net  earnings  of  the  company  for  that  year,  as 
declared  by  the  board  of  directors,  and  applicable  for  that  purpose, 
shall  be  sufficient  to  satisfy."  Here  it  is  plain  that  the  net  earn- 
ings, and  not  the  interest,  are  to  be  declared  by  the  directors,  and 
that  the  payment  of  the  interest  was  to  be  dependent  upon  the 
declaration  of  the  net  earnings.  There  is  nothing  more  incongru- 
ous about  the  declaration  of  profits  than  of  net  earnings  by  a  board 
of  directors  of  a  railroad  company,  and  it  is  natural  to  infer  that 
the  payment  of  dividends  to  preferred  stockholders  was  intended 
to  be  made  dependent,  in  one  aspect,  upon  a  declaration  of  profits 
by  the  directors,  the  same  as  a  payment  of  interest  to  bondholders 
was  upon  a  declaration  of  net  earnings  by  the  same  board. 

The  next  question  is  whether  the  directors  have  so  declared  such 
profits  for  the  fiscal  year  1880  as  to  entitle  the  holders  of  preferred 
stock  to  dividends  for  that  year.  They  have  expressly  stated  a 
net  profit,  after  deducting  from  the  earnings  all  expenses  attend- 
ing the  making  of  the  eamings,  and  of  maintaining  the  property 
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by  which  the  earnings  were  made,  and  all  fixed  charges  for  inter- 
est and  rentals,  several  times  larger  tUan  the  whole  amount  of 
this  dividend.  They  have,  on  the  other  hand^  stated  the  im- 
provement, and  resolved  that  they  do  not  deem  it  wise  or  expedi* 
ent  to  declare  a  dividend  to  the  preferred  stockholders.  There 
is  no  pretence  but  what  the  statements  of  the  directors  ar^  all 
true,  m  fact,  nor  but  that  in  what  they  have  done  they  have 
acted  in  good  faith. 

Here  is  no  question  of  separating  one  part  of  the  biisiness  from 
the  rest,  as  there  was  in  St.  John  v.  Erie  Ry.  Co.,  10  Blatchf .  271, 
and  22  Wall.  136 ;  there  is  here  a  net  profit  over  all  expenses  of 
all  the  operations  by  which  profit  was  nuuie.     It  is  wanted  for 

4'adicions  improvements  of  the  property,  looking  to  future  profits, 
["his  does  not  take  away  its  character  as  a  present  profit.  It  would 
be  a  profit,  whether  it  should  be  laid  out  upon  the  property  to 
enhance  its  value,  or  left  in  the  treasury  of  the  company,  or  divid- 
ed among  the  stockholders.  This  question  is  somewhat  like  that 
in  Union  Pacific  R.  Co.  v.  U.  S.,  99  U.  S.  402.  There  the  ques- 
tion was  as  to  net  earnings.  In  treating  this  subject,  Mr.  Justice 
Bradley  said : 

^^  As  a  general  proposition,  net  earnings  are  the  excess  of  the 
gross  earnings  over  the  expenditures  defrayed  in  producing  them 
aside  from  and  exclusive  of  the  expenditure  of  capital  laid  out  in 
constructing  and  equipping  the  works  themselves.  Theoretically 
the  expenses  chargeable  to  earnings  include  the  general  expenses 
of  keeping  up  the  organization  of  the  company,  and  all  expenses 
incurred  in  operating  thd  works  and  keeping  them  in  good  condi- 
tion and  repair ;  while  expenses  chargeable  to  capital  include  those 
which  are  incurred  in  the  original  construction  of  the  works,  and 
in  the  subsequent  enlargement  and  improvement  thereof." 

There  is  a  difference  in  some  respects  between  net  earnings  and 
profits,  but  not  in  this  aspect.  What^would  be  net  earnings  would 
be  a  profit,  unless  there  snould  be  some  liability  outside  the  earn- 
ings to  be  met  before  there  could  be  any  profit  left.  Within  the 
definition  of  Mr.  Justice  Bradley  the  improvement  sought  to  be 
set  over  against  earnings  would  largely,  at  least,  be  chargeable  to 
capital,  and  not  left  to  reduce  profit.  And  the  decision  of  this 
question  may  properly  be  somewhat  affected  by  the  nature  of  the 
dividend  to  which  it  is  sought  to  have  the  profits  applied,  as  ap- 
pears by  some  of  the  reasoning  in  that  case.  Stress  was  there  laid 
upon  the  fact  that  the  government  would  be  merely  put  off  in  re- 
ceiving, but  not  defeated  as  to,  its  share  of  the  net  earnings  by  a 
liberal  allowance  in  their  expenditure  upon  the  property.  Here 
these  dividends  are  non-cumulative,  and  if  the  holders  of  this 
stock  do  not  get  these  dividends  in  each  particular  year  they  never 
can  have  them.  The  improvement  of  the  property  by  the  expen- 
diture of  the  money  belonging  to  them  goes  to  the  benefit  of  the 
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other  owners,  and  not  to  them,  so  lon^  as  it  would  pay  the  divi- 
dends on  the  preferred  stock  without  uie  expenditure. 

This  property  for  the  year  in  question  was  able,  as  it  was,  to  pay 
the  preierred  dividends;  the  improvements  were  made  for  the 
purpose  of  increasing  the  dividends,  bnt  they  would  not  increase 
these  stockholders'  dividends.  When  it  comes  to  the  question  of 
using  the  profits  which  would  go  to  one  set  of  stockholders  for  the 
benefit  of  another  set,  a  more  ri^d  rule  should  be  applied.  The 
question  becomes  more  one  of  nght,  to  be  determined  oy  the  law, 
than  one  of  policy,  to  be  determined  by  the  discretion  of  the  direc- 
tors. Here  were  profits  in  fact ;  the  preferred  stockholders  had 
rights  dependent  upon  this  fact.  These  rights  could  not  lawfully 
be  passed  by  for  the  benefit  of  other  interests,  however  intimately 
connected,  any  more  than  any  other  property  of  the  preferred 
stockholders  could  be  appropriated  to  the  same  purpose,  on  the 
ground  that  such  appropriation  of  it  would  be  for  the  oest  good  of 
the  whole. 

These  rights  are  the  rights  of  stockholders,  and  not  of  creditors; 
and  it  is  said  that  stockholders  are  not  entitled  to  receive  dividends 
until  they  have  been  in  some  manner  declared.  This  is,  doubtless, 
in  general  true.  It  grows  out  of  the  contract  by  which  stock- 
holders become  such.  Each  stockholder  in  effect  agrees  to  be 
bound  by  the  corporate  action  within  the  scope  of  the  corporate 
powers ;  but  there  may  be  other  agreements  limiting  what  shall  be 
done  in  special  cases.  A  corporation  may  doubtless  accumulate  its 
profits  instead  of  dividing  them,  and  a  common  stockholder  would 
be  bound  by  the  determination  to  do  so,  however  much  he  might 
prefer  to  have  his  share  of  them  divided  out  to  him.  But  here 
was  another  agreement  among  the  shareholders,  made  a  part  of  the 
frame-work  of  the  corporation,  that  when  there  were  annual  profits 
shown  by  the  official  aeclaration  of  the  directors,  they  should,  to 
the  extent  of  6  per  cent  on  their  stock,  be  divided  among  tliese 
stockholders. 

This  agreement  was  warranted  by  the  law  of  the  state,  and,  as 
imbedded  in  the  charter,  is  as  binding  as  any  involved  in  the  enter- 
prise. It  applies  to  this  first  accumulation  of  profits  with  the 
same  force  tnat  the  others  do  to  the  rest  of  the  profits.  It  was  not 
made  with  the  corporation,  but  was  made  between  the  sharehold- 
ers in  prospect  before  there  was  a  perfected  corporation  ;  therefore 
the  corporation  cannot  be  sued  for  a  breach  of  it ;  but  it  attaches 
to  and  affects  the  profits  as  they  come  to  the  hands  of  the  corpora- 
tion. This  amount  of  annual  profits  is  received  by  it  in  trust  for 
preferred  stockholders,  the  same  as  the  general  profits  are  for  the 
body  of  the  stockholders.  No  declaration  of  a  dividend  was  neces- 
sary to  complete  the  equitable  right  of  these  stockholders  to  this 
amount.  Boardman  v.  Lake  Shore  &  Mich.  S.  R.  Co.,  84  N.  Y.  157 ; 
Bichardson  v.  Vermont  &  Mass.  Co.,  44  Vt.  613 ;  Dent  v.  London 
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Tramways  Co.  L.  R.  16  Ch.  Div.  353.  None  of  the  cases  cited  for 
the  defendants  appear  to  be  contrary  to  this.  In  most  or  all  of 
them  the  profits  applicable  to  the  preferred  stock  or  superior  right 
did  not  exist  in  fact ;  and  the  right  to  the  profits,  if  thej  should 
exist,  was  recognized. 

It  is  further  suggested  that  if  these  profits  were  so  situated  that 
any  one  became  entitled  to  share  in  them  on  account  of  the  pre- 
ferred stock,  that  right  would  attach  to  the  holders  at  that  time, 
and  would  not  pass  to  the  orators  by  a  mere  transfer  of  the  stock 
afterwards.  Fully-declared  dividends  might  not  so  pass.  But  here 
was  no  declaration  of  a  dividend  upon  this  stock  separating  the 
share  of  the  profits  from  the  other  assets  belonging  to  the  stock. 
The  right  to  share  in  these  profits  remained  as  a  mere  increment  of 
the  stock,  and  would  pass  as  an  incident  to  it.  Boardman  v,  L.  S. 
&  M.  S.  K.  Co.,  84  K  Y.  157. 

Upon  the  whole  case,  the  omtors  appeal*  to  be  entitled  to  a  de- 
cree according  to  the  prayer  of  the  bill. 

Let  there  be  a  decree  for  the  orators  according  to  the  prayer  of 
the  bill,  with  costs. 

PRBFBRRBD  STOCK. 

Right  to  Issue. — A  corporation  may  issue  preferred  stock  without  express 
charter  authority,  provided  the  whole  amount  of  capital  stock  is  not  taken 
up.  Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Hazlehurat  v.  Savan- 
nah, etc.  R.  R.  Co.,  43  Ga.  18. 

Effect  of  Issue  on  Liability  of  Stoclcholdert.— A  prior  subscriber  to  stock 
is  not  released  from  liability  thereon  by  reason  of  the  subsequent  issue  of 
preferred  stock.  Rutland  v.  Burlington  R.  R.  Co.  «.  Thrall,  85  Vt.  536.  At 
least  where  he  has  given  his  consent,  express  or  implied,  to  its  issue.  Kent 
f.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Hoyt  v.  Quicksilver  Mining  Co., 
17  Hun.  169;  Hazlehurst  v.  Savannah,  etc.,  R.  R.  Co.,  43  Ga.  13. 

Dividends  Payable  out  of  Earnings  only^ — As  a  rule  the  guaranteed  divi- 
dends on  preferred  stock  are  payable  out  of  earnings  only.  £lkinB  e.  Cam- 
den &  Atlantic  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  639 ;  Lockhart  v.  Van 
Alstyne,  31  Mich.  76;  Taft.  v.  Hartford,  etc.,  R.  Co.,  8  R.  I.  810;  Union  Pa- 
cific R.  R.  Co.  tj.  United  States,  99  U.  S.  402 ;  St.  John  v.  Erie  R.  R;  Co. 
22  Wall.  136;  Prouty  tf.  Lake  Shore  &  M.  S.  R.  Co.,  52  N.  Y.  368;  Thomp- 
son V.  Erie  R.  Co.,  45  N.  Y.  468 ;  State  v,  Cheraw,  etc.,  R.  R.  Co.,  9  Am.  6ls 
Eng.  R.  R.  Cas.  631. 

Construction  of  Contract  as  to  Preferred  Stoclct — As  to  the  construction 
of  special  contracts  to  issue  preferred  stock,  see  the  following  cases :  Bailey 
D.  Railroad  Co.,  17  Wall.  96;  St.  John  «.  Erie  R.  R.  Co.,  22  Wall.  186;  Bates 
V,  Androscoggin  &  Kennebec  R.  R.  Co.,  49  Me.  491 ;  Boardman  et  a1.  d.  Lake 
Superior  &  M.  S.  R.  Co.,  84  N.  Y.  157;  S.  C.  4  Am.  &  Eng.  R.  R.  Cas.  265. 

Mortgage  lias  Prior  Lien  to  that  of  Preferred  Stockholder. — That  this  is 
generally  the  case  see  Branch  f).  Atlantic  &  Gulf  R.  R.  Co.,  3  Woods,  481 ; 
King  t?.  Ohio  &  Miss.  R.  R.  Co.,  9  Rep.  431. 

As  to  How  Far  Preferred  Stockholder  is  Considered  as  a  Creditor. — Where 
preferred  stock  is  issued  in  lieu  of  bonds,  the  holders  may  be  considered  as 
creditors.  Bates  f>.  Androscoggin  &  Kennebec  R.  R.  Co.,  49  Me.  491 ;  West- 
chester &  Phila.  R.  R.  Co.  v,  Jackson,  77  Pa.  St.  321;  Rutland  v.  Burlington, 
etc.,  R.  R.  Co.,  V.  Thrall,  35  Vt.  586 ;  St.  John  v.  Erie  R.  R.  Co.,  22  Wall.  126. 
Where  the  holder  of  preferred  stock  exercises  an  option  to  convert  it  to  com- 
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moa  stock,  he  is  no  longer  a  creditor.  Burt  «.  Rattle,  81  Ohio  St.  116.  If 
however,  be  declines  to  exercise  the  optioo,  he  retains  the  capacity  of  a  cred- 
itor.    Totten  ^  Co.  v.  Tisen,  54  Ga.  139. 

Rights  and  LiabilKtos  of  Preferred  Stockholder. — A  holder  of  preferred 
stock  may  vote  like  other  stockholders  at  corporate  meetings.  St.  John  v. 
Brie  R  R.  Co.,  22  Wall.  186.  But  see  Burt  v.  Rattle,  31  Ohio  St.  116;  Rut- 
land &  B.  R.  Co.  9.  Thrall,  85  Yt.  586.  He  is  also  personally  liable,  as- 
other  stockholders,  for  the  debts  of  the  corporation.  Burt  v.  Rattle  81 
Ohio  St.  116. 

Remedies  of  Preferred  Stockholder. — A  holder  of  preferred  stock  is  enti- 
tled to  enforce  payment  of  his  guaranteed  dividends  by  an  action  at  law. 
Boardman  et  al.  v.  Lake  Shore  &  M.  S.  R.  Co.,  84  N.  Y.  157;  Bates  v.  An- 
droscoggin &  Kennebec  R.  Co.,  49  Me.  491;  Westchester  &  P.  R.  Co.  «. 
Jackson.  77  Pa.  St.  321. 

Consolidation. — Where  two  roads  consolidate,  one  of  which  has  issued 
preferred  stock,  the  consolidated  company  is  liable  for  the  guaranteed  divi- 
dends.  Prouty  t?.  L.  S.  <&  M.  S.  R.  Co.,  52  N,  Y.  868;  Chase  v.  Vanderbilt, 
62  N.  Y.  807. 

For  a  full  treatment  of  this  subject  see  Elkins  v,  Camden  &  Atlantic  R.  R. 
Co.,  9  Am.  &  Eng.  R.  R.  Cas.  689  and  note. 
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V. 

I 

Dorset. 

(59  Maryland  Beparts,  589.) 

In  an  action  for  malicious  prosecution  on  a  charjs^  of  selling  a  fraudulent 
railroad  ti<!ket,  the  defendant  may  introduce  evidence  of  his  having  had 
knowledge,  anterior  to  the  charge,  of  the  sale  of  fraudulent  tickets  by  the 
plaintiff  on  other  occasions. 

An  officer  of  a  railroad  company  having  reasonable  grounds  for  supposing 
a  person  had  in  his  possession  fraudulent  tickets  of  the  company,  is  justified 
in  proceeding  by  search  warrant,  to  ascertain  that  fact;  and  the  failure  to  find 
such  tickets  does  not  show  that  he  had  not  sufficient  ground  to  justify  him  in 
instituting  the  search. 

Nor  would  the  failure  to  find  any  such  tickets,  be  necessarily  sufficient  to 
convince  a  reasonably  prudent  and  cautious  man,  that  the  suspected  person 
had  not  fraudulently  issued  a  ticket,  which  prior  to  the  search  he  was  sus- 
pected of  issuing;  or  even  might  not  still  have  others  in  his  possession,  though 
none  were  found  in  the  place  which  was  searched. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
The  ease  is  stated  in  the  opinion  of  the  Court. 
First,  Second,  Third  and  Fourth  Exceptions,  not  passed  upon  by 
the  court. 

Fifth  Exception. — At  the  close  of  the  evidence  the  plaintiff 
offered  the  seven  following  prayers : 

1.  That  if  the  jury  find  from  the  evidence,  that  the  defendants 
iostitated,  or  caused  to  be  instituted,  or  aided  or  assisted  in  the  in- 
13  A.  &  E.  R  Cas.— 10 
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stitntion  or  carrying  on  of  the  prosecutions  under  which  the  plain- 
tiff was  arrested,  maliciously  and  without  probable  cause,  ana  that 
the  said  prosecutions  were  terminated  before  the  commencement  of 
this  action  by  the  acquittal  and  discharge  of  the  plaintiff,  then  the 
plaintiff  is  entitled  to  recover. 

2.  That  probable  cause,  as  used  in  the  plaintiff's  first  prayer, 
means  a  reasonable  ground  of  suspicion  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in  his 
belief,  that  the  person  accused  is  guilty  of  the  offence  of  which  he 
is  chared. 

3.  That  if  the  jury  find  that  the  defendants  instituted  or  caused 
to  be  instituted,  or  aided  or  assisted  in  the  institution  or  the  carry- 
ing on  of  the  prosecutions  of  the  plaintiff  on  the  charges  set  out  in 
the  naiT.,  and  that  the  circumstances  connected  with  the  transaction 
out  of  which  said  prosecutions  arose,  were  not  such  as  would  induce 
^  reasonable  dispassionate  man  to  believe  the  plaintiff  guilty  of  the 
charges  made  against  him,  and  induce  such  a  man  to  have  under- 
taken such  prosecutions  from  public  motives,  then  there  was  no 
probable  cause  for  such  prosecutions,  and  the  jury  may  infer,  in  the 
absence  of  sufficient  proof  to  satisfy  them  to  the  contrary,  that  said 
prosecutions  were  malicious  in  law,  and  if  they  so  find,  then  their 
verdict  must  be  for  the  plaintiff. 

4.  That  if  there  was  any  material  fact  connected  with  the  trans- 
action out  of  which  the  criminal  prosecution  against  Dorsey  arose, 
which  was  known  to  the  defendants  or  to  the  persons  through  whom 
the  jury  may  find  the  defendants  communicated  with  the  State's 
Attorney,  to  obtain  his  advice,  and  which  was  not  communicated  to 
the  State's  Attorney  by  design  or  otherwise ;  or,  if  the  jury  find 
that  there  was  any  material  fact  relating  to  said  criminal  charge 
against  Dorsey,  which  the  defendants  might,  by  reasonable  dui- 
gence,  have  discovered,  and  which  was  not  disclosed  to  or  known 
by  the  State's  Attorney  at  the  time  his  advice  was  obtained,  then 
his  advice  to  the  defendants  is  no  defence  in  this  action. 

5.  That  even  if  the  jury  find  that  at  the  time  the  defendants  took 
the  advice  of  the  State's  Attorney,  they  disclosed  to  him  all  the 
facts  relating  to  the  criminal  charge  against  Dorsey  then  known  to 
them,  and  which  they  could  by  reasonable  diligence  have  ascer- 
tained, yet  if  the  jury  find  that  after  the  defendants  had  obtained 
said  advice,  and  before  they  had  produced  witnesses  before  the 
Grand  Jury,  the  defendants  knew,  or  by  reasonable  diligence,  might 
have  known  any  other  material  facts  relating  to  said  criminal 
charge,  and  that  the  defendants  caused  witnesses  to  appear  before 
the  Grand  Jury  without  disclosing  said  other  facts  to  the  State's 
Attorney,  then  the  advice  of  said  State's  Attorney  constituted  no 
defence  in  this  action. 

6.  That  if  the  jury  shall  find  for  the  plaintiff  the  measure  of 
damages  is  such  an  amount  as  they  find  will  compensate  the  plain- 
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tifi  for  his  actual  outlay  and  expenses  abont  his  defence  in  the 
criminal  trial,  and  for  his  loss  of  time  and  for  the  injury  to  his 
feelings,  person  and  character  by  his  arrest  and  prosecution,  by  rea- 
son 01  the  defendants'  wrongful  act,  and  may  also  award  exemplary 
or  punitive  damages  as  a  punishment  to  the  defendants. 

7.  That  if  the  jury  find  from  the  evidences  that  the  Balto.  & 
Ohio  R.  R  Co.,  acting  through  Wm.  T.  Thelin,  its  auditor,  and  the 
said  Thelin  personally  caused  the  search  warrant  offered  in  evidence 
*  in  this  case  to  be  prepared  by  the  counsel  of  the  company,  and  said 
Thelin  made  the  affidavit  thereto  maliciously  and  without  any 
reasonable  or  probable  cause,  and  under  said  warrant  the  plaintiffs 
premises  were  searched  by  officer  Witters,  and  one  Carter,  a  detec- 
tive in  the  employ  of  the  Balto.  &  Ohio  R.  R.  Co.,  and  no  goods 
found,  then  the  plaintiff  is  entitled  to  recover  under  the  amended 
count  in  the  declaration ;  and  probable  cause  as  herein  used, — means 
such  reasonable  ground  of  suspicion  supported  by  circumstances, 
sufficiently  strong  in  themselves,  as  woula  warrant  a  cautious  man 
in  believing  that  some  of  the  articles  described  in  said  search  war- 
rant were  at  the  time  in  the  possession  of  Mr.  Dorsey. 

And  the  defendants  offered  three  prayers,  which  were  granted, 
but  are  omitted  as  their  insertion  is  deemed  unnecessary.  The  de- 
fendants also  filed,  severally,  the  following  exceptions  to  the  grant- 
ing of  the  plaintiff's  prayers : 

The  defendant,  William  T.  Thelin,  specially  excepts  to  the  grant- 
ing of  the  prayers  offered  on  the  part  of  the  plaintiff,  because  there 
is  no  evidence  in  the  cause  legally  sufficient  to  sustain  the  same  as 
against  the  said  defendant,  and  the  said  exception  is  made  by  the 
said  defendant  to  the  granting  of  the  first,  second,  third,  fourth, 
fifth,  sixth  and  seventh  prayers  of  the  plaintiff,  severally,  and  to  the 
granting  of  each  and  every  one  of  said  prayers. 

The  defendant,  the  Baltimore  &  Ohio  fe.  R.  Co.,  specially  ex- 
cents  to  the  granting  of  the  prayers  offered  on  the  part  of  the  plain- 
tin,  because  there  is  no  testimony  in  the  cause  legally  sufficient  to 
sustain  the  same  against  the  said  defendant ;  and  the  said  exception 
is  made  by  the  said  defendant  to  the  first,  second,  third,  fourth, 
fifth,  sixth  and  seventh  prayers  of  the  plaintiff,  severally,  and  to  the 
granting  of  each  and  every  one  of  said  prayers. 

Tlie  Court  (Gilmor,  J.,)  granted  all  the  prayers  of  the  plaintiff. 
The  defendants  excepted,  and  the  verdict  and  judgment  being 
against  them,  they  appealed. 

The  cause  was  argued  before  Miller,  Alvey,  Robinson  and 
Irving,  J. 

W.  Irvine  Cross,  Henry  E.  Wotton,  and  John  K.  Cowen,  for  the 
appellants. 

Wm,  A.  Hammond,  and  Charles  Marshall  for  the  appellee. 

Ibving,  J. — This  is  a  suit  for  malicious  prosecution,  brought  by 


148  THBLIN,   ETC.,   R.   R.   CO.   V.  DORSKY. 

the  appellee  against  the  appellants.  The  declaration  charges,  let. 
that  tne  defendants  "  falsely,  maliciously,  and  without  probable 
cause,"  did  cause  the  plaintin  to  be  indicted  in  the  Criminal  Court 
of  Baltimore  City,  for  obtaining  money  and  valuable  securities  un- 
der falsepretenoes  from  one  James  H.  Buck. 

2nd.  That  they  caused  him  to  be  indicted  in  the  same  Court  for 
forging  a  certain  railroad  ticket  from  Baltimore  to  Chicago,  by  the 
Baltimore  &  Ohio  K.  B. 

3rd.  For  uttering  and  publishing  as  true,  a  certain  f  iUsely  made^ 
altered  and  forged  railroad  ticket,  from  Baltimore  to  Chicago,  issued 
by  the  Baltimore  &  Ohio  R.  K.  Co. 

4th.  For  altering  a  certain  railroad  ticket  from  Baltimore  to  Chi- 
cago, and  publishing  the  same  as  true. 

And  that  having  so  caused  him  to  be  indicted,  without  reasona- 
ble or  probable  cause,  he  was  duly  tried  and  acquitted ;  and  by 
means  thereof  he  was  greatly  injured  in  his  credit  and  reputation. 

A  plea  of  not  guilty  was  interposed  by  the  defendants.  Subse- 
quently, by  leave  of  the  Court,  an  additional  count  was  added  to 
uie  nafr.,  charging  substantially,  that  on  or  about  the  28th  of  De- 
cember, 1880,  the  defendants  falsely  and  maliciously,  and  without 
probable  cause,  did  cause  a  certain  search  warrant  to  be  issued,  to 
search  his  office  for  certain  forged,  altered,  erased  and  manufactured 
railroad  tickets.  To  this  amended  declaration,  not  guilty  was 
pleaded  and  issue  was  joined.  Verdict  and  judgment  being  in 
favor  of  the  plaintiff,  the  defendants  appealed. 

At  the  trial,  five  bills  of  exception  were  taken  to  the  Court's 
raliuffs,  but  the  view  we  take  of  the  case  will  relieve  us  from  con- 
sidering any  of  the  questions  presented  by  the  first  four  bills  of  ex- 
ception. The  only  question  which  we  have  found  it  necessary  to 
express  our  opinion  about,  arises  upon  the  special  exception  of  the 
defendants  to  the  plaintiff's  prayers,  on  the  ground  that  there  was 
no  legally  sufficient  evidence  to  warrant  the  granting  of  any  of  his 
prayers  so  excepted  to;  in  other  words,  the  appellants  contend 
they  had  "abundant  probable  cause"  for  their  belief  in  the  guilt  of 
the  appellee,  and  for  their  action  in  the  premises,  and  that  the 
Court  should  have  so  held  and  refused  the  instructions  asked  by 
the  plaintiff  for  that  reason. 

The  law  controlling  a  case  of  this  kind  is  so  fully  and  clearly  ex- 
pounded by  this  Court  in  Boyd  v.  Cross,  35  Md.  197 ;  Cooper  v, 
tltterback,  37  Md.  318;  Stansbury  v,  Fogle,  37  Md.  381 ;  Cecil 
V,  Clarke,  et  al.,  17  Md.  608 ;  and  Metcalf  v.  The  Brooklvn  Life 
Insurance  Company,  45  Md.  205  ;  we  have  only  need  in  tnis  case 
to  re-affirm  the  principles  therein  announced.  In  substance  those 
cases  determine,  that  in  order  to  enable  a  plaintiff  to  recover  in  a 
suit  for  malicious  prosecution,  he  will  be  required,  in  addition  to 
the  fact  that  he  was  prosecuted  and  acquitted,  to  show  that  he  was 
prosecuted  at  the  instance  of  the  defendants,  '^  and  that  such  prose. 
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cation  was  both  malicious  and  without  probable  cause  on  the  part 
of  the  defendants."  It  is  also  fully  settled  in  those  cases,  that  ^^  the 
want  of  probable  cause  is  a  mixed  question  of  law  and  fact."  '^  As 
to  the  existence  of  the  facts  i*elied  on  to  constitute  the  want  of 
probable  cause,  that  is  a  question  for  the  jury ;  but  what  will  amount 
to  the  want  of  probable  cause  in  any  case,  is  a  question  of  law  for 
the  Court."  "If  the  evidence  adduced  be  legally  insufficient  to  be 
submitted  to  the  jury,  to  prove  each  of  the  elements  of  the  plain- 
tifPs  case,"  liis  action  will  "  be  pronounced  groundless,  and  the  de- 
fendant not  be  called  on  for  his  defence."  Soyd  v.  Cross,  35  Md. 
196.  All  the  cases  referred  to  adopt  the  definition  of  Judge  Wash- 
ington, in  Munns  v.  Dupont,  3  Wash.  C.  C.  Hep.  31,  of  probable 
cause.  It  is  "  such  reasonable  ground  of  suspicion,  supported  by 
circumstances  sufficientlv  strong  in  themselves,  to  warrant  a  cau- 
tions man  in  believing  tlie  party  accused  to  be  guilty."  It  is  wholly 
immaterial  whether  the  party  was  guilty  or  not,  if  the  facts  known 
to  the  defendant,  and  only  known  to  him,  were  such  as  would  war- 
rant *'  a  cautious  man"  in  believing  the  party  was  guilty.  To  as- 
certain whether  such  reasonable  ground  for  defendants^  action 
did  exist,  involves  a  careful  review  of  all  the  evidence  in  the  cause 
bearing  upon  that  subject. 

On  the  28th  of  December,  1880,  James  H.  Buck,  a  resident  of 
Kansas,  was  in  Baltimore,  and  desiring  a  first-class,  unlimited  ticket 
from  Baltimore  to  Chicago,  testifies,  that  he  went  to  the  appellee, 
who  was  a  dealer  in  railroad  tickets,  on  the  morning  of  that  day, 
and  told  him  he  wanted  a  first-class  unlimited  ticket  to  Chicago, 
and  that  the  appellee  handed  him  a  ticket,  saying,  "  that  was  what 
he  wanted,"  for  which  he  paid  him  $16  (the  amount  demanded) 
and  left,  having  barely  time  to  reach  the  9:30  train  which  he  wished 
to  take.  The  ticket  was  over  the  Baltimore  and  Ohio  R.  R. 
Witness  says  he  did  not  particularly  examine  the  ticket  when  it 
was  given  him.  When  the  conductor  came  around  he  produced 
the  ticket  and  the  same  was  punched.  He  then  told  the  conductor 
that  he  wanted  to  stop  off  at  Sir  John's  Run.  The  conductor  told 
him  to  read  his  contract,  and  he  would  see  he  could  not  stop  off. 
He  followed  the  conductor  into  the  sleeping  car  and  again  exhib- 
ited the  ticket  to  the  conductor,  who  then  examined  it,  and  said  he 
could  not  receive  that  ticket,  as  the  date  of  the  limit  had  been 
erased.  Buck,  and  Green  the  train  agent,  got  off  at  the  Relay  and 
returned  to  Baltimore,  where  Green  took  Buck  at  once  to  Thelin, 
the  auditor  of  the  Baltimore  &  Ohio  R.  R.  Thelin  was  then  in- 
formed by  Buck  and  Green  of  all  that  occurred.  Thelin,  on  ex- 
amining the  ticket,  said  the  limit  had  been  erased,  and  that  he 
thought  he  could  discover  the  word  December  still  visible.  He 
then  took  Buck  to  the  law  office  of  the  B.  &  O.  R.  R.,  where  Buck 
again  disclosed  all  the  facts  about  the  matter.  Before  going  to  see 
the  company's  counsel,  Thelin  had  examined  the  records  of  his  of- 
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fice,  and  found  the  order  returned  by  the  ticket  aeent  at  Chicago 
with  his  report,  as  his  authority  for  selling  this  ticKet  at  a  reduced 
rate,  and  that  its  limit  was  December  2d,  1880.  Upon  the  discio* 
sure  of  these  facts,  Sprigg,  the  counsel  of  the  company,  went  with 
Thelin  to  the  office  of  the  State's  Attorney  for  JBaltimore  City, 
who,  upon  inquiry  into  all  the  facts,  said  it  was  a  case  for  the  grand 

This  ticket,  uj>on  which  Buck  started  for  Chicago,  was  originally 
a  ticket  from  Chicago  to  Baltimore  and  return.  The  coupons  from 
Chicago  to  Baltimore  had  been  used  by  a  passenger  coming  east, 
and  taken  oB. ;  and  Thelin  had  them,  but  had  no  means  of  telling 
at  what  time  they  had  been  used.  The  ticket  reads  thus,  '*  Balti- 
more &  Ohio  R^lroad  Company,  Ohio  &  Chicago  Division.  Spe- 
cial return  ticket.  This  ticket  and  the  coupons  attached  entitle  the 
bearer  to  one  trip,  on  the  conditions  annexed,  to  Baltimore,  Md. 
and  return.     In  consideration  of  the  reduced  rate  at  which  this 

ticket  is  sold,  it  will  not  be  received  for  passage  after ^  187 — - 

This  ticket  is  not  good  unless  each  check  is  officially  stamped  and 
dated,  and  is  not  good  to  stop-off."  The  blank  we  have  left  repre- 
sents the  erasure,  which  Thelin  knew  to  have  been  December  2d, 
1880,  when  the  right  to  travel  on  that  ticket  expired.  Each  cou- 
pon on  the  ticket  contained  the  statement,  ^^  Void  after  date  named 
m  contract.  Not  good  to  stop-off,"  and  "  Baltimore,  Md.  and  re- 
turn." Each  coupon  was  at  one  end  of  it,  marked  "  Ex.  54,"  mean- 
ing it  was  excursion  54,  and  the  number  54  meant  the  form  for  the 
ticket ;  and  stamped  across  the  face  of  each  coupon  was  "  Special." 
Stamped  on  the  back  of  each  coupon  was  the  date  of  the  ticket's 
issue,  "September  14th,  1880."  Now,  Mr.  Thelin  knew  the 
plaintiff  was,  as  he  has  testified  that  he  is,  a  large  dealer  in  railroad 
tickets.  It  was  not  natural  for  him  to  suppose  the  plaintiff  could 
not  have  sold  that  ticket  without  seeing  it  was  not  an  unlimited 
ticket,  as  each  coupon,  and  the  contract  part  of  the  ticket  also,  said 
"  it  is  not  good  to  stop-off."  The  ticket  also,  on  that  very  day  it 
was  sold,  bore  discernible  traces  of  erasure  of  the  limit,  and  De- 
cember  even  could  be  deciphered  by  the  naked  eye,  and  under  glass 
the  whole  erasure  was  visible  at  a  later  period.  He  could  not  but 
suppose  so  large  a  dealer  in  tickets  to  be  familiar  with  the  forms  of 
ticKcts,  and  knew  the  difference  between  an  excursion  ticket  like 
this,  bought  for  one  half  the  price  of  an  unlimited  ticket,  and  the 
form  of  an  unlimited  ticket.  He  could  hardly  think  a  man  in  that 
business  would  be  utterly  ignorant  of  the  usages  of  railroads  in  res- 
pect to  the  tickets  which  he  was  so  constantly  handling.  Finding 
such  a  spurious  or  altered  ticket  to  have  been  sold  by  the  plaintiff, 
it  woula  seem  as  if  fidelity  to  his  employers,  whose  road  was  thereby 
being  defrauded,  would  naturally  prompt  him  to  do  what  he  first 
did,  to  go  at  once  to  the  law  officer  of  tne  company  and  lay  his  in- 
formation before  him.    At  that  time  Thelin  knew  of  other  tickets 
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over  the  Baltimore  and  Ohio  R.  R.  which  had  been  found  altered 
and  tampered  with,  and  which  had  before  that  time  been  sold  by 
theplaintiff.  One  was  a  ticket  originally  reading  from  Wheeling 
to  Fairmount.  This  is  known  by  the  numbers  107  and  92,  which 
are  on  the  ticket,  107  being  Wheeling  and  92  being  Fairmount. 
Fairmount  was  taken  off  and  Baltimore  was  pasted  on,  so  that  the 
ticket  was  made  to  read,  "  Wheeling  to  Baltimore."  Baltimore  is 
station  1.  The  ticket  is  of  pasteboard  thickness,  a  little  oyer  two 
inches  long  and  an  inch  wide.  A  blue  stripe  on  top  edge  and  a  blue 
stripe  on  the  bottom.  The  middle  stripe  was  wnite.  The  blue 
stripe  on  top  has  "  Baltimore  and  Ohio  Railroad"  on  it.  The 
middle  stripe  has  107  (for  Wheeling  Station)  at  left  end,  and  92 
(for  Fairmount  Station)  at  right  end.  In  the  middle  is  printed,  in 
large  letters,  "Wheeling  to,  and  on  blue  stripe  at  bottom  is  the 
name  of  station  to  whidi  the  ticket  takes  the  passenger.  By  some 
process,  the  bottom  blue  stripe,  with  "  Fairmount"  on  it,  had  been 
taken  off,  and  a  blue  strip  of  paper  with  "  Baltimore"  printed  on  it 
had  been  pasted  on.  No  change  had  been  made  in  the  numbers 
representing  the  stations  between  which  the  ticket  was  intended  to 
pass  the  holder.  Fairmount  was  only  40  or  50  miles  east  of  Wheel- 
ing. This  ticket  went  through,  and  was  not  discovered  to  have 
been  forged  tUl  after  it  was  taken  up.  Another  ticket  of  exactly 
the  same  character  and  description,  originally  issued  to  take  a  pas- 
senger from  Wheeling  to  Benwood,  the  next  station  to  Wheeling, 
and  which  only  cost  twenty-five  cents,  had  been  changed  in  pre- 
cisely the  same  way,  by  removing  "  Benwood "  and  pasting  on 
"  Baltimore,"  thus  making  a  $10  ticket  out  of  a  twenty-five  cent 
one.  This  ticket  had  been  purchased  by  a  detective  and  never  used 
on  the  road.  That  these  two  tickets  were  altered  was  readily  per- 
ceived by  passing  the  thumb  over  their  face,  in  handling.  Both 
the  last-named  tickets  had  been  purchased  by  a  dealer  named  Frank 
from  the  appellee,  and  this  fact  was  known  by  Thelin  when  he 
went  to  see  the  company's  attorney.  At  that  time  also,  Thelin  had 
in  his  possession  certain  other  tickets  which  had  been  stolen  from 
the  road  after  they  had  been  used  and  surrendered,  and  had  been 
again  sold.  These  he  knew  to  have  been  in  the  possessien  of  the 
appellee,  after  their  larceny,  and  to  have  been  sold  by  him.  Eleven 
such  tickets  were  produced  at  the  trial,  and  are  described  in  the 
record  as  the  ragged  edge  tickets.  They  are  very  suspicious  in 
appearance,  traces  on  the  edges  of  former  punching  being  visible. 
They  were  issued  from  Pittsburg  to  Washington,  over  the  Jrittsburg 
and  Connellsville  road.  The  coupons  of  that  road  having  been 
taken  up  on  it,  leaving  the  ticket  from  Cumberland  to  Washington. 
Thelin  xnew  also,  from  Adam  Harper,  that  in  October,  1878,  he 
had  purchased  a  ticket  from  the  plaintiff,  which  he  saw  the  plaintiff 
alter.  That  ticket  was  one  of  a  line  of  tickets  which  was  issued  by 
the  Baltimore  and  Ohio  R.  R.  from  Washington  to  Chicago.    The 
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ticket  was  altered  hj  Dorsey,  in  presence  of  Harper,  (as  he  told 
Thelin  and  testified  m  the  cause)  so  as  to  take  him  from  Baltimore 
to  Chicago,  instead  of  only  from  Washington  to  Chicago.  The 
conductor  on  the  train  from  Baltimore  to  Washington  discovered 
the  alteration  and  made  him  pay  his  fare  to  Washington,  when 
Harper  was  going  on  it  from  Baltimore  to  Washington. 

Thelin  had  all  this  information  when  he  went  to  the  State's  At- 
torney, in  company  with  Mr.  Sprigg,  the  counsel  of  the  road, 
whom  he  had  first  informed  and  consulted,  and  we  think  he  had 
reasonable  grounds  for  believing  the  plainidfi  had,  at  least  know* 
ingly  sold  the  fraudulent  and  altered  ticket  to  Buck,  and  had  good 
cause  for  consulting  counsel  on  behalf  of  the  road ;  and  that  the 
action  of  counsel  in  taking  him  to  the  State's  Attorney's  oflice  was 
a  circumstance  which  might  also  properly  operate  on  his  mind  to 
suppose  the  case  one  for  examination  by  the  State  authorities.  The 
State's  officer  so  regarded  it,  and  proceeded  accordingly.  But  it  is 
insisted,  that  Thelin  ought  to  Lave  reported  the  i"esuit  of  the  in- 
vestigation under  the  search-wai-rant  to  the  State's  Attoniey,  which 
was  not  done.  The  search-warrant  was  prepared  by  Sprigg,  coun- 
sel for  the  road,  and  the  affida\'it  upon  which  it  issued  was  made 
by  Thelin.  Carter,  a  detective  of  the  Company,  was  sent  with  the 
officer  to  make  the  search.  Whether  it  was  made  befoi-e  or  after 
the  visit  to  the  State's  Attoniey's  office  is  not  proved.  No  spuri- 
ous or  altered  tickets  were  found  by  the  search.  The  plaintiff  tes- 
tified, that  he  told  them  when  they  came,  he  had  sold  the  ticket 
and  what  he  got  for  it.  He  explained  that  he  got  it  by  Adams 
Express,  and  exhibited  an  order  that  came  with  it,  and  wanted 
them  to  go  to  Adams  Express  office  and  see  for  themselves.  He 
says  Carter  expressed  himself  satisfied,  after  the  search  was  over 
and  his  statement  was  made,  that  he  was  innocent.  Whether  Car- 
ter so  believed,  and  so  reported  to  Thelin  does  not  appear.  What 
he  reported  is  not  disclosed,  beyond  the  fact  that  nothing  was 
found,  which  Thelin  says,  "  later  in  the  day,"  he  did  report.  It  is 
insisted  that  the  explanation  thus  made  to  the  officer  and  Carter  at 
the  execution- of  the  search-warrant,  which  explanation  it  must  be 
presumed  Carter  gave  to  Thelin,  and  the  fact  that  no  other  altered 
tickets  were  found,  ought  to  have  caused  the  defendants  to  desist 
from  further  prosecution.  Conceding  Carter  did  report  faithfully 
all  these  facts,  collected  at  the  search,  to  Thelin,  of  which  we  have 
no  proof,  beyond  the  fact  that  nothing  was  found,  (and  we  do  not 
know  that  this  was  before  the  visit  to  the  State's  Attorney's  office,) 
still  we  cannot  see  that  this  should  necessarily  have  modified  Thelin's 
opinions,  or  changed  the  honest  belief  that  the  information  be  had, 
justified  his  entertaining,  that  the  defendant  was  at  least  guilty  to 
the  extent  of  knowingly  uttering  the  altered  ticket.  The  question 
we  are  to  determine  is,  were  the  circumstances  such  as  justified  the 
defendant  Thelin,  as  a  reasonably  cautious  man,  in  believing  the 
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appellee  guilty  in  the  matter ;  and  if  they  were  sufScient  to  justify 
belief  of  any  one  of  the  charges  made  by  the  State's  Attorney,  the 
defendant  Thelin  had  sofiicient  warrant  for  all  he  did.  Was  it  un- 
reasonable for  Thelin,  knowing  all  he  did  and  knowing  Dorsey  to 
be  a  dealer  of  long  standing  in  railroad  tickets,  and  whom  he  might 
reasonably  suppose  to  be  an  expert  in  ticket  information,  and  to 
understand  their  various  forms,  to  suppose  that  he  must  have  known 
that  was  not  an  unlimited  ticket,  in  fact,  or  form ;  and  ought  to 
have  known  that  the  date  of  the  limit,  for  which  the  coupons  called 
as  being  in  the  contract,  ought  to  be  there ;  and  the  fact,  that  it 
was  not  there,  altliough  the  company  said  it  was,  and  that  the 
holder  could  not  stop  oflE,  proved  the  ticket  a  fraud  ?  We  think 
not.*  Was  it  unreasonable  that  he  should  suppose  that  the  sale  of 
such  a  ticket,  with  such  evidence  on  its  face,  as  an  unlimited  ticket, 
was,  at  least,  participation  in  a  fraud  ?  We  cannot  think  so.  It  is 
a  question  of  bona  fides,  and  reasonableness  of  suspicion  and  belief 
and  not  one  of  guilt  or  innocence.  If  in  Boyd  v.  Cross,  35  Md.  194, 
there  was  such  evidence  of  probable  cause  as  to  justify  the  taking, 
the  case  from  the  jury,  there  was  more  ground  for  like  action  in 
this  cause.  Character  and  personal  liberty  are  too  valuable  to  be 
wantonly  trifled  with  by  reckless  prosecution  ;  and  the  law  prop- 
erly redresses  the  victims  of  such  prosecution  without  reasonable 
and  probable  cause.  But  if,  upon  evidence  of  like  strength,  with 
this  cause,  one  could  not,  with  safety,  proceed  against  a  suspected 
offender,  there  would  be  no  security  to  his  person,  his  family  or 
property. 

But  the  appellee  further  contends  that  Thelin  had  no  right  to 
consider  the  tacts  to  which  we  have  alluded,  not  directly  connected 
with  this  charge.  He  insists  that  evidence  of  fraudulent  tickets 
being  sold  by  him  on  other  occasions  ought  not  to  have  gone  in, 
and  that  the  Court  erred  in  admitting  evidence  of  such  things. 
There  has  been  no  cross-appeal  bringing  thatrnling  for  review,  but 
inasmuch  as  Thelin's  mind  may  have  been  influenced  to  some  ex- 
tent  tliereby,  and  most  likely  was  so  influenced ;  and  as  an  opinion 
is  somewhat  affected  by  that  evidence,  and  its  naturally  to  be  ex- 
pected influence  on  the  appellants,  we  feel  bound  to  express  an 
opinion  about  such  as  we  have  spoken  of  and  as  was  admitted.  We 
have  no  doubt,  that  such  evidence  was  proper.  In  Bell  v.  State, 
57  Md.  114,  this  Court  decided  that  the  fraudulent  utterance  of 
other  forged  paper  by  the  defendant  anterior  to  the  forgery  for 
which  he  was  being  tried  was  admissible  evidence  for  the  prosecu- 
tion. In  Bloomer  v.  The  State,  48  Md.  527,  the  prosecution  was 
for  the  fraudulent  issuance  of  passes  on  a  railroad,  and  evidence 
was  admitted  of  other  like  acts  by  same  defendant.  These  rulings 
were  in  accordance  with  most  approved  modem  decisions  to  whidi 
reference  is  made  in  these  cases.  If,  therefore,  such  evidence  is 
admissible  on  the  trial  before  the  jury  on  the  question  of  guilt  or 
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Innooencey  a  fortiori,  Bach  evidence,  as  was  admitted  here,  mnst  be 
receivable  to  show  whether  a  layman  in  instituting  a  prosecution 
had  reasonable  ground  and  probable  cause  for  his  conduct  in  the 
premises.  To  sustain  this  view  we  also  refer  to  Thomas  v,  Russell, 
9  Exch.  764,  and  Bacon  v.  Tonne,  et  al.,  4  Cash.  240.  But  it  is 
still  further  pressed  upon  the  Court,  that  tlie  proceeding  by  search- 
warrant  was  wanton,  and  forms  just  ground  for  the  suit,  a  special 
count  for  which  was,  by  leave  of  the  Court,  introduced  into  the 
declaration.  In  this  wo  cannot  agree,  for  the  same  reasons  we  have 
already  given  in  respect  to  the  otner  branch  of  the  case.  With  all 
the  facts  before  Thelin's  mind,  he  might  most  reasonably  suppose 
that  other  tickets  of  like  character  might  be  in  the  appellee's 
possession,  and  no  other  way  was  open  to  the  appellants  to 
prevent  their  utterance  than  through  such  search,  xhe  failure 
to  find  any  such  was  a  fortunate  thing  for  the  appellee,  but 
it  did  not  show  the  appellants  had  not  sufficient  gix>und  to 
justify  them  in  instituting  the  search  ;  and  we  may 
add  the  failure  to  find  any  other  such  tickets  in  the 
office  of  the  appellee,  was  not  necessarily  sufficient  to  convince  a 
reasonably  prudent  and  cautious  man  that  he  had  not  fraudulently 
issued  the  ticket  in  question,  or  even  might  not  still  have  others, 
though  none  were  found  in  the  place  wnich  was  searched.  The 
fact  that  the  appellee  had  been  acquitted  on  the  chai^  of  issuing 
the  Harper  ticket  could  not  be  expected  to  change  the  view  Thelin 
had  of  the  transaction,  for  he  was  acquitted  upon  a  technicality, 
purely,  and  the  ticket  was  never  produced  in  evidence.  In  respect 
to  the  other  instances  there  was  no  attempt  at  prosecution  we  are 
told,  but  the  reasons  for  such  forbearance  are  not  disclosed.  The 
circumstance,  however,  remained  to  make  such  impression  on  The- 
lin's  mind  as  such  facts  are  likely  to  make  on  any  person  similarly 
informed  and  situated.  No  circumstance  connected  with  any  of 
the  various  transactions  that  has  been  brought  to  our  knowledge 
through  the  record,  is  sufficient,  in  our  opinion,  to  deprive  the  ap- 
pellants of  the  benefit  of  the  reasonable  intendment,  that  such 
facts  are  likely  to  produce  on  the  mind,  that  a  party  found  con- 
nected with  the  issuance  of  such  a  ticket,  as  the  one  giving  rise  to 
this  suit,  was  guilty  of  criminal  complicity  in  the  fraud.  The  fact, 
that  the  party  might  afterward  turn  out  to  be  wholly  innocent, 
has  nothing  to  do  with  the  reasonableness  of  the  impression  made 
on  the  mind  of  the  appellant  and  inducing  his  action.  We  cannot 
escape  the  conviction,  that  the  appellants  had  sufficiently  probable 
cause  for  the  course  taken ;  and  the  sending  of  the  case  to  the  jury, 
despite  the  objection  made  to  the  prayers,  on  the  ground  that  the 
evidence  did  not  warrant  leaving  the  question  to  the  jury,  was,  of 
itself,  sufficiently  misleading  to  me  jurjr  to  have  made  the  verdict 
for  plaintiff  almost  certain.  Entertaining  these  views,  we  express 
no  opinion  in  respect  to  the  excluded  testimony  embraced  in  the 
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other  exceptions.    As  we  tliink  the  case  should  have  been  taken 
from  the  lury  we  shall  reverse  without  a  procedendo. 
Judgment  reveraed.  ^ 

Alviy  J. — I  am  unable  to  agree  with  the  maioritj  of  the  Court  in 
the  opinion  delivered  in  this  case.  Whether  the  verdict  of  the  jury 
was  right  or  wrong,  upon  the  facts  of  the  case,  is  not  a  question 
which  we  have  to  deal  with  in  this  court.  The  case  seems  to  me  to 
have  been  fairly  submitted  to  the  jury ;  and  that  the  instructions 
of  the  court,  as  given  at  the  instance  of  both  plaintiff  and  defen- 
daots,  were  proper  in  themselves,  and  such  as  gave  neither  party 
cause  to  complain.  If  the  verdict  was  found  in  disregard  of  the 
decided  weignt  of  the  evidence,  or  against  the  instructions  of  the 
court,  or  if  the  damages  assessed  were  regarded  as  excessive,  in 
view  of  the  facts  of  the  case,  the  remedy  for  such  errors  in  the  con- 
duct of  the  jury  was  with  the  court  that  tried  the  case,  by  the  ex- 
ercise of  the  power  of  granting  a  new  trial  It  is  clearly  not  with 
this  court.  It  is  only  with  tne  legal  propositions  involved  that 
this  c#nrt  can  deal  in  the  exercise  of  its  power  of  review. 

I  fully  appreciate  the  importance  of  so  administering  the  law  in 
these  cases  as  to  avoid  deterring  parties  from  being  active  in  bring- 
ing offenders  to  justice.  It  is  of  the  first  importance  to  the  peace 
and  security  of  society,  that  there  should  be  no  restraints  upon 
those  who  have  information,  from  proceeding  against  criminal 
offenders,  in  order  that  they  be  brought  to  trial,  and  to  punish- 
ment if  their  guilt  be  established.  But,  at  the  same  time,  it  is  of 
the  utmost  importance  to  the  individual  rights  and  liberties  of  the 
citizen,  that  we  observe  carefully  and  wiui  precision  the  line  to 
which  a  party  may  be  justified  in  going  in  his  efforts  of  prosecu- 
tion, and  beyond  which  ne  will  be  held  liable  for  the  violation  of 
personal  rights.  The  law  has  drawn  the  line  with  clearness  and 
distinctness,  and  the  courts  should  always  be  careful  that  such  line 
be  not  transcended. 

In  this  case  the  majority  of  the  court  hold,  not  that  the  plaintiff 
has  failed  in  his  prooi  to  make  out  a  case  that  would  have  justified 
a  verdict  against  the  defendants,  but  that  the  latter  have  succeeded 
in  producing  proof  of  such  facts  and  circumstances  as  establish  the 
exist^ice  of  probable  cause  for  the  prosecution  that  was  instituted 
against  the  plaintiff;  and  hence  there  was  no  ground  of  action 
against  them.  And  this  is  made  a  question  of  law  to  be  finally  and 
conclusively  passed  upon  by  the  court,  without  the- aid  or  finding 
of  a 'jury.  It  is  from  this  mode  of  disposing  of  the  case  that  I 
dissent. 

There  is  no  question  of  the  right  and  duty  of  the  court  to  de- 
tennine,  upon  a  given  state  of  facts,  whether  they  constitute  prob* 
able  cause  or  not ;  but  whether  those  facts  be  true  or  false,  or 
whether  they  were,  in  good  faith,  believed  to  be  true  by  the 
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defendant  at  the  time  he  made  them  tlie  ground  of  his  action,  are 
qnestione  of  fact  exclusively  for  the  jury. 

Hence  the  Question  of  probable  cause  is  a  mixed  question  of  law 
and  of  fact.  This  has  been  regarded  as  the  settled  law  ever  since 
the  leading  case  of  Sutton  v.  Johnstone,  1  T.  B.  493.  In  that 
case  it  was  declared,  in  the  reasons  upon  which  the  judgment  was 
ultimately  affirmed  in  the  House  of  Lords  (1  T.  R.  545,  784),  that 
''  The  question  of  probable  cause  is  a  mixed  proposition  of  law  and 
of  fact.  Whether  the  circumstances  alleged  to  show  it  probable  or 
not  probable,  are  true  and  existed,  is  a  matter  of  fact ;  but  whether, 
supposing  them  true,  they  amount  to  a  probable  cause,  is  a  ques- 
tion of  law."  And  this  principle  has  been  repeated,  substantially, 
in  several  decisions  of  our  own. 

If,  however,  the  question  of  probable  cause  be  dependent  upon 
facts  that  have  been  proved  beyond  question  or  contradiction,  and 
in  regaixi  to  which  tliere  is  no  conffict  or  doubt,  the  court  may 
well  pronounce  upon  the  legal  effect  of  such  facts,  and  if  they  es- 
tablish the  existence  of  a  reasonable  and  probable  cause  in  the 
judgment  of  the  court,  the  case  may  be  taken  from  the  jury ;  as  in 
the  cases  of  Davis  v.  Hardy,  6  Barn.  &  Cr.  225,  and  Boyd  v.  Cross, 
35  Md.  194.  But  in  this  case  I  do  not  understand  such  to  be  the 
state  of  the  proof.  On  the  contrary,  the  proof  offered  by  the  de- 
fendants was  made  up  of  a  variety  of  circumstances,  many  of 
which  did  not  relate  to  the  immediate  transaction  upon  which  the 
prosecution  was  founded,  and  only  had  an  indirect  bearing,  and 
which  come  to  the  defendants  in  a  second-hand  way.  Whether 
these  facts  were  well  founded,  or  whether  the  defendants  believed 
them  to  be  true,  were  certainly  questions  of  fact  for  the  jury;  for 
whether  they  were  believed  to  be  true  or  not,  was  most  material  as 
to  the  motive  of  the  prosecution.  Venafra  v,  Johnson,  10  Bing. 
310 ;  Brood  v.  Ham,  5  Bing.  N.  C.  Y22.  In  order  to  justify  the 
defendants,  there  must  have  been  a  reasonable  and  probable  cause, 
such  as  would  operate  upon  the  mind  of  a  reasonable  and  discreet 
man,  having  reason  to  believe  in  the  trutli  of  the  facts  upon  which 
he  proceeded ;  and  therefore  the  real  questions  were,  upon  the  evi- 
dence, whether  facts  sufficient  to  constitute  a  reasonable  and  prob- 
able cause  had  been  proved ;  and  whether  those  facts  were  really 
believed  to  be  true  at  the  time  of  the  prosecution  by  the  defen- 
dants, and  formed  the  basis  of  their  action.  These  were  ques- 
tions of  fact  for  the  determination  of  the  jury,  and  I  therefore 
think  the  court  below  committed  no  error  in  submitting  the  case 
to  the  jury  upon  the  instructions  that  were  given. 

Malicious  Prosecutions. — That  a  railroad  company  is  liable  to  an  action  for 
malicious  prosecution,  see  Carter  v,  Louisville,  etc.,  R.  R.  Co.,  8  Am.  &  £ng. 
R.  R.  Cas.  347;  Pressly  v.  Mobile  &  S.  R  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas. 
227. 
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Hughes 

V. 

NoETHEKN  Pacific  Ry.  Co.  and  others. 

(Advance  Case,  U.  8.  Circuit  Court,  Oregon,     October  29,  1888.) 

A  bill  in  equity,  even  for  an  injunction,  need  not  be  verified,  unless  it  is 
intended  to  be  used  as  evidence  on  an  application  for  a  proyisional  injunction. 

A  suit  arises  under  a  law  of  the  United  States  when  the  controversy  in> 
volved  therein  turns  upon  the  existence,  effect,  or  operation  of  such  a  law, 
and  therefore  a  suit  by  a  riparian  owner  to  enjoin  the  construction  of  a 
bridge  contiguous  and  injurious  to  his  property,  upon  the  ground  that  the 
defendant  is  not  authorized  to  build  the  same  by  a  certain  act  of  Confess, 
as  it  pretends  and  claims,  arises  under  said  act,  and  is  within  the  junsdic- 
tion  of  the  proper  circuit  court. 

SenMsj  that  the  Northern  Pacific  Ry.  Co.,  being  created  by  an  act  of 
Congress,  may  sue  or  be  sued  in  the  proper  circuit  court  of  the  United  States 
in  all  cases ;  and,  qwere,  of  what  State,  if  any,  is  it  a  citizen,  for  the  purpose 
of  jurisdiction  in  such  courts? 

The  act  of  July  2,  1864,  18  St.  865,  incorporating  the  Northern  Pacific 
Ry.  Co.,  and  the  acts  amendatory  thereof,  are  a  grant  by  the  public  to  a  pri- 
vate corporation,  and  must  therefore  be  construed  most  strictly  against  the 
latter,  so  that  no  authority,  right,  or  privilege  can  be  held  to  pass  thereby, 
unless  the  same  is  therein  plainly  expressed  or  clearly  implied. 

The  Northern  Pacific  Ry.  Co.  was  authorized  by  said  acts  ^'to  lay  out, 
locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous  railway"  from 
Lake  Superior  to  Portland,  Oregon,  *  ^  with  all  the  powers,  privileges,  and 
immunities  necessary  to  carry  into  effect  the  purpose*'  of  said  acts;  the 
same  ''to  be  constructed  in  a  substantial  and  workmanlike  manner,  with  all 
the  necessary  draws,  .  .  .  bridges,  etc.,  .  .  .  equal  in  all  respects 
to  railways  of  the  first  class  ;*'  and  it  is  necessary  to  cross  the  Wallamet  river 
with  such  road  in  order  to  reach  Portland  from  the  eastward.  Held^  that 
the  right  of  the  Northern  Pacific  Ry.  Co.  to  build  and  maintain  a  draw- 
.  bridge  across  said  river,  or  other  navigable  water  on  the  line  of  its  road  to 
Portland,  without  causing  any  unnecessary  injury  or  obstruction  to  the  use- 
fulness thereof,  is  clearly  implied  in  said  acts;  but  that  Congress  not  having 
prescribed  the  exact  location  or  particular  character  of  said  bridge,  the  right 
of  the  corporation  to  construct  it  is  subject  to  the  judgment  of  the  proper 
court  as  to  whether  it  is  being  constructed  without  unnecessary  injury  to  the 
navigability  of  such  water,  upon  the  complaint  of  any  one  specially  injured 
thereby,  or  likely  to  be. 

The  legislature  may  provide  that  a  corporation  shall  cease  to  exist,  or 
forfeit  a  particular  right  or  privilege,  unless  it  does  certain  things  within  a 
^ven  time,  and,  in  case  of  such  failure,  the  prescribed  consequence  will 
follow  of  course,  without  the  intervention  of  a  court,  or  any  proceeding  to 
declare  or  establish  the  same;  but  the  provisions  in  the  acts  aforesaid,  to 
the  effect  that  the  grants  thereby  made  to  the  Northern  Pacific  Ry.  Co.  are 
made  upon  the  condition  that  the  road  will  be  completed  within  a  certain 
time,  have  no  such  effect,  but  are  simply  conditions  subsequent,  without 
any  special  consequence  prescribed  for  a  breach  of  them,  and  therefore  no 
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one  can  complain  of  any  such  breach,  or  take  advantage  of  it,  except  the 
goyernment  of  the  United  States;  and  it  only,  as  declared  in  the  act^  for 
the  purpose  of  securing  **  a  speedy  completion  of  the  said  road." 

In  Equity. 

George  H.  Williams  and  the  plaintiff  in  person,  for  plaintiff. 

Joseph  N.  Dolph  and  Cyrus  A,  Dolph,  for  defendants, 

Dbady,  J.— The  plaintiff  brings  this  suit  to  enjoin  the  defend- 
ants, or  any  of  them,  from  building  a  bridge  across  the  Wallamet 
river,  at  tne  north  end  of  Portland.  The  bill  alleges  that  the 
plaintiff  is  the  owner  of  the  river  blocks  numbered  11,  12,  and  13, 
and  the  south  half  of  14,  in  Watson's  addition  to  Portland,  lying 
on  the  west  bank  of  the  Wallamet  river,  between  North  JBront 
street  and  said  river,  with  the  usual  right  of  wharfage  and  dockage 
in  front  thereof;  that  the  port  of  Portland  is  a  seaport,  where 
sea-going  vessels  enter,  and  that  said  river  is  navigable  above  and 
to  the  southward  of  said  property  for  such  vessels  for  the  distance 
of  two  miles ;  ''  that  the  defendants,  or  some  one  or  more  of  them, 
are  now  engaged  in  and  threaten  to  continue  the  construction  of 
a  bridge  across  said  river  within  the  limits  of  the  port  of  Portland, 
and  down  the  stream  from  and  to  the  north  of  said  property,  and 
to  maintain  and  to  operate  the  same  when  built;  and  that  said 
bridge,  if  constructed  and  maintained,  will  be  a  great  and  lasting 
obstruction  to  the  use  of  the  Wallamet  river  to  the  south  and  up 
the  stream  of  said  river  from  said  bridge  for  the  passage  of  boats, 
ships,  and  vessels  to  the  wharf  property  there  situate,  and  will 
thereby  greatly  and  in  a  lasting  manner  damage  all  the  wharf 
property  situate  up  the  stream  of  said  river  from  and  to  the  south 
of  said  bridge,  and  therewith  will  work  a  great  and  lasting  damage 
to  the  property  aforesaid,  and  also  constitute  a  great  and  lasting 
obstruction  and  hindrance  to  the  commerce  and  port  of  Portland ;" 
that  said  property  has  no  wharf  upon  it  at  present,  but  may  be 
used  for  such  purpose,  "  and  is  of  great  value  therefor ;"  that  the 
several  defendants,  through  "  separate  corporations,"  are  all  under 
the  control  of  the  same  persons,  so  that  plaintiff  is  unable  to 
determine  which  of  them  is  in  fact  engaged  in  constructing  said 
bridge,  or  proposes  to  maintain  and  operate  the  same ;  that  the  said 
persons  claim  that  "  some  one  or  more  of  said  defendant  coi-pora- 
tions"  are  authorized  by  the  State  of  Oregon  and  the  United  States 
to  build  and  maintain  the  said  bridge,  but  that  neither  of  said 
defendants  has  any  "  such  power  or  authority  at  this  time,"  nor 
has  the  State  consented  to  the  construction  of  the  proposed  bridge, 
or  the  secretary  of  war  approved  of  the  location  thereof. 

The  cause  was  argued  and  submitted  on  a  demurrer  to  the  bill 
by  each  of  the  defendants.  The  grounds  of  the  several  demurrers 
are  substantially  these:  (1)  The  bill  is  not  verified;  (2)  the  bill'  is 
without  equity,  and  the  plaintiff  is  not  entitled  thereon  to  an 
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iDJnnction ;  and  (3)  the  conrt  has  no  jurisdiction  of  the  subject- 
matter  or  the  parties  to  the  snit. 

On  the  argument  it  was  admitted  by  the  counsel  for  the  defend- 
ants, that  the  bridge  was  being  built  by  the  Northern  Pacific  Ry. 
Co.  alone,  under  the  act  of  Congress  of  July  2,  1864,  13  St,  365, 
and  the  acts  amendatory  thereoi,  and  the  acts  of  the  legislative 
assembly  of  the  State  of  Oregon  of  October  28, 1874.  Sess.  Laws, 
101.  This  being  so,  it  womd  have  been  proper  for  the  other 
defendants  to  have  answered  and  denied  or  disclaimed  any  interest 
or  participation  in  the  structure  or  controversy. 

However,  the  case  will  be  considered  by  the  court  as  it  was 
argued  by  counsel,  upon  the  theory  that  the  controvery  is  now  one 
between  the  plaintifE  and  the  Northern  Pacific  Railway  only. 

By  the  first  section  of  the  act  of  July  2,  aforesaid^  entitled  "  An 
act  granting  lands  to  aid  in  the  construction  of  a  railway  and  a 
telegraph  line  from  Lake  Superior  to  Puget  Sound,  on  the  Pacific 
coast,  by  the  northern  route,  Congi'ess  provided  that  the  persons 
therein  named,  and  others  who  might  be  associated  with  them, 
should  constitute  a  corporation  by  the  name  of  the  Northern 
Pacific  Ry.  Co.,  with  power  and  authority,  among  other  tilings, 
**To  lay  out,  locate,  construct,  furnish,  maintain,  and  enjoy  a 
continuous  railway  and  telegraph  line,  with  appurtenances,  namely, 
beginning  at  a  point  on  L^e  Superior,  in  tne  State  of  Minnesota 
or  W  isconsin ;  tnence  westerly  by  the  most  eligible  railway  route, 
as  shall  be  determined  by  said  company,  within  the  territory  of 
the  United  States,  on  a  line  north  of  the  forty-fifth  degree  of  lati- 
tude, to  some  point  on  Puget  Sound,  with  a  branch  vii  the  valley 
of  the  Columbia  River  to  a  point  at  or  near  Portland,  in  the  State 
of  Oregon,  leaving  the  main  truck  line  at  the  most  suitable  place, 
not  more  than  300  miles  from  the  western  terminus." 

And  it  was  also  declared  by  said  section  that  said  company  ^^  is 
hereby  vested  with  all  the  powers,  privileges,  and  immunities 
necessary  to  carry  into  effect  the  purposes  of  this  act  as  herein  set 
forth." 

By  sections  2  and  3  of  the  act  the  company  is  granted  the  right 
of  way  through  the  public  lands,  and  certain  odd-numbered  sec- 
tions thereof,  on  either  side  of  said  way,  for  the  purpose  of  aiding 
in  the  construction  of  its  road. 

Section  5  provides  "  That  said  Northern  Pacific  Railway  shall 
be  constructed  in  a  substantial  and  workmanlike  manner,  with 
all  the  necessary  draws,  culverts,  bridges,  viaducts,  crossings,  turn- 
outs, stations,  and  watering  places,  and  all  other  appurtenances, 
including  furniture  and  rolling  stock,  equal  in  all  respects  to  rail- 
ways of  the  first  class,  when  prepared  for  business,  with  rails  of 
the  best  quality,  manufactured  from  the  best  iron." 

The  act  further  provides  that  the  company  is  authorized,  within 
certain  limits,  '^  to  enter  upon,  purchase,  take,  and  hold  any  lands 
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or  premises  that  may  be  necessary  and  proper  for  the  constniction 
ana  working  of  said  road,"  and  prescribes  a  mode  of  ascertaining 
the  valne  thereof,  in  case  the  owner  and  the  company  cannot  agree 
thereabout  (section  7);  that  "each  and  every  grant,  right,  and 
privilege"  thereby  made  to  the  company  is  made  upon  the  condition 
that  the  road  shall  be  completed  by  July  4,  1876  (section  8) ;  that 
the  road  "  shall  be  a  post-route  and  military  road,  subject  to  the  use 
of  the  United  States"  for  all  government  service  (section  11) ;  and 
that  the  company  "  shall  obtain  the  consent  of  the  legislature  of 
any  state  through  which  any  portion  of  said  railway  may  pass 
previous  to  commencing  the  construction  thereof." 

This  consent  was  obtained  from  the  State  of  Oregon  by  the  act 
of  October  28,  1874,  supra,  which  provides — 

"  That  the  consent  of  this  State  be  and  is  hereby  ffiven  to  the 
Northern  Pacific  Railway  Company,  a  corporation  cnartered  by 
an  act  of  the  congress  of  the  United  States,  approved  July  2, 
1864,  to  construct  its  road  and  telegraph  line,  or  any  portions 
of  the  same,  within  the  boundaries  of  this  State,  and  to  enjov, 
within  said  boundaries,  the  rights  and  privileges  which  said 
corporation  has,  or  may  have,  under  the  laws  of  the  United 
States,  by  virtue  of  said  act  of  congress,  and  the  amendments 
thereto." 

Subsequently,  congress  extended  the  time  for  the  completion 
of  the  road  to  July  4,  1878.  See  act  of  May  7,  1866,  14  St. 
435,  and  of  July  1,  1868,  15  St.  255. 

By  the  joint  resolution  of  April  10,  1869,  16  St.  57,  the 
company  was  authorized  "  to  extend  its  branch  line  from  a  point 
at  or  near  Portland,  Oregon,  to  some  suitable  point  on  Puget 
Sound,  to  be  determined  by  said  company,  and  also  to  connect 
the  same  with  its  main  line  west  of  the  Cascade  mountains,  in 
the  territory  of  Washington ;  said  extension  being  subject  to  all 
the  conditions  and  provisions,  and  said  company  in  respect 
thereto  being  entitled  to  all  the  rights  and  privileges,  conferred 
by  the  act  incorporating  said  company,  and  all  acts  additional  or 
amendatory  thereof ;"  and  by  that  of  May  31,  1870,  16  St.  378, 
it  was  further  authorized  "  to  locate  and  construct,  under  the 
provisions  and  with  the  privileges,  grants,  and  duties  provided 
for  in  its  act  of  incorporation,  its  main  road  to  some  point  on 
Puget  Sound,  vid  the  valley  of  the  Columbia  river,  with  the 
right  to  locate  and  construct  its  branch  from  some  convenient 
point  on  its  main  trunk  line  across  the  Cascade  mountains  to 
JPuget  Sound ;"  and  required  to  complete  25  miles  of  said  main 
line  between  Portland  and  the  sound  by  January  1,  1872,  and 
40  miles  a  year  thereafter  until  it  was  completed  between  said 
points.  By  this  summary  it  appears  that  the  Northern  Pacific 
xlailroad  is  authorized,  since  May  31,  1870,  to  construct  its 
"  main  line"  down  the  Columbia  river,  and  viA  Portland,  instead 
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of  across  the  Cascade  mountains  to  the  sound,  and  thus  make 
the  former  place  the  practical  western  terminus  of  the  road, 
with  an  extension  or  branch  northward  to  some  point  on  the 
latter;  and  what  has  been  done  in  tliis  respect  is  a  matter  of 
such  common  notoriety  that  the  court  may  take  judicial  notice 
of  it. 

The  company  has  constructed  its  main  line  from  the  eastern 
terminus  to  the  Wallula  junction — a  point  214  miles  east  of 
Portland — where  it  connects  with  the  road  of  the  Oregon 
Ry.  Sf  Navigation  Co.,  extending  from  Portland,  up  the  Columbia 
river,  to  said  junction,  and  is  operated  in  connection  therewith, 
as  one  road,  from  the  latter  place  to  St.  Paul.  Its  extension 
northward  has  also  been  constructed  from  Portland  to  Tacoma, 
on  the  sound,  a  distance  of  143  miles,  thus  making  a  continuous 
line  of  road  from  Lake  Superior  to  tide-water  on  the  Pacific. 

The  objection  that  the  oill  is  not  verified  is  immaterial.  A 
bill  in  equity  is  not  required  to  be  sworn  to,  unless  it  is  sought 
to  be  used  as  evidence  upon  an  application  for  a  provisional 
injunction  or  the  like. 

The  first  question  to  be  considered  is,  has  the  court  jurisdiction 
of  this  suit  ?  The  defendant,  by  its  demurrer,  raises  tne  question 
of  Jurisdiction,  but  did  not  press  it  upon  the  argument. 

B^.  section  1  of  the  act  of  March  3,  1875,  18  St.  470,  juris- 
diction is  conferred  on  this  court  of  a  suit  in  equity  arising 
under  a  law  of  the  United  States.  The  bill  alleges  that  the 
defendant  claims  the  right  to  construct  the  bridge  in  question 
by  authority  of  an  act  of  congress  and  of  the  State,  but  denies 
that  it  is  so  authorized.  A  controversy,  which  turns  upon  the 
existence,  effect,  or  o{)eration  of  an  act  of  congress,  arises  under 
such  an  act,  and  a  suit  brought  to  determine  the  same  is  a  case 
arising  under  such  act  within  the  meaning  of  the  statute. 

On  the  argument  counsel  for  the  defendant  insisted  that  it  was 
authorized  to  build  the  bridge  by  the  act  of  its  incorporation,  in 
connection  with  the  act  of  the  State  consenting  thereto.  This, 
coupled  with  the  denial  of  such  authority  by  the  plaintiff,  is  an 
admission  that  the  couii;  has  jurisdiction  of  the  suit  on  account  of 
the  subject-matter.  The  defendant  claims  the  right  to  build  a 
bridffe  across  the  Wallamet  river  under  a  law  of  the  United  States, 
which  right  the  plaintiff  denies,  and  this  suit,  which  is  brought  to 
determine  this  claim,  is  necessarily  a  suit  arising  under  such  law 
of  the  United  States.  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7 
Sawy.  131;  S.  C,  6  Fed.  Rep.  326,  780;  Bybee  v.  Hawkett,  6 
Sawy.  598 ;  S.  C,  5  Fed.  Rep.  1. 

There  is  no  controversy  in  the  case  arising  under  the  law  of  the 

State.   The  State  has  not  ^iven  the  defendant  any  absolute  right  to 

construct  a  railway  or  bridge  within  its  limits,  but  only  consented 

that  it  may  do  in  this  respect  whatever  it  is  authorized  to  do  by 

18  A.  ^k  E.  R  Cas.— 11 
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the  act  of  its  incorporation.  So  tiiat  the  only  question  in  the  case 
is,  has  congress,  by  the  act  of  Jnly  2, 1864,  empowered  the  defend- 
ant to  construct  a  railway  bridTC  across  the  Wsillamet  at  this  point} 
If  it  has,  the  plaintiff  aamits  that  this  suit  cannot  be  maintained ; 
and  if  it  has  not,  it  is  equally  clear  that  the  defendant,  in  attempt- 
ing it,  is  gnilty  of  a  nuisance  to  the  special  iniury  of  the  plaintiff, 
and  therefore  ought  to  be  restrained  irom  so  doing. 

There  is  also  involved  in  this  suit  the  effect  to  be  given  to  the 
clause  in  section  2  of  the  act  of  February  14,  1859,  11  St.  883, 
providing  for  the  admission  of  the  State  into  the  Union,  which 
declares  that  ^^all  the  navigable  waters  of  said  State  shall  be 
common  highways"  to  all  citizens  of  the  United  States.  In  effect, 
this  statute  prohibits  the  erection  of  any  bridse  across  the  Walla- 
met  river,  unless  it  be  one  so  far  above  uxe  stream  as  not  to 
interfere  in  any  degree  with  its  navigation,  without  the  consent  of 
the  United  States,  even  if  authorized  by  the  State.  Wheeling 
Bridge  Case,  18  How.  431 ;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7 
Sawy.  135 ;  S.  C,  6  Fed.  Rep.  326,  780.  The  question  whether 
the  proposed  bridge  is  contrary  to  or  in  conflict  with  the  injunction 
of  thisstatnte  is  a  national  one,  and  a  suit  to  determine  it  arises 
under  a  law  of  the  United  States,  and  is,  therefore,  within  the 
jurisdiction  of  this  court.  Osbom  v.  Bank  of  U.  S.,  9  Wheat. 
816 ;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  supra. 

Whether  the  court  also  has  jurisdiction  of  the  suit  on  account 
of  the  citizenship  of  the  parties,  it  is  not  now  necessary  to  deter- 
mine. The  plaintiff  is  a  citizen  of  Oregon,  and  it  is  assumed  by 
the  demurrer  that  the  defendant  is  also.  But  the  status  of  the 
defendant  in  this  respect  is  not  settled  by  any  adjudication  that  I 
am  aware  of.  It  has  been  sued  in  thiB  court  by  a  citizen  of  another 
State  as  a  citizen  of  Oregon,  and  submitted  without  question  to  a 
trial  of  the  case  and  a  judgment  against  it  accordingly. 

It  is  a  corporation  created  by  an  act  of  congress,  with  abilitr  "to 
sue  and  be  sued"  in  all  the  courts  ^^  within  tlie  United  States,''  and 
is  authorized  and  empowered  to  construct  and  operate  a  railway  in 
this  and  other  States  of  this  Union.  The  capacity  "to  sue  and  be 
sued"  does  not  of  itself  authorize  the  defendant  to  sue  or  be  sued 
in  any  court,  irrespective  of  the  jurisdiction  pertaining  to  tiie 
same.  It  only  enables  it  to  sue  or  be  sued  as  a  natural  person 
might,  in  any  court  having  otherwise  jurisdiction  of  the  controversy. 
Manuf  rs.  Nat.  Bank,  etc.,  v.  Baack,  8  Blatchf .  138. 

But  of  what  State,  if  any,  the  defendant  is  a  citizen,  is  not  so 
clear.  In  Orange  Nat.  Bank  v.  Traver,  7  Sawy.  210;  S.  C,  7  Fed. 
Bep.  146,  this  court  was  inclined  to  the  opinion  that  a  banking 
corporation  formed  under  the  national  banking  act  of  June  3, 
1864,  13  St.  99,  to  do  business  in  Massachusetts,  was  a  citizen  of 
that  State.  And  such  was  the  conclusion  reached  by  Mr.  Justice 
Blatchford  in  Manufrs.  Nat.  Bank,  etc.,  v,  Baack,  supra.    See 
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Main  v.  Second  Nat.  Bank,  etc.,  6  Bias.  26.  But  the  defendant  is 
organized  to  exist  and  do  business  in  more  States  than  one,  without 
any  declaration  or  provision  indicating  a  particular  domicile  or 
prmeipal  place  of  business  in  any. 

But  in  Osbom  v.  Bank  of  tf.  S.,  9  Wheat.  816,  it  was  held  by 
the  supreme  court  that  a  corporation  created  by  an  act  of  congress 
might  be  thereby  authorized  "  to  sue  and  be  sued"  generally  in 
the  circuit  courts  of  the  United  States ;  and  the  power  of  congress 
to  giye  such  court  jurisdiction  of  such  a  suit  was  sustained  on  the 
ground  that  any  suit  by  or  against  such  a  corporation  was  necessarily 
a  case  arising  under  the  laws  of  the  Unitea  States,  and  therefore 
within  the  scope  of  its  ludicial  power.  And,  since  the  decision  in 
that  case,  congress,  by  the  act  of  1875,  supra,  has  conferred  upon 
the  circuit  courts  jurisdiction  in  all  cases  arising  under  the  law  of 
the  United  States.  The  effect  of  this  legislation,  under  the  ruling 
in  Osbom  v.  Bank  of  U.  S.,  supra,  is  equivalent  to  a  special  clause 
in  the  charter  of  the  Northern  Pacific,  authorizing  it  to  sue  and 
be  sued  in  the  circuit  courts  in  all  cases. 

But  the  jurisdiction  of  the  court,  on  the  ground  of  the  nature 
of  the  controversy,  being  clear,  the  question  as  to  the  authority  of 
the  defendant  to  construct  the  bridge,  is  next  to  be  determined. 

And,  first,  it  is  manifest  that  the  defendant  is  authorized  to  con- 
struct and  operate  its  road  to  Portland,  either  as  a  point  on  the 
main  line  to  Puget  sound  or  the  northern  extension  of  the  branch 
thereto. 

At  the  passage  of  the  act  of  1864,  it  is  quite  likely  that  congress 
knew  but  little  about  the  relative  situation  of  Portland,  or  whether 
the  construction  of  the  branch  road  to  this  point  involved  the  cross- 
ing of  the  Wallamet  river  or  not.  But,  as  time  passed,  Portland 
grew  in  importance.  The  obseryation  of  the  company,  derived 
from  those  engaged  in  the  survey  and  construction  of  the  western 
end  of  its  road,  induced  it  to  obtain  from  congress  in  1869,  the 
authority  to  extend  its  branch  from  Portland,  northward,  to  Puffet 
sound,  and  in  1870  to  construct  its  main  line  down  the  Columbia 
river  valley,  instead  of  across  the  Cascade  mountains.  This  legisla- 
tion was  a  practical  admission  by  congress  and  the  company  of  the 
mistake  made  in  the  original  act,  concerning  the  location  of  the 
main  line  of  the  road,  and,  in  effect,  gave  the  company  the  right 
to  construct  it  to  Portland,  with  an  extension  northward  from  there 
to  the  sound.  To  accomplish  this,  the  river  must  be  crossed  at  or 
near  this  point,  either  by  a  bridge  or  a  ferry,  and  this  must  have 
been  then  known  to  congress,  u  nder  the  authority  to  construct 
its  road  to  Portland,  the  right  of  the  company  to  cross  the  river  by 
a  ferry  or  a  bridge,  so  high  above  the  stream  as  in  no  way  to  in- 
terfere with  its  navigation,  will  be  readily  conceded.  The  power 
to  construct  and  operate  its  road  to  and  from  Portland  is  given  in 
express  terms ;  and,  undoubtedly,  it  may  erect  a  bridge,  as  a  part 
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of  said  road,  that  doea  not  interfere  with  the  navigation  of  the 
river. 

*  It  is  admitted  that  the  act  incorporating  the  defendant  is  a  pub- 
lic grant,  which  is  not  to  have  eSect  beyond  what  is  plainly  ex- 
pressed or  clearly  implied  therein,  or  contrary  to  the  manifest  pur- 
pose of  it.  Any  material  doubt  or  ambiguity  in  its  terms  or  pro- 
visions must  be  resolved  against  it,  and  in  favor  of  the  public. 
Nothing  is  to  be  taken  as  conceded  but  what  is  granted  in  plain 
terms,  or  by  clear  or  necessary  implication.  Coolidge  v.  Wilhams, 
4  Mass.  144;  Charles  Kiver  Abridge  v,  Warren  Bridge,  11  Pet.  544, 
600 ;  Ferine  v.  0.  &  D.  Canal  Co.,  9  How.  192 ;  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  666 ;  Burns  v.  Multnomah  Ey.  Co.,  8  Sawy. 
553;  S.  C,  15  Fed.  Kep.  177;  Wells  «;.  O.  R.  &  N.  Co.,  8  Sawy. 
616 ;  S.  C,  15  Fed.  Rep.  661 ;  Cooley,  Const  lam,  394. 

It  is  also  a  well-settled  rule  that  a  bridge  which  in  any  way  or 
degree  interferes  with  or  obstructs  the  navigation  of  a  navigable 
water,  unless  authorized  by  the  proper  public  authority,  is  a  public 
nuisance,  and  mav  be  abated  or  the  building  thereof  restrained  at 
the  suit  of  any  pnvate  person  who  may  suffer  special  damage  there- 
from. Aug.  Water-courses,  §  656 ;  The  Wheeling  Bridge  Case, 
13  How.  664 ;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  127 ; 
S.  C,  6  Fed.  Kep.  826,  780. 

As  was  said  by  this  court  in  Hatch  v.  Wallamet  Iron  Bridge  Co., 
supra,  132: 

"  The  power  to  authorize  the  erection  of  a  bridge  over  a  navi- 
gable water  of  a  State  for  the  convenience  of  the  inhabitants  there- 
of, belongs  to  the  State  as  a  part  of  its  general  police  power.  Con- 
gress does  not  possess  this  power  directly,  eo  nomine,  but  its  control 
over  the  navigable  waters  of  the  State,  as  a  means  of  commerce, 
gives  it  a  practical  veto  upon  the  power  of  the  state  in  this  respect. 
Therefore,  no  state  can  authorize  or  maintain  the  erection  of  a 
bridge  over  a  navigable  water,  which,  in  effect,  contravenes  or  con- 
flicts with  a  law  of  congress  concerning  the  navigation  of  the  same. 
And  the  fact  that  such  water  is  wholly  within  the  State  is  imma- 
terial, if  it  is  accessible  from  another  state,  or  forms  a  part  of  a 
hi^way  between  itself  and  other  States." 

But  this  is  not  to  be  understood  as  denying  the  right  of  congress 
to  bridge  or  authorize  the  bridging  of  navigable  waters,  under  its 
constitutional  power  "  to  establish  postoffices  and  post-roads,"  or 
make  war  or  provide  for  the  common  defense.  Wheeling  Bridge 
Case,  18  How.  431. 

There  is  no  express  permission  or  authority  in  the  charter  of  the 
Northern  Pacific  for  bridging  a  navigable  water  on  the  line  of  its 
road,  and  the  act  of  the  State  goes  no  further  than  to  consent  that 
the  defendant  may  bridge  tlie  river  if  authorized  thereto  bv  Con- 
gress. It  is  said,  and  the  fact  is  admitted,  that  it  has  already  con- 
structed a  bridge,  without  question,  across  the  Missouri  river  at  Bis- 
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marck,  under  tlie  authority  of  its  charter.  But  that  is  understx)od 
to  be  a  high  bridge,  that  in  no  way  impairs  the  navigability  of  the 
stream.  On  the  other  hand,  it  is  claimed  that  the  defendant  im- 
pliedly admitted  the  want  of  authority,  in  this  respect,  in  its  char* 
ter,  when  it  obtained  from  congress,  on  February  27, 1878,  special 
permission  to  construct  and  maintain  a  draw-bridge  across  the  St. 
Louis  river  between  Kice's  Point,  in  the  State  of  Minnesota,  and 
Connor^s  Point,  in  the  State  of  Wisconsin.  17  St.  477.  But  in 
reply  it  is  said  that  this  bridge  is  not  on  the  main  line  of  the  North- 
em  Pacific,  and  was  built  by  the  company  for  some  collateral  pur- 
pose ;  and  this  appeal's  probable  from  the  provisions  of  the  act,  one 
of  which  is  that  any  mlway  company  may  use  the  bridge  under 
r^alations  to  be  prescribed  by  the  secretary  of  war. 

it  is  claimed  by  the  defendant  that  section  5  of  the  act  of  1861 
contains  authority  to  build  the  bridge.  But  while  it  does  mention 
"  draws'*  and  "  bridges"  as  things  to  be  provided  in  the  construction 
of  the  road,  I  think  the  primary  purpose  of  this  section  is  to  lay 
upon  the  defendant  a  rule  or  standai'd  of  conduct  in  the  construc- 
tion and  equipment  of  its  road,  rather  than  to  confer  upon  it  power 
to  build  draw-bridges  over  navigable  waters.  At  the  same  time,  it 
is  not  to  be  denied  that  the  mention  of  "draws"  and  "bridges"  as 
things  "  necessary,"  or  that  may  be  "  necessary,"  in  the  construc- 
tion of  the  defendant's  road,  and  requiring  them  to  be  made  "  in  a 
substantial  and  workmanlike  manner,"  does  imply,  in  some  measure 
at  least,  that  it  was  the  intention  of  congress  to  authorize  it  to  build 
"  draw-bridges"  on  the  line  of  its  road  whenever  necessary  to  make 
it  equal  in  that  respect  to  railways  of  the  first  class.  And  it  will 
not  do  to  say  that  tnis  provision  is  satisfied  by  the  erection  of  sab- 
stantial  bridges  across  the  non-navigable  waters,  ravines,  and  gulches 
on  the  line  of  its  road,  for  in  such  t)ridges  "  draws"  are  not  needed 
or  used. 

My  impression  is,  and  nothing  has  been  shown  or  suggested  to 
the  contrary,  that  the  term  "draw,"  as  used  in  this  section,  means 
a  contrivance  by  which  a  section  of  a  bridge  across  a  navigable 
water  is  turned  upward  or  at  right  angles  to  itself,  and  parallel 
with  the  direction  of  the  stream,  so  as  to  admit  of  the  passage  of 
vessels  through  the  open  space  that  could  not  otherwise  pass  the 
point.  The  definition  in  the  lexicon  is,  "  That  part  of  the  bridge 
which  is  made  to  be  drawn  up  or  aside."  Wore.  Diet.  "  Draw." 
If  this  exposition  is  correct,  the  term  "  draw,"  as  used  in  the  act,  is 
redundant  and  without  significance,  unless  the  defendant  is  author- 
ized to,  and  must  if  necessary,  construct  a  low  bridge  across  the 
navigable  water,  but  so  as  to  admit  the  passage  of  vessels  through  it. 

what  eflfect  is  to  be  given  to  the  word  "  necessary"  in  this  section, 
and  who  is  to  be  the  judge  of  what  is  "  necessarv"  to  the  construction 
and  equipment  of  the  road  in  the  manner  therein  contemplated, 
may  also  be  a  question.     For  the  purpose  of  entitling  the  defend- 


166  HUGHES  V.   NORTHERN  PACIFIC  BY.  CO. 

ant  to  a  patent  for  the  lands,  coterminons  with  the  completed 
sections  of  the  road,  it  is  probably  enough  that  it  is  constructed 
with  such  "  draws,  culverts,  and  bridges"  as  the  commissioners  ap- 
pointed to  examine  the  same,  under  section  4  of  the  act,  may  deem 
sufficient.  But  the.  judgment  of  these  commissioners  in  this  re- 
spect cannot  have  the  effect  to  limit  or  restrain  the  right  of  the 
defendant  to  construct  or  provide  additional  or  more  costly  and 
convenient  draws  and  bridges,  or  other  means  of  maintaining  and 
operating  its  road  as  a  first-class  one.  Whatever,  in  the  iudgment 
of  the  commissioners,  is  required  to  brin^  the  road  up  to  the  stand- 
ard prescribed  by  section  5  of  the  act,  is  "  necessary"  to  be  done 
before  the  defendant  is  entitled  to  the  land  devoted  by  congress  to 
its  construction.  But  in  crossing  a  navigable  water  on  the  line  of 
its  road  the  company  is  not  limited  to  the  use  of  such  means  only 
as  are  absolutely  necessary.  Within  cei*tain  limits  it  may  use  those 
which  it  thinks  most  convenient.  A  ferry  may  be  all  that  is  abso- 
lutely necessary  for  the  transportation  of  passengers  and  freight,  or 
even  trains.  But  the  company  may  prefer,  and  the  exigencies  of 
its  business  may  require,  the  more  safe  and  expeditious,  though 
costly  method  of  a  bridge.  As  has  been  said,  the  power  to  bridge 
this  river  is  not  given  by  the  act  to  the  defendant  in  express  terms. 
Neither  is  the  power  so  given  to  cross  it  at  all.  Therefore,  unless 
it  appears,  by  a  clear  and  necessary  implication  from  what  is  ex- 
pressly provided,  that  it  was  the  intention  of  congress  to  authorize 
it  to  cross  the  river  by  means  of  a  draw-bridge,  or  at  all,  the  attempt 
to  do  so  is  unlawful. 

The  power  ^'  to  lay  out,  locate,  construct,  furnish,  maintain,  and 
enjoy  a  continuous  railroad"  from  Lake  Superior  to  Portland, 
^^  with  all  the  powers,  privileges,  and  immunities  necessary"  to  that 
end,  is  expressly  conferred  upon  the  company. 

Portland  cannot  be  reached  from  Lake  Superior,  or  any  point  on 
the  line  between  here  and  there,  without  crossing  the  Wallamet 
river.  The  right  to  cross  it  is,  then,  clearly  implied  in  the  express 
authority  to  construct  a  "continuous"  line  of  railway  from  a  point 
to  the  eastward  of  it  to  a  town  on*  its  western  bank.  Argument 
cannot  make  this  proposition  plainer  than  the  mere  statement  of  it. 
The  express  power  to  construct  the  road  cannot  be  exercised  with- 
out the  implied  power  of  crossing  the  river  in  some  way.  But  by 
what  means  may  this  crossing  be  effected  ?  Only  two  methods  are 
known  or  suggested — a  ferry  or  a  bridge.  The  former  may  be 
sufficient  to  entitle  the  company  to  the  land  grant,  but  where  the 
construction  of  a  bridge  is  practicable,  I  think  a  ferry  is  considered 
an  inferior  method  of  prolonging  a  railway  across  a  stream.  If  the 
river  was  not  navigable  it  would  be  absolutely  necessary  to  bridge 
jt.  And  if,  being  navigable,  the  defendant  is  not  authorized  to  do 
so,  it  mast  be,  not  from  want  of  power  to  build  a  bridge,  but  from 
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want  of  authority  in  so  doing  to  obstruct  or  impair  the  navigability 
of  the  stream. 

The  allegations  in  the  bill  concerning  the  character  and  location 
of  the  bridge,  and  the  degree  of  obstruction  it  may  cause  to  navi- 
gation, are  very  general  and  indefinite.  The  most  that  can  be  in- 
ferred from  them  is  that  the  proposed  bridge  is  not  a  high  one,  and 
therefore  will,  at  least,  be  some  obstruction  to  navigation.  During 
the  past  seventeen  years  congress  has  authorized  the  construction 
of  draw-bridges  on  railway  lines  across  the  Ohio,  Missouri,  and  Mis- 
sissippi rivers;  and  on  June  23,  1874,  18  St.  281,  it  authorized 
the  Oregon  &  California  Ry.  Co.  to  bridge  the  Wallamet  at  this 
point,  provided  the  draw  should  not  be  less  than  300  feet.  See 
Hatch  V.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  138  ;  S.  C,  6  Fed. 
Rep.  326,  780. 

In  endeavoring  to  ascertain  what  was  the  intention  of  congres, 
in  this  matter,  account  may  be  taken  of  its  action  in  similar  cases 
and  when  it  appears  that  it  Has  commonly  consented  to  the  con- 
struction of  draw-bridges  for  the  use  of  railways  over  important 
navigable  streams,  the  inference  may  be  more  safely  and  reasonably 
made  such  was  its  intention  in  this  case.  The  act  of  congress  ex- 
pressly provides  for  a  first-class  continuous  road  to  Portland,  to  be 
constructed  with  all  the  necessary  *'  draws"  and  "  bridges.''  This, 
of  itself,  implies  that  the  defendant  may  cross  whatever  waters  are 
on  the  line  of  its  road  by  the  means  usual  in  such  cases,  and  par- 
ticularly by  those  especially  mentioned — draw-bridges.  And  wnen 
we  see  from  the  express  action  of  congress  in  other  similar  cases 
that  draw-bridges  are  commonly  used  with  its  consent,  the  impli- 
cation is  much  strengthened  that  such  was  the  intention  in  tnis 

In  U.  P.  R.  Co.  V.  Hall,  91  U,  S*  343,  it  was  held  that  the  bridge 
across  the  Missouri  river  between  Omaha,  in  Nebraska,  and  Council 
Bluffs,  in  Iowa,  is  a  part  of  the  line  of  the  Union  Pacific  Railway, 
and  that  the  company  was,  therefore,  authorized  to  construct  it 
under  section  14  of  the  act  of  July  1,  1862,  12  St.  489,  which 
simply  provided  for  the  construction  of  a  line  of  railway  by  that 
company  "  from  a  point  on  the  western  boundary  of  the  State  of 
Iowa"  to  the  100th  meridian  west  of  Greenwich.  The  company 
claimed  that  the  bridge  was  built  under  section  9  of  the  amenda- 
tory act  of  July  2,  1864,  13  St.  360,  which  expressly  authorized 
it  to  bridge  the  river,  provided  the  same  should  ''be  constructed 
with  suitable  and  proper  draws  for  the  passage  of  steamboats,"  and 
should  '^  be  built,  kept,  and  maintained  at  the  expense  of  the  com- 
pany in  such  manner  as  not  to  impair  the  usefulness  of  said  river 
for  navigation  to  any  greater  extent  than  such  structures  of  the 
most  improved  character  necessarily  do,"  and  was,  therefore,  not  a 
part  of  its  road,  and  need  not  be  operated  as  such. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Strong  said : 
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"  From  that  act  [Julj  1, 1862]  alone  we  have  deduced  the  con- 
clusion that  the  company  was  authorized  and  required  to  build 
their  railway  to  the  Iowa  shore.  That  authority  included  within 
itself  power  to  build  a  bridge  over  the  Missouri.  No  express  grant 
to  bridge  the  river  was  ne^ed.  Whatever  bridges  were  necessary 
on  their  line  were  as  fully  authorized  as  the  line  itself ;  and  the 
company  were  as  much  empowered  to  build  one  across  the  Missouri 
as  they  were  across  the  Platte,  or  any  other  river  intersecting  the 
line  of  their  road." 

The  demurrer  to  the  bill  only  raises  the  question  of  the  authority 
of  the  defendant  to  build  a  draw-bridge  at  tliis  point  that  will  in 
some  measure  impair  the  navigability  of  the  river.  My  deliberate 
conclusion  is,  though  not  reached  without  hesitation,  that  the  act 
of  congress  authorized  the  construction  of  such  a  bridge.  And  this 
conclusion  is  directly  supported  by  the  authority  of  IXP.  R.  Co.  v. 
Hall,  supra.  For  although,  as  suggested  by  counsel  for  the  plaint- 
iff, the  question  in  that  case  arose  in  a  proceeding  to  compel  the 
company  to  operate  its  road  and  brid^  as  a  continuous  line  of  rail- 
way for  the  benefit  of  the  public,  still  the  question  of  its  power 
under  an  act  similar  to  the  charter  of  the  Nortnei-n  Pacific,  to  bridge 
a  navigable  water  in  the  line  of  its  road,  was  squarely  presented  to 
the  court  and  unqualifiedly  decided  in  the  affirmative.  See,  also, 
People  V.  R  nfe  S.  R.  Co.,  15  Wend.  129. 

But  the  plaintiff  also  maintains  that  admitting  the  defendant 
once  had  the  right  to  bridge  the  river,  it  has  lost  it  by  the  failure 
to  keep  the  condition  upon  which  the  grant  to  it  was  made,  namely, 
the  completion  of  the  road  by  July  4,  1878. 

The  argument  is  that  the  defendant,  in  the  construction  of  this 
bridge  and  the  appropriation  of  the  space  over  the  river  therefor, 
is  attempting  to  exercise  the  right  oi  eminent  domain  after  the 
practical  expiration  of  its  charter,  and  therefore  without  authority 
of  law.  But  admitting  this,  the  defendant  is  not  attempting  te 
take  tlie  plaintiff's  property  for  any  purpose ;  and  the  river  way  is 
a  public  easement  which  the  defendant  may  be  authorized  by  the 
legislature  to  cross  with  a  bridge  without  condemnation  or  com- 

{)ensation.  If  the  defendant,  in  the  exercise  of  this  privilege  neg- 
igently  or  unnecessarily  injures  or  impairs  the  value  of  the  private 
property  of  the  plaintiff,  he  may  have  his  action  on  that  account 
for  damages.  Transp.  Co.  v.  Chicago,  99  U.  S.  639  ;  Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  174 ;  Coolev,  Const.  Lim.  541.  ^ 

And  this  is  really  the  complaint  oi  the  plaintiff,  that  in  conse- 
quence of  the  erection  of  this  bridge  his  river  property  immedi- 
ately above  it  will  be  impaired  in  value,  and  not  tnat  the  defendant 
is  attempting  or  intending  to  take  or  condemn  his  property  to  its 
use. 

But  waiving  this  <j[uestion,  it  must  be  admitted  that  if  the  de- 
fendant has  forfeited  its  right  to  further  construct  its  road  by  rea- 
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8on  of  its  failure  to  complete  it  within  the  time  allotted,  then  it 

has  no  right  to  obfitruct  a  pnblic  easement,  as  the  navigation  of  this 

river,  by  the  construction  of  a  bridge  thereover,  and  if  it  attempts 

to  do  so  to  the  special  ininry  of  the  plaintiff  it  may  be  restrained. 

Bat  the  defendant  did  not  lose  its  corporate  existence  by  tibe 

failure  to  complete  its  road  within  the  allotted  time,  either  as  to 

the  whole  of  it  or  the  part  not  so  completed,  and  the  numerous 

authorities  dted  in  support  of  the  affirmative  of  the  proposition 

are  not  in  point.     It  is  not  necessary  to  notice  them  all.     Two  of 

them,  In  re  B.,  W.  &  N.  Ry.  Co.,  72  N.  Y.  248,  and  Brooklyn  S.  T. 

Co.  V.  Brooklyn,  78  N.  T.  527,  are  amon^  the  leading  ones.     In 

these  it  was  held  that  a  corporation  organized  under  a  special  act 

to  construct  a  railway,  with  a  special  provision  that  unless  the  road 

or  some  portion  of  it  was  completed  within  a  specified  time  the 

corporate  existence  and  powers  should  cease  or  be  deemed  at  an 

end  could  not  exercise  the  right  of  eminent  domain  after  a  failure 

to  comply  with  the  act  in  respect  to  the  time  required. 

But  the  case  at  bar  is  very  different  from  these.     The  charter  of 
the  defendant  in  no  way  limits  its  existence  to  the  time  allotted 
for  the  completion  of  the  road,  or  provides  that  any  of  its  powers 
or  privileges  shall  be  forfeited  or  circumscribed  in  case  it  tails  to 
complete  it  within'  that  time.     Section  8  of  the  act  of  1864,  upon 
which  the  plaintiff  rests  this  branch  of  his  argument,  is  simply  a 
condition  subsequent,  to  the  effect  that  the  corporation  will  com- 
plete the  road  by  a  certain  time.     Nothing  is  better  established 
than  that  a  failure  to  keep  such  a  condition  does  not  forfeit  the 
corporate  existence  of  privileges,  and  that  no  one  can  take  advan- 
tage of  it  or  complain  of  it  except  the  government  making  the 
grant  and  imposing  the  condition.     Schulenberg  v.  Harriman,  21 
Wall.  62 ;  Southern  Pac.  R.  Co.  v.  Orton,  6  Sawy.  179 ;  Natoma 
W.  &  M.  Co.  V.  Clarkin,  14  Cal.  552 ;  Cowell  v.  Colorado  Springs 
Co.,  100  U.  S.  60. 

And  this  doctrine  is  recognized  and  well  stated,  with  its  limita- 
tions, by  Earl,  J.,  in  the  very  case  cited  by  plaintiff  from  78  N.  Y. 
629.     The  learned  judge  says  : 

"  The  general  principle  is  not  disputed  that  a  corporation,  by 
omitting  to  perform  a  duty  imposed  by  its  charter,  or  to  comply 
with  its  provisions,  does  not  ipso  facto  lose  its  corporate  character 
or  cease  to  be  a  corporation,  but  simply  exposes  itself  to  the  hazard 
of  being  deprived  of  its  corporate  character  and  franchises  by  the 
judgment  of  the  court  in  an  action  instituted  for  that  purpose  by 
the  attomey^neral  in  behalf  of  the  people ;  but  it  cannot  be  de- 
nied that  the  legislature  has  the  power  to  provide  that  a  corpora- 
tion may  lose  ite  corporate  existence  without  the  intervention  of 
the  courts  by  any  omission  of  duty  or  violation  of  its  charter,  or  de- 
fault as  to  limitations  imposed,  and  whether  the  legislature  has  in- 
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tended  bo  to  provide  in  any  case  depends  upon  the  constmction  of 
the  lan^age  used." 

But  tlie  conditions  imposed  upon  the  defendant  by  section  8  of 
the  act  is  even  modified  by  the  provisions  in  section  9,  from  whidi 
it  plainly  appears  that  so  far  irom  congress  intending  that  the 
powers  of  the  corporation  should  cease  or  become  foid^eited  in  any 
particular  by  reason  of  its  failure  or  inability  to  keep  any  of  the 
conditions  imposed  by  said  section  8,  expressly  reserved  to  itself 
the  right  in  case  of  such  failure,  for  the  period  of  one  year,  to  "  do 
any  and  all  acts  and  things  which  may  be  needful  and  necessary  to 
insure  a  speedy  completion  of  the  said  road." 

In  this  way  congress  undertook  to  secure  the  completion  of  this 
great  national  work  in  any  event,  and  so  plainly  declared  in  ad- 
vance what  might  otherwise  have  been  left  to  inference  and  argu* 
ment  from  analogous  cases,  that  it  reserved  to  itself  the  right  to 
deal  with  the  de^ndant  for  any  failure  to  comply  with  the  con- 
ditions of  the  grant,  and  to  excuse  or  enforce  the  same  as  it  might, 
under  all  the  circumstances,  deem  jast  to  the  defendant  and  best 
for  the  public  good.  Indeed,  in  view  of  the  magnitude  and  hazard 
of  the  undertaking,  it  was  expressly  provided  mat  even  congress 
should  not  take  advantage  of  a  failure  to  perform  any  of  the  con- 
ditions for  any  period  less  than  a  year.  And  even  the  land  set 
apart  by  congress  to  aid  in  the  constmction  of  the  road  was  not  left 
liable  to  revert  to  the  public  domain,  or  be  otherwise  disposed  of 
by  congress  for  the  failure  of  the  company  to  construct  or  com- 
plete the  work  as  requii'ed  by  the  act ;  but  as  was  said  in  U.  S.  v. 
Childers,  8  Sawy.  174,  S.  C,  Fed.  Eep.  686,  it  was  devoted  to  the 
construction  of  the  road  in  any  event,  and  it  is  the  duty  of  congress 
to  see  that  it  is  so  applied.  See,  also,  on  this  point,  Southern  rac. 
E.  Oo.  V.  Orton,  6  Sawy.  178.  And  this  position  is  fortified  by  the 
fact  that  when  confess  intended  that  the  corporate  existence  of 
the  defendant  should  be  forfeited  or  affected  by  its  failure  to  keep 
a  condition  imposed  upon  it,  it  has  expressly  said  so ;  as  in  section 
19,  where  it  is  provided  that  unless  $2,000,000  of  the  stock  is  sub- 
scribed, and  10  per  centum  paid  thereon  within  two  years  from  the 
passage  of  the  act,  ^^  it  shall  be  null  and  void.'' 

The  demurrer  to  the  bill  must  be  sustained,  as  the  defendant  has 
at  least  a  right  to  build  a  draw-bridge  across  the  river  on  the  line 
of  its  road  to  Portland  from  the  eastward  or  the  sound. 

But  it  is  to  be  regretted  that  the  legislative  authority  has  not 
gone  further  and  provided  more  particmarly  and  definitely  for  the 
site  and  character  of  the  proposea  bridge.  As  it  is,  these  matters, 
within  certain  limits,  must  either  be  determined  by  the  company 
or  the  courts, — by  the  former  in  the  first  instance,  and  the  latter, 
ultimately.  For  it  is  not  to  be  presumed  for  a  moment  that  con- 
gress or  the  State,  in  consenting  to  the  erection  of  a  draw-bridge 
at  this  point,  intended  to  remit  the  whole  matter  to  the  judgment 
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or  coDvenienoe  of  the  defendant,  and  permit  it  to  thereby  obstruct 
or  impair  the  navigation  of  the  river  at  its  pleasure.  On  the  con- 
trary, it  will  be  presumed,  until  the  contrary  is  declared,  that  con- 
gress intended,  as  provided  in  the  act  aforesaid,  concerning  the 
bridge  at  Omaha,  that  the  defendant  should  locate  and  construct 
its  bridge  ^^  in  such  manner  as  not  to  impair  the  usefulness  of  said 
river  for  navigation  to  any  greater  extent  than  such  structures  of 
the  most  approved  character  necessarily  do." 

A  bridge  across  the  river  immediately  in  front  of  the  city  would 
be  a  serious  obstruction  to  the  usefulness  of  the  river,  as  compared 
with  one  a  mile  or  more  above  or  below,  and  the  latter  even  more 
60  than  the  former.  So  a  wagon-road  bridge,  intended  as  an  ordi- 
nary thoroughfare  between  the  two  sides  of  the  river,  and  m  which 
the  draw  is  usually  closed,  would  cause  much  more  obstruction  to 
navigation  than  a  railway  bridge,  in  which  the  draw  is  only  occa- 
sionallj  closed.  Until  congress  provides  some  specific  directions 
in  the  matter  the  courts  must  determine,  if  the  question  is  made, 
how  far  the  defendant  may  impair  the  usefulness  of  the  river  in 
the  construction  and  operation  of  the  bridge.  In  determining  what 
is  a  reasonable  use  of  the  river,  in  this  respect,  reference  may  be 
had  to  the  general  l^slation  of  congress,  providing  in  detail  what 
bridges  railway  companies  may  construct  across  navigable  streams, 
and  now  far  the  convenience  of  the  water  and  transportation  may  be 
impaired  for  the  benefit  of  that  on  land.  The  bridge  which  con- 
gress has  impliedly  authorized  the  defendant  to  build  across  the 
Wallamet  may  be  presumed  to  be  equal  in  these  respects  to  those 
which  it  has  expressly  provided  for  under  similar  circumstances. 

As  has  been  stated,  the  bill  is  indefinite  as  to  the  location  of  the 
bridge,  and  substantially  silent  as  to  its  character.  But  the  general 
facts  as  to  both  are  well  understood  in  this  community,  and  may 
even  be  taken  notice  of  by  the  court.  A  detailed  description  of 
the  structure  and  location  is  given  in  the  annual  report  of  the  sec- 
retary of  the  board  of  trade,  published  in  the  "  Daily  Oregonian" 
of  September  25, 1883. 

The  location  of  the  bridge  is  opposite  Albina,  and  over  a  mile 
north  of  Stark  street  ferry ;  the  western  end  is  200  feet  to  the  north 
of  the  intersection  of  Front  and  Sixteenth  streets,  and  the  eastern  end 
S2  feet  south  of  the  end  of  the  Northern  Pacific  Terminal  Compa- 
ny's dock.  Theleuffth  of  the  bridge  between  the  end  piers  is  1186 
feet  It  consists  of  three  fixed  spans  of  264  feet  eacn  in  length, 
and  a  draw  span,  which  is  the  third  from  the  western  shore,  of  894 
feet  in  length.  These  spans  are  of  iron  and  steel,  with  a  double-track 
railway  thereon,  and  rest  on  six  stone  piers.  The  draw  will  be 
worked  by  steam,  and  when  open  will  allow  a  clear  channel  for  the 
passage  of  vessels  of  174  feet  in  width  on  either  side  of  the  pier, 
with  a  depth  of  25  feet  therein  at  extreme  low  water.    The  struo- 
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pass  on  the  north  side  of  the  Tennessee  River  near  Florence,  it 
shall  be  the  duty  of  said  company  to  construct  a  branch  toToscnm- 
bia:  proyided,  that  the  subscription  in  the  town  or  county  ap- 
plying for  such  branch  shall  be  fully  sufficient  to  pay  the  cost  of 
the  same." 

The  third  section  provides  that  ''the said  company  shall  be 
authorized  and  required  to  open  books  for  the  subscription  of  stock 
in  the  capital  of  said  corporation  in  the  State  of  Alabama,  so  as  to 
afiEord  the  citizens  thereof  an  opportunity  to  take  stock  to  the 
amount  of  fifteen  hundred  thousand  dollars  of  the  capital  of  said 
company :  provided,  that  if  said  fifteen  hundred  thousand  dollars 
be  not  subscribed  in  Alabama  within  ninety  days  after  the  books 
are  opened,  then  it  may  be  taken  elsewhere/' 

The  fourth  section  provides  that ''  the  said  company  shall,  at  the 
first  meeting  of  the  stockholdei's,  designate  a  time  when,  and  a 
place  or  places  in  North  Alabama  where,  for  the  convenience  of  the 
citizens  of  the  State  who  may  be  stockholders,  the  subsequent 
election  for  directors  shall  be  held,  and  shall  give  notice  thereof  in 
one  or  more  newspapers  published  in  Nortn  Alabama ;  and  said 
elections  shall  be  hela  at  the  same  time  both  in  this  State  and  in 
Tennessee/' 

The  fifth  section  provides  that  ''  the  moneys  subscribed  by  the 
citizens  of  Alabama,  whether  by  the  State,  counties,  corporations 
or  individuals,  shall  first  be  applied  to  the  construction  of  the  road 
within  the  limits  of  the  State  of  Alabama,  and  said  moneys  shall 
be  placed  in  some  safe  depository  in  North  Alabama  until  required 
for  use:  provided,  that  nothing  in  this  section  shall  be  so  con- 
strued as  to  prevent  the  company  from  putting  under  contract  the 
whole  road  whenever  in  their  estimation  a  sufficient  amount  of 
funds  shall  have  been  obtained." 

The  sixth  section  provides  that  said  company  shall  not 
charge  for  the  transportation  of  persons  or  property  any  higher 
rates  on  one  part  than  on  another  of  said  road ;  but  the  tolls  shall 
be  equal  and  unifoim  on  every  part  of  said  road  for  articles  of 
the  same  description,  whether  passing  in  one  direction  or  the  other." 

So  far,  it  is  not  made  quite  clear  whether  the  words  "  said  com- 
pany," as  used  in  the  body  of  the  act,  refer  to  the  company  which 
the  act  in  its  title  purports  to  incorporate,  or  to  the  company, 
mentioned  in  the  preamble,  for  the  formation  of  which  acts  had 
been  passed  by  the  State  of  Tennessee. 

But  that  these  words  do  not  refer  to  the  Tennessee  corporation, 
and  are  meant  to  desi^ate  an  Alabama  corporation,  is  made  plain 
by  the  repeated  use  of  the  words  "  the  company  hereby  incorporat- 
ed" in  the  seventh  section,  which  is  as  follows:  "The  company 
hereby  incorporated  shall  not  locate  their  road  on  the  track  of  the 
Tennesee  Yalley  K.  B.,  nor  of  any  other  railroad  which  has  hereto- 
fore been  chartered  by  this  State,  provided  companiee  have  been  or- 
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ganized  under  the  eame,  without  first  procuring  the  assent  by  agree- 
ment with  said  companies ;  but  it  shall  be  lawful  for  tlie  company 
hereby  incorporated  to  acquire  by  purchase,  gift,  release  or  other- 
wise, from  any  other  company,  all  the  rights,  privileges  and  immu- 
nities of  said  company,  and  possess  and  enjoy  the  same  as  fully  as 
they  were  or  could  be  possessed  or  enjoyed  by  the  company  mak- 
ing the  transfer/' 

The  two  other  sections  of  the  act  also  seem  to  regard  the  corpo- 
ration as  created  as  well  as  controlled  by  the  State  of  Alabama ; 
for  the  eighth  section  provides  that  '^  any  railroad  company  now 
chartered  or  hereafter  to  be  dbuirtered  in  this  State  shall  have  the 
right  to  connect  their  road  with  the  road  authorized  by  this  act ; " 
and  the  ninth  section  provides  that  ^*  nothing  contained  in  this  act 
shall  prevent  the  State  of  Alabama  from  levying  and  collecting 
such  taxes  on  the  property  of  said  company  witnin  this  State  as 
shall  by  the  General  Ai^emblv  of  the  State  be  assessed  on  the  pro- 

Crty  of  other  railroads  in  this  State ;  nor  shall  anything  therein 
construed  so  as  to  prevent  the  chartering  and  building  other 
railroads  in  the  State  coming  within  any  distance  whatever  of  said 
road,  anything  in  the  said  Taw  of  Tennessee  to  the  contrary  not- 
withstanding/'    Statutes  of  Alabama  of  1849-50,  c.  128. 

The  whole  act,  taken  together,  manifests  the  understanding  and 
intention  of  the  legislature  of  Alabama  that  the  corporation,  which 
was  thereby  granted  a  right  of  way  to  construct  through  this  State 
a  railroad,  with  which  any  railroad  company  chartered  or  to  be 
chartered  in  this  State  should  have  the  right  to  connect  its  road  ; 
and  which  was  required  to  construct  a  branch  railroad  in  this  State, 
to  open  books  for  subscriptions  of  stock  to  a  certain  amount  in  this 
State,  to  apply  the  moneys  here  subscribed  to  the  construction  of 
the  road  within  this  State,  and  to  hold  elections  in  this  State ;  was 
and  should  be  in  law  a  corporation  of  the  State  of  Alabama,  although 
having  one  and  the  same  organization  with  the  corporation  of  the 
same  name  previously  established  by  the  legislature  of  Tennessee. 

The  subsequent  acts  of  the  State  of  Alabama  point  in  the  same 
direction,  and  each  speaks  of  the  company  as  incorporated  or  char- 
tered by  the  legislature  of  Alabama. 

The  act  of  the  12th  of  February,  1850,  is  entitled  "  An  Act  to 
amend  an  act  entitled  ^  An  Act  to  incorporate  the  Memphis  and 
Charleston  B.  R.  Co.,'  approved  Jan.  7th,  1860,"  and  provides  that 
if  '^  the  subscribers  to  the  capital  stock  of  the  Memphis  and  Charles- 
ton R.  S.  in  the  State  of  .Alabama,  from  a  failure  to  obtain  the 
necessary  legislation  from  the  States  of  Tennessee  and  Mississippi, 
or  from  any  other  cause,  deem  it  expedient  to  form  a  separate  and 
independent  oi^anization,  then  and  m  that  event  they  are  hereby 
vested  with  full  power  and  authority  to  do  the  same  ;  and  saia 
company  so  organized  shall  be  known  by  the  name  and  style  of  the 
Miseiflsippi  and  Atlantic  B.  B.  Co.,  and  shall  have  and  enjoy  all  the 
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rights,  privileTOS  and  powers  heretofore  ^nted  or  intended  to  be 
granted,  and  oe  subject  to  all  the  limitations,  restrictions  and 
liabilities  heretofore  imposed  or  intended  to  be  imposed,  in  the 
several  acts  incorporating  the  Memphis  and  Charleston  S.  R. 
Co."    Statutes  of  Alabama  of  1849-50,  c.  129. 

The  act  of  the  7th  of  February,  1856,  which,  as  mentioned  in  its 
first  title  and  provided  in  its  first  section,  grants  to  '^  the  Memphis 
and  Charleston  B.  B.  Co."  a  right  of  way  for  an  extension  oi  its 
road  through  the  territory  of  this  State,  expressly  provides  in  the 
second  section  that  ^^  said  right  of  way  is  granted  upon  the  same 
terms,  restrictions,  liabilities  and  conditions,  that  the  right  of  way  is 
granted  to  said  company  under  the  charter  granted  to  said  company 
by  the  Gheneral  Assembly  of  this  State,  and  approved  7th  January, 
1850."     Statutes  of  Alabama  of  1855-56,  c.  302. 

The  defendant,  being  a  corporation  of  the  State  of  Alabama,  has 
no  existence  in  this  State  as  a  legal  entity  or  person,  except  under 
and  by  force  of  its  incorporation  by  this  State ;  and,  although  also 
incorporated  in  the  State  of  Tennessee,  must,  as  to  all  its  doings 
within  the  State  of  Alabama,  be  considered  a  citizen  of  Alabama 
which  cannot  sue  or  be  sued  by  another  citizen  of  Alabama  in  the 
courts  of  the  United  States.  Ohio  &  Mississippi  B.  B.  Co.  v. 
Wheeler,  1  Black,  286 ;  Bailway  Company  v.  W hitton,  13  Wall. 
270, 283. 

This  view  being  conclusive  against  the  claim  of  the  plaintiff  in 
error,  it  is  unnecessary  to  consider  whether  the  action,  brought  by 
the  State  of  Alabama  for  the  use  of  one  of  its  counties,  can  be  con- 
sidered as  a  suit  brought  by  a  citizen  of  the  State  of  Alabama, 
within  the  meaning  of  the  Constitution  and  laws  of  the  United 
States. 

Order  remanding  the  cause  affirmed. 

See  Texas  <&  Pacific  R.  R.  Co.  and  note,  12  Am.  &  £ng.  R.  R.  Gas.  289, 
and  preceding  case. 


VnfOHT 

V. 

CraoAQo  &  N.  W.  By.  Co. 

(Adoance  Oa»$,  Iowa,    October  17,  1888.) 

A  dtisen  of  Iowa  assigned  a  claim  for  damages  for  penonal  injury  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant  corporation,  a  citizen 
of  niinois,  to  V.,  who  was  also  a  citizen  of  Illinois,  and  Y.  instituted  suit  in 
the  state  court  of  Iowa  as  assignee.    Defendant  made  a  motion  to  make  J.  a 
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party,  and  to  reinoTe  the  case  to  the  federal  court,  on  the  ground  that  J.  waa 
the  real  party  in  interest.  J.  appeared  in  the  action,  and  filed  a  response  to 
the  motion,  setting  up  his  sale  and  assignment  of  the  claim,  and  denying  all 
ownership  therein,  or  control  OTer  the  prosecution  there<rf.  The  court  over- 
ruled  the  motion  to  make  J.  a  party,  but  granted  the  motion  to  remove  the 
case.  BiM,  that  the  order  OTerrulinff  the  motion  to  make  J.  a  party  was 
proper,  but  that  the  order  granting  uie  motion  for  removal  was  error. 

Appeal  from  Polk  Circuit  Court. 

The  plaintiflE  appeals  from  an  order  removing  the  cause  to  the 
federal  court.  The  defendant  appeals  from  an  order  overruling  a 
motion  made  by  the  defendant  to  make  one  Johnson  a  party.  Tha 
plaintiff  perfected  his  appeal  first. 

Noui-se  &  Kauffman,  for  appellant. 

N.  M.  Hubbard  and  W.  S.  Clark,  for  appellee. 

Abamb,  J. — 1.  It  seems  proper  to  consider  the  question  first 
which  is  presented  by  the  defendant's  appeal.  The  action  i* 
brought  by  the  plaintiff,  Vimont,  as  assignee  of  one  C.  O.  Johnson^ 
to  recover  for  a  personal  injury  alleged  to  have  been  sustained  by 
the  assignor  by  reason  of  the  wrongful  and  negligent  acts  of  the 
defendant.  The  defendant  moved  that  Johnson  be  made  a  party, 
but  the  court  overruled  the  motion ;  and  this  constitutes  the  de- 
fendant's ground  of  complaint.  "When  a  determination  of  the 
controversy  between  the  parties  before  the  court  cannot  be  made 
without  the  presence  of  other  parties,  the  court  must  order  them 
to  be  brought  in.*'  Code,  §  2551.  The  defendant  contends  that 
this  is  precisely  such  case.  While  it  does  not  deny  that  the  plain- 
tiff may  hold  a  nominal  assignment  of  Johnson's  claim  for  dama- 
ges, yet  it  insists  that  it  may  not  be  a  valid  assignment,  and,  in 
fact,  is  not  a  valid  assignment,  and  that  such  being  the  fact  a  de- 
termination of  the  action,  either  for  or  against  the  plaintiff,  would 
not  conclude  Johnson,  and  his  presence,  therefore,  as  a  party  is 
necessary  for  the  defendant's  protection. 

We  do  not  care  to  go  into  an  extended  consideration  of  the  doc- 
trine upon  which  the  defendant  relies.  The  assignment'  from 
Johnson  to  the  plaintiff  is  set  out  in  the  plaintiff's  petition,  and 
purports  to  convey  all  of  Johnson's  interest,  and  we  do  not  under- 
stand that  the  fact  of  the  execution  of  the  instrument  is  contro- 
verted. It  may,  it  is  true,  be  invalid  for  reasons  which  do  not  ap- 
pear on  its  face.  But  the  case  has  this  peculiar  feature.  Johnson 
did  in  fact  appear  in  the  action,  and  file  what  he  called  a  response 
to  the  defendant's  motion,  setting  up  his  sale  and  assignment  of  the 
daim  to  the  plaintiff,  and  denying  ail  ownership  therein,  or  control 
over  the  prosecution  of  it.  After  Johnson  had  thus  appeared  and 
put  himself  upon  the  record,  there  was,  we  think,  no  reasonable 
ground  for  sustaining  the  defendant's  motion,  unless  it  might  be 
lor  reasons  connected  wholly  with  the  question  as  to  the  aef end- 
ISA.  &  E.  R  Ga8.~12 
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ant's  right  of  removal  to  the  federal  court,  and  that  we  shall  have 
occasion  to  consider  hereafter. 

2.  Whether  such  right  of  removal  existed  is  a  question  pre- 
sented by  the  plaintiff's  appeal.  The  petition  for  a  removal  shows 
tliat  the  defendant  is  a  citizen  of  the  state  of  Illinois,  and  while  it 
concedes  that  the  plaintiff  is  a  citizen  of  the  same  state,  yet  it  avers 
that  he  is  not  the  real  pai'ty  in  interest,  but  that  Johnson  is,  and 
that  Johnson  is  a  citizen  of  the  state  of  Iowa,  and  that  bj  reason 
of  this  fact,  in  connection  with  the  fact  that  the  amount  in  contro- 
versy is  over  $500,  the  federal  court  has  jurisdiction,  and  the  de- 
fendant a  right  of  removal. 

For  the  purposes  of  the  opinion  it  mi^ht  be  conceded  that  the 
circuit  courts  of  the  United  States  may,  m  some  cases,  have  juris- 
diction on  the  ground  of  citizenship,  even  where  all  the  parties 
are  citizens  of  the  same  state.  Possibly  this  would  be  so  where  the 
petition  showed  that  the  plaintiff  was  a  merely  nominal  and  passive 
party,  having  no  interest  in,  nor  right  to  control,  the  litigation, 
though  by  reason  of  some  provision  of  statute  a  legal  party,  and 
whei*e,  also,  the  petition  showed  who  the  person  benencially 
interested  in,  and  having  the  right  to  control,  the  litigation 
was,  and  where  the  petition  for  removal  showed  the  citizenship  of 
such  person  to  be  such  as  would  ^ve  the  federal  court  jurisdiction 
if  the  person  were  the  plaintiff  of  record.  In  such  case  it  may  be 
that  a  court  would  be  justified  in  deeming;  the  person  beneficially 
interested,  and  having  the  right  to  control  the  litigation  as  the  real 
plaintiff,  so  far  as  the  question  of  federal  jurisdic^on  is  concerned. 
As  supporting  such  doctrine,  see  Browne  v.  Strode,  5  Cranch,  303, 
and  McNutt  v.  Bland,  2  How.  10.  But  these  cases  differ  from  the 
case  at  bar.  The  plaintiffs  in  those  cases  were  mere  conduits,  desig- 
nated by  the  law  as  such,  and  through  whom  the  parties  aggrieved 
were  to  seek  their  remedy.  They  were  wholly  passive.  They  had 
no  right  to  commence  the  actions,  nor  the  right  to  dismiss  them 
when  commenced  by  the  parties  in  interest. 

In  the  case  at  bar,  if  the  assignment  is  valid  in  such  sense  as  to 

five  the  plaintiff  a  right  of  action  anywhere,  it  appears  to  us  that 
e  is  at  least  a  trustee.  Now,  we  understand  that  the  authorities 
are  agreed  that  where  an  action  is  brought  by  a  trustee,  who  is 
such  m  good  faith,  and  has  power  to  control  the  claim,  the  citizen- 
ship of  the  persons  beneficially  interested,  but  not  parties  to  the 
record,  is  not  considered  on  a  question  of  removal.  If  the  trustee 
is  a  citizen  of  the  same  state  of  which  the  defendant  is,  federal 
Ittrisdiction  is  excluded*  Coal  Co.  v.  Blatchford,  11  Wall.  176 ; 
Knapp  V.  Railroad  Co.,  20  Wall.  123. 

Probably  the  defendant  would  not  dispute  this  proposition.  The 
objections  raised  by  it  go  to  the  validity  of  the  assignment.  It 
disputes  the  plaintiff's  trusteeship.  It  avers  that  the  assi^ment  is 
colorable  and  fraudulent,  and  invalid  for  other  reasons.     But  sup- 
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pose  that  the  facts  are  as  the  defendant  contends,  do  they  consti- 
tute a  ground  for  removal?  Could  the  court  below,  after  having 
found  such  facts,  properly  make  an  order  of  removal  ?  We  think 
not.  If  such  were  the  facts,  the  plaintifi  had  no  cause  of  action. 
He  was  not  the  real  partv  in  interest,  and  should  go  out  of  court. 
The  defendant  was  entitled  to  something  better  than  an  order  of 
removal.  We  do  not  see  how  the  plaintiff  could  have  interest  and 
power  enough  to  enable  him  to  prosecute  the  action  in  any  court 
without  its  resulting  in  the  exclusion  of  federal  jurisdiction. 

This  is  not  a  case  where  the  plaintiff  could  be  regarded  as  a  mere 
conduit,  as  in  Browne  v.  Strode  and  McNutt  v.  Bland,  above  cited. 
11  he  were  reduced  to  something  less  than  a  trustee  he  would  sus- 
tain no  legal  relation  to  the  claim  whatever.  If  the  assignment, 
for  instance,  had  provided  that  the  object  of  it  was  merely  to  give 
the  assignor  the  right  to  use  the  plaintiff's  name,  while  be  was  to 
remain  passive,  with  neither  interest  nor  power,  he  should  not  be 
allowed  to  maintain  the  action  anywhere.  The  controversy  would 
be  decided  upon  such  facts  appearing,  and  there  would  be  nothing 
to  remove.  jS'ow,  under  the  lacts,  as  the  defendant  avers  them  to 
be,  it  appears  to  us  that  the  case  is  substantially  the  same. 

We  tnink  that  on  the  defendant's  appeal  the  judgment  must  be 
aflirmed,  and  on  the  plaintiff's  appeal  reversed. 

Legislation-Judiciary  Act. — The  judiciary  act  whereby  jurisdiction  is  con< 
ferred  upon  the  Unitea  States  courts  in  cases  where  the  parties  to  a  suit  are 
citizens  of  different  States  contains  a  clause  providing  that  said  courts  shall 
not  '*  have  cognizance  of  any  suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
thereon,  if  no  assignment  had  been  maae,  except  in  cases  of  promissory  notes 
negotiable  by  the  law  merchant  and  bills  of  exchange.** 

We  propose,  in  connection  with  the  principal  case,  to  present  to  our  read- 
ers a  collection  of  the  authorities  relative  to  the  construction  of  the  above 
clause,  except  that  part  thereof  which  refers  to  suits  on  promissory  notes  or 
bills  of  exchange.  We  shall  not  touch  upon  this  latter  subject,  as  we  con- 
ceive it  to  be  too  far  removed  from  the  domain  of  railroad  law. 

Suits  wliere  Property  lias  been  Assigned. — The  courts  of  the  United 
States  have  jarisdiction  in  a  case  where  the  parties  are  citizens  of  different 
States,  even  though  property  has  been  conveyed  or  transferred  to  one  of  them 
expressly  to  enable  mm  to  bring  the  suit.  Newby  v.  Oregon  Central  R.  R. 
Co.,  1  Sawy.  63 ;  Osborne  «.  Brooklyn  City  R.  R.  Co.,  5  Blatchf .  366 ; 
Foote  t,  Hancock,  15  Blatchf.  848 ;  Briggs  «.  French,  2  Sumn.  251 ;  Hoyt 
V,  Wright,  4  Fed.  Rep.  168;  McDonald  v,  Smalley,  1  Peters,  620;  Smith  «. 
Kamochan,  7  How.  198. 

But  the  transfer  in  such  case  must  be  absolute  in  its  character,  and  not 
merely  colorable  and  collusive.  Delaveague  v.  Williams,  5  Sawy.  574; 
Coffin  «.  Haggin,  11  Fed.  Rep.  219;  Marion  v.  Ellis,  9  Fed.  Rep.  867;  8.  C, 
10  Fed.  Rep.  310;  Maxwell  u.  Levy,  2  Dall.  881;  Jones  v.  League,  18  How. 
76;  Barney  «•  Baltimore,  6  Wall.  280;  Williams  v.  Nottawa,  18  Fed. 
Bep.  302. 

Clause  Relates  to  Actions  Sounding  in  Contract. — ^The  prohibition  against 
suits  by  assignees  extends  only  to  cases  where  the  subject  matter  of  the  ac- 
tion is  founded  on  contract.    Bushnell  «.  Kennedy,  9  Wall.  887;  Wilkinson 
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«.  Wilkinson,  %  Curt.  682;  Sere  «.  Pitot,  6  Cranch,  832;  Sheldon  v.  Sill,  8 
How.  441. 

It  has  no  application  where,  as  in  the  principal  case,  the  subject  matter  of 
the  action  is  a  tort.  Biumey  «.  Globe  Bank,  5  Blatch.  107;  Desher  v. 
Bodffe,  16  How.  622;  Van  Bokkelin  v.  Cook,  5  Sawy.  357. 

Who  are  Assigneest — An  executor  or  administrator  is  not  an  assignee  of  a 
chose  in  action  within  the  meaning  of  the  clause  in  question.  Childress  v. 
Emory,  8  Wheat.  642;  Mayer  «.  Fouekrod,  4  Wash.  C.  Ct  849;  Chappede- 
laine  «.  Derhenauz,  4  Cranch,  806.  But  official  assignees  and  receivers  are 
within  the  act.  Bradford  «.  Jenks,  2  McL.  180 ;  Sere  v.  Pitot,  6  Cranch,  332. 

A  purchaser  at  the  execution  sale  of  the  interest  of  a  partner  in  a  firm  is 
not  such  an  '*  assignee  '*  as  to  preclude  the  filing  of  a  bill  by  him  in  the  U.  S. 
courts  against  the  other  partners  for  an  account.  McNichol  «.  Phelps,  14 
Fed.  Rep.  8. 

Right  of  Removal  when  Vested  in  Assignee  of  Chose  in  Action. — ^In  suits 
whereto  an  assignee  of  a  chose  in  action  is  a  party,  the  right  of  removal  from 
a  State  court  into  the  U.  S.  courts  exists  wherever  the  citizenship  of  the  par- 
ties would  otherwise  warrant  it.  Barclay  «.  Commissioners,  1  Woods,  254; 
Barnes^.  Globe  BanlL,  5  Blatchf.  107;  Thompson  i>.  Railroad  Cos.,  6  Wall. 
134;  Bushnell  v,  Kennedy,  9  Wall  387;  Lexington  v.  Butler,  14  Wall.  282.- 

But  see  contra,  Anderson  v.  Manuf .  Bank,  14  Abb.  Pr.  486 ;  Ayres  «.  West- 
em  R  R.  Corp.,  82  How.  Pr.  354;  Colcord  «.  Wall,  2  Miles,  849;  New  Or- 
leans 0.  &  B.  Co.  «.  Recorder,  27  La.  Ann.  29. 

A  defendant  in  a  suit  cannot  obtain  the  right  of  removal  by  purchasing 
the  interest  of  his  co-defendants.    Temple  v.  Smith,  4  Fed.  Rep.  592. 

But  a  defendant  may  remove  a  suit  brought  against  him  by  a  citizen  of 
another  State,  who  is  assignee  of  a  chose  in  action,  though  the  assignor  be  a 
citizen  of  the  same  State  as  the  defendant.  Leutz  v.  Butterfield,  7  Daly,  24; 
Waterbury  v.  City  of  Lavido,  8  Woods,  871. 

Assignment  with  Intent  to  Give  Right  of  Removal  is  Effective  if  not  Col- 
lusive Merely. — ^The  mere  fact  that  a  chose  in  action  has  been  assigned  with 
*  the  express  intent  to  vest  the  right  of  removal  does  not  take  away  such 
right,  if  the  assignment  be  actual  and  bona  fide.  Hoyt  «.  Wright,  4  Fed. 
Rep.  168 ;  S.  C,  2  McCrary,  222 ;  Foote  v.  Town  of  Hancock,  15  Blatchf. 
348;  Marion  v.  Ellis,  10  Fed.  Rep.  410;  Lanning  v.  Lockett,  11  Fed. 
Rep.  814. 

Where,  however,  the  assignment  is  colorable  and  collusite  merely,  the 
right  of  removal  does  not  exist.  Coffin  v.  Haggin,  11  Fed.  Rep.  219; 
Green  wait  d.  Tucker,  10  Fed.  Hep.  884;  Marion  v,  Ellis,  9  Fed.  Rep.  867; 
Fountain  «.  Town  of  Angelica,  12  Fed.  Rep.  8.  But  see  Hawes  v.  Contra 
Costa  R.  Co.,  11  Fed.  Rep.  93  note. 

Removal  of  Causes — Nominal  Parties  not  Considered. — ^Where  the  ques- 
tion of  original  jurisdiction  or  of  the  right  of  removal  arises,  the  real  parties 
beneficially  interested,  and  not  the  mere  nominal  parties  to  the  record,  are 
considered  as  fixing  by  their  citizenship  the  rights  in  question.  Allen  v. 
Robinson,  1  Dill.  119;  Cohens  V.Virginia,  6  Wheat.  264;  State  «.  Lewis,  12 
Fed.  Rep.  1;  Greene  v,  Elinger,  10  Fed.  Rep.  689;  State  «.  Texas  Pac.  B. 
R.  Co.,  8  Woods,  808 ;  Barney  «.  Latham,  103  U.  S.  205. 
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V. 

Johnson. 

(AdoanM  GaaSy  Indiana,    May  80, 1888.) 

A  smnmoDS  having  issued  wherein  the  defendant  was  termed  the  *^C.  & 
L  Air  Line  Railroad  Co./'  and  no  appearance  being  entered,  judffment  was 
taken  by  default.  During  the  same  term  on  motion  of  the  plaintiff  the  judg- 
ment and  default  were  set  aside  and  the  plaintiff  permitted  to  amend  by  in- 
serting the  word  ''  Railway  "  for  *'  Railroad,"  in  defendant's  corporate  name. 
Judgment  was  then  again  entered  by  default.  It  appeared  that  the  officer 
of  the  company  defendant  had  full  notice  of  the  action  and  full  opportunity 
to  defend.  JEbld^  that  the  action  of  the  court  was  not  erroneous  and  would 
not  be  reyersed. 

Elliott,  J. — ^The  sammons  issued  in  this  case  named  the  appel- 
lant, who  was  the  defendant  below,  the  Chicago,  Indianapolis 
Air  Line  K.  K.  Co. ;  on  appellee's  motion  default  was  entered  and 
judmient  taken  on  the  7tn  day  of  June,  1881.  On  the  14th  day 
of  tnajt  month,  and  at  the  same  tei*m,  the  judgment  and  default 
were  set  aside,  and  the  appellee  permitted  to  amend  the  summons 
and  return,  by  inserting  as  the  name  of  the  defendant  the  Chicago 
&  Indianapolis  Air  Line  Ey.  Co.,  and  the  defendant  was  again  de- 
faulted and  judgment  entiBred  in  appellee's  favor. 

We  think  there  is  no  error  warranting  a  reversal.  The  power 
of  a  court  to  set  aside  a  default  during  the  term  is  undoubted. 
Burnside  v.  Ennis,  43  Ind.  411 ;  Binkley  v.  McClelland,  78  Ind. 
603. 

The  error  in  using  the  word  road  instead  of  way,  in  the  writ  was 
one  which  may  be  cured  by  amendment,  and  no  error  was  commit- 
ted in  permitting  the  amendment  of  the  writ  and  service.  The 
proper  representatives  of  the  appellant  are  affirmatively  shown  to 
nave  had  due  notice  of  the  action,  and  there  was,  therefore,  full  op- 
portunity to  make  defence.  It  would,  as  it  seems  to  us,  be  unjust 
to  permit  the  appellant  to  allow  the  action  to  go  undefended  and 
then  secure  a  reversal,  without  taking  any  steps  in  the  trial  court, 
because  of  the  error  in  giving  its  name  in  the  complainant  and  sum- 
mons. 

Judgment  affirmed. 

HAUHOin),  J.,  did  not  take  part  in  the  decision  of  this  cause. 
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Oouimr  OF  Santa  Clara  v.  Southern  Paoifio  R  R  Oo. 
CouNTT  OF  Sacramento  v.  Central  Pacific  R  R.  Co. 

{AdomM  (km,  U,  8.  OireuU  Court,  DiU.  of  Cal^ortUa.    Sept.  17,  1888.) 

The  property  and  franchises  of  the  Southern  Pacific  R.  R  Co.  and  of  the 
Central  Pacific  R.  R.  Co.,  corporations  created  nnder  the  laws  of  California, 
though  the  companies  are  employed  by  the  General  Govemment  for  postal 
and  military  purposes,  and  were  aided  by  land  grants  and  loans  in  the  con- 
struction of  their  roads,  are  not  exempt  from  State  taxation  in  the  absence  of 
Congressional  legislation  declaring  snch  exemption.  It  is  competent  for 
Congress  to  exempt  any  agencies  it  may  employ  for  services  to  tne  General 
Government  from  such  taxation  as  will,  in  its  judgment,  impede  or  prevent 
their  performance. 

The  Fourteenth  Amendment  of  the  Constitution,  in  declaring  that  no  State 
shall  deny  to  any  person  within  its  jurisdiction  the  ^^  equal  protection  of  the 
laws,**  imposes  a  limitation  upon  the  exercise  of  all  the  powers  of  the  State 
which  can  touch  the  individual  or  his  property,  including  that  of  taxation. 

The  ^' equal  protection  of  the  laws"  to  any  one  implies  not  only  that  the 
means  for  the  security  of  his  private  rights  shall  be  accessible  to  him  on  the 
same  terms  with  others,  but  also  that  he  shall  be  exempt  from  any  greater 
burdens  or  charges  than  such  as  are  equally  imposed  upon  all  others  under 
like  circumstances.  This  equal  protection  forbids  unequal  exactions  of  any 
kind,  and  among  them  that  of  unequal  taxation. 

Uniformity  in  taxation  requires  uniformity  in  the  mode  of  assessment,  as 
well  as  in  the  rate  of  percentage  charged. 

The  thirteenth  article  of  the  Constitution  of  California  declares  thaf  a 
mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt  is 
secured  shall,  for  the  purposes  of  assessment  and  taxation,  be  deemed  and 
treated  as  an  interest  in  the  property  affected  thereby,"  and  that  *' except  as 
to  railroad  and  other  quasi  public  corporations,"  the  value  of  the  property 
affected,  less  the  value  of  tne  security,  shall  be  assessed  and  taxed  to  its 
owner,  and  that  the  value  of  the  security  shall  be  assessed  and  taxed  to  its 
holder,  and  that  the  taxes  so  levied  shall  be  a  Uen  upon  the  property  and 
security,  and  may  be  paid  by  either  party  to  the  security ;  that  if  paid  by  the 
owner  of  the  security,  the  tax  levied  upon  the  propertv  affected  thereby  shall 
become  a  part  of  the  debt  secured ;  ana  if  the  owner  of  the  property  shall  pay 
the  tax  levied  on  the  security,  it  shall  constitute  a  payment  thereon,  and  to 
the  extent  of  such  payment  a  full  discharge  thereof.  In  the  assessment  of 
property  of  the  defendants — ^railroad  companies — ^the  mortgages  thereon  were 
not  deducted,  but  the  whole  value  of  the  property,  notwithstanding  the  mort- 
gages thereon,  was  assessed  and  the  property  taxed  according  to  such  assess- 
ment, to  those  companies;  Held  (1),  treating  the  mortgages  as  transferring  a 
taxable  interest  in  the  property,  that  in  assessing  against  the  company  the 
interests  with  which  they  had  at  the  time  parted  by  their  mortgages,  and 
taxing  them  upon  that  assessment,  was  a  proceeding  to  take  the  property  of 
the  companies  without  due  process  of  law ;  and  (2),  treating  the  mortgages 
as  a  lien  or  incumbrance  upon  the  property,  that  by  not  deducting  their 
amount  in  the  assessment  of  the  value  of  the  property  of  the  railrosd  com* 
panics  for  taxation,  as  is  done  in  the  valuation  of  property  of  natural  persons, 
when  subject  to  a  mortgage,  there  was  a  discrimination  against  the  com- 
panies, which  resulted  in  imposing  a  greater  burden  upon  their  4)rqperty  than 
IS  imposed  upon  the  property  of  natural  persons. 
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Persons  do  not  lose  their  riffht  to  equal  protection  guaranteed  by  the  Four- 
teenth Amendment  to  the  Federal  Constitution  when  they  fonn  themselYes 
isto  a  corporation  under  the  laws  of  California. 

The  State  possesses  no  power  to  withdraw  corporations  from  the  guarantees 
of  the  Federal  Constitution.  Whatever  property  a  corporation  lawfully  ac- 
quires is  held  under  the  same  guarantees  whicn  protect  the  property  of  natural 
persons  from  spoliation. 

Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  under  which 
private  corporations  are  formed,  the  State  cannot  exercise  any  control  over 
the  property  of  a  corporation,  except  such  as  may  be  exercised  through  con- 
trol over  its  franchise,  and  over  like  property  of  natural  persons  engaged  in 
similar  business. 

The  proceeding  for  the  assessment  of  property — ^that  is,  the  ascertainment 
of  its  value  upon  evidence  taken — is  judicial  in  its  character;  and  to  its 
validity  the  law  authorizing  it  must  provide  some  kind  of  notice,  and  an  op- 
portunity to  be  heard  respecting  it,  before  the  proceeding  becomes  final ;  or 
It  will  want  the  essential  ingredient  of  due  process  of  law.  The  notice 
may  be  given  by  personal  citation  or  by  statute.  It  is  usually  given  by  a 
statute  prescribing  a  time  and  place  where  parties  may  be  heard  before  boards 
appointed  for  the  correction  of  errors  in  assessment. 

The  Constitution  of  California,  section  15,  article  IV.  provides  that  '^on 
the  final  passage  of  all  bills  they  shall  be  read  at  length,  and  the  vote  shall 
be  by  yeas  and  nays  upon  each  bill  separately,  and  shall  be  entered  on  the 
journal,  and  no  bill  shall  become  a  law  without  the  concurrence  of  a  majority 
of  the  members  elected  to  each  house."  Under  this  provision,  the  Court,  to 
inform  itself,  will  look  to  the  journals  of  the  Legislature,  and  if  it  appears 
therefrom  that  the  bill  did  not  pass  by  the  constitutional  majority,  then  it 
will  not  be  regarded  as  a  law. 

The  journals  of  the  Legislature  show  that  the  Act  of  March  14, 1881,  men- 
tioned in  the  opinion,  never  became  a  law. 

Where  the  original  written  journals  on  file  in  the  oflice  of  the  Secretary  of 
State  differ  in  any  material  particular  from  the  printed  journals,  the  original 
written  journals  are  the  authentic  official  records,  and  must  control. 

Counsel  for  plaintifEs : — E.  C.  Marshall,  AttV-Gen.  of  California, 
D.  M.  Delmas,  D.  S.  Terry,  A.  L.  Khodes,  W .  T.  Bagg-ett,  J.  H. 
Campbell,  Dist.-Att'y  of  Santa  Clara  Co.,  J.  T.  Carey,  Dist.-Att'y 
of  Sacramento  Co.,  and  J.  M.  Lesser,  Pist-Atfy  of  Santa  Cruz  Co. 

Counsel  for  defepdants : — S.  W.  Sanderson,  J.  N.  Pomei-oy,  T. 
I.  Bergin,  H.  S.  Brown,  S.  C.  Denson,  and  P.  D.  Wiggington. 

Field,  C.  J. — These  are  actions  for  the  recovery  of  unpaid  State 
and  County  Taxes  levied  upon  certain  property  of  the  several  de- 
fendants, either  for  the  fiscal  year  of  1881,  or  of  1882,  and  alleged 
to  be  due  to  the  plaintiffs,  with  an  additional  five  per  cent,  as  a 
penalty  for  their  non-payment,  and  interest.  The  defendants  are 
corporations  formed  under  the  laws  of  California,  and  the  taxes 
claimed  were  levied  on  the  franchise,  roadway,  roadbed,  rails  and 
rolling-fitock  of  each  ^of  them  as  an  unit,  without  separation  or 
distinction  in  the  valuation  of  the  different  parts  composing  the 
whole.  To  two  of  the  corporations,  the  Southern  Pacific  K.  E. 
Co.  and  the   Central  Pacific  R.  E..  Co.,  privileges  and  powers, 
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other  than  those  acquired  under  the  laws  of  the  State,  were  con- 
ferred  by  grant  of  the  General  Government ;  and  for.  them  obli- 
gations and  burdens  were  assumed  not  contemplated  nor  possible 
under  their  original  organization. 

It  is  contended  that  Congress  has  selected  these  corporations  as 
the  special  agents  and  instruments  of  the  nation  for  public  pur- 
poses, and  to  that  end  has  clothed  them  with  faculties,  powers  and 
privileges  to  enable  them  to  construct  and  maintain  their  roads  as 
postal  and  military  roads  of  the  Government ;  that  the  State  by  an 
act  of  its  legislature  has  assented  to  the  acceptance  of  these  facul- 
ties, powers  and  privileges,  and  that  the  companies  in  consideration 
thereof  have  assumed  obligations  to  the  General  Government  witli 
the  discharge  of  which  the  State  cannot  intei'fere ;  that  the  power 
to  tax  their  franchises  involves  the  power  to  destroy  the  companies 
and  thus  deprive  the  General  Gx)vernraent  of  the  benefit  of  the 
roads,  for  tne  construction  and  maintenance  of  which  its  grants 
were  made ;  that  the  existence  and  exercise  of  the  power  on  the 
part  of  the  State  are  therefore  incompatible  with  the  duties  de- 
volved upon  and  assumed  by  the  companies  to  the  United  States. 
Hence  it  is  claimed  by  counsel  that  the  tax  levied  upon  the  fran- 
chises of  the  defendants  is  illegal  and  void ;  and  tUey  refer  to 
numerous  decisions  of  the  Supreme  Court  which  hold,  m  general 
language,  that  an  agency  of  tlie  United  States,  an  instrumentality 
by  which  the  Federal  Government  discharges  its  obligations  to  the 
people  of  the  country,  cannot  be  taxed  by  any  State  or  subordinate 
authority.  Certainly  no  State  can  impede  or  embarrass  the  Federal 
Government  in  its  operations,  as  might  be  done  if  it  could  impose  a 
tax  upon  the  necessary  means  adopted  for  their  execution  ;  nor  can 
the  Federal  Government  impede  or  embarrass  the  operations  of  the 
State  governments,  as  it  might  do,  if  it  could  impose  a  tax  upon 
the  necessary  means  adopted  by  them  in  the  exercise  of  their 
powers. 

The  two  governments  have  supreme  authority  within  their  re- 
spective spheres,  and  within  them  neither  can  interfere  with  the 
other.  On  this  principle  it  was  held  by  the  Supreme  Court  that 
the  State  could  not  levy  a  tax  upon  the  salary  or  emoluments  of  an 
officer  of  the  United  States;  nor  could  the  United  States  impose  a 
tax  upon  the  salary  of  a  State  Judge.  Dobbins  v.  Commissioners 
of  Erie  County,  16  Peters,  435  ;  Collector  v.  Day,  11  Wall.  113. 
Both  officers  were  necessary  agents,  instrumentalities  for  exercising 
the  powers  of  their  respective  governments,  and  to  tax  the  salary 
of  either  was  to  impair  the  means  by  which  he  could  exist  and 
maintain  his  office.  In  both  cases,  as  observed  by  Mr.  Justice 
Nelson,  the  exemption  from  taxation  was  ^^  upheld  by  the  great 
law  of  self-preservation,  as  any  government  whose  means  emplo3'ed 
in  conducting  its  operations  is  subject  to  the  control  of  another, 
can  exist  only  at  the  mercy  of  that  government." 
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The  correctness  of  this  general  principle  is  not  controverted,  and 
cannot  be  in  the  face  of  tne  nnmerons  decisions  of  the  Supreme 
Court,  when  applied  to  the  means  or  instrumentalities  created  by 
the  Federal  Government,  or  existing  under  its  laws,  for  the  exer- 
cise of  its  powers,  such  as  officers  of  its  Courts  in  the  administra- 
tion of  justice,  or  iiscal  agents  in  the  collection,  custody,  or 
distribution  of  its  funds.  But  we  are  unable  to  accede  to  the  posi- 
tion that  every  agent  or  instrument  which  the  United  States  may 
see  fit  to  employ  is,  thereby  exempted  from  the  common  burdens 
of  the  State  in  which  it  mav  be  found  or  used,  in  the  absence  of 
specific  Congressional  legislation  declaring  such  exemption.  The 
coach  employed  to  carry  the  mail  or  the  ferry>boat  to  convey  it 
aeross  a  navigable  stream,  would  hardly,  bv  reason  of  this  employ- 
ment alone  as  an  instrumentalitv  of  the  General  Government,  be 
considered  as  withdrawn  from  the  taxing  power  of  the  State.  As 
well  observed  by  Chief -Justice  Chase,  with  reference  to  the  ex- 
emption from  State  taxation  claimed  by  the  Kansas  Division  of  the 
Pacific  R.  R.  Co.  for  its  property,  no  umits  can  be  perceived  to  the 
principle  of  exemption  whicn  the  companies  thus  seek  to  establish. 
**  Every  corporation,"  he  added,  "  engaged  in  the  transportation  of 
mails,  or  of  Government  property  of  any  description,  by  land  or 
water,  or  in  supplying  materials  for  the  use  of  the  Government,  or 
in  performing  any  service  of  whatever  kind,  might  claim  the  bene- 
fit of  the  exemption.  The  amount  of  property  now  held  by  such 
corporations,  and  having  relations  more  or  less  direct  to  the 
National  Government  and  its  service,  is  veiy  great.  And  this 
amount  is  continually  increasing  ;  so  that  it  may  admit  of  question 
whether  the  whole  income  of  the  property  which  will  remam  liable 
to  State  taxation,  if  the  principle  contended  for  is  admitted  and  ap- 
plied in  its  fullest  extent,  may  not  ultimately  be  found  inadequate 
to  the  support  of  the  State  governments."  Thomson  v.  Pacific  R. 
K,  9  Wall.  579,  591. 

It  is  true,  that  in  the  case  from  which  this  citation  is  made,  ex- 
emption from  taxation  was  claimed  only  for  the  property,  the  road 
and  rolling-stock  of  the  Company.  Here  the  exemption  claimed 
is  of  the  franchises  of  the  corporations,  their  right  to  exist  and 
maintain  their  roads.  But  it  is  not  perceived  that  this  difference 
between  the  cases  can  affect  the  rule  which  was  there  Jaid  down, 
that  unless  Congress  interposes  and  creates  the  exemption,  the  tax- 
ing power  of  the  State  is  not  restrained  ;  for  if  the  roads  and  roll- 
ing-stock can  be  taxed,  and,  if  the  taxes  are  not  paid,  can  be  sold, 
the  ability  of  the  companies  to  discharge  their  obligations  as  agents 
of  the  Government,  would  be  as  effectually  destroyed,  as  by  the 
taxation  and  sale  of  their  franchises.  The  possession  of  the  roads 
uid  rolling-stock  is  as  essential  as  the  possesssion  of  the  franchises. 

The  objection  presented  by  counsel  is  not  free  from  difficulty. 
At  one  time  I  thought  that  it  was  tenable,  and  so  expressed  myself 
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by  joining  in  the  dissent  in  Kailroad  Company  v.  Peniston,  re- 
ported in  18  Wallace ;  but  on  further  consideration,  I  have  come  to 
the  conclusion  that  the  rule  laid  down  in  Thomson's  Case  is  the 
true  and  sound  rule.  The  State,  it  is  conceded,  cannot  use  its 
taxing  power  so  as  to  defeat  or  burden  the  operations  of  the 
General  Government ;  and  when  that  Government  has  itself 
created  the  instrumentality  used,  its  exemption  from  State  taxation 
necessarily  follows.  But  we  are  of  opinion,  yielding  te  the  deci- 
sion cited,  that  when  the  instrumentelity  is  the  creation  of  the 
State — a  corporation  formed  under  its  laws, — and  is  employed  or 
adopted  by  the  General  Government  for  its  convenience,  altnough 
to  enlarge  its  use  and  render  it  more  available  additional  privileges 
and  benefits  are  conferred  by  that  Government  upon  the  corpora- 
tion, it  remains  subject  to  the  taxing  power  of  the  State,  unless  Con- 
fress  declares  it  to  be  exempt  from  such  power.  Congress  can  un* 
oubtedly  exempt  any  agencies  it  may  employ  for  services  to  the 
General  Government  from  such  taxation  as  will  in  its  judgment 
impede  or  prevent  their  perfonnance.  Occasions  may  arise  here- 
after, especially  in  time  of  war,  where  the  necessities  of  the  Federal 
Government  will  require  such  exemption  of  the  roads  of  the  com- 
panies and  of  their  franchises  and  appurtenances  te  be  declared  and 
enforced,  the  exemption  te  continue  until  the  necessities  calling  for 
it  shall  cease.  But  as  vet  Confi^ress  has  not  declared  any  such  ex- 
emption  either  of  thefr  prope^y  or  of  their  frunchiJ;  and  we 
therefore  think  that  none  exists. 

Of  the  other  defences  interposed  to  the  claim  of  the  plaintijBPs, 
some  are  founded  upon  an  alleged  neglect  of  the  assessing  officers  to 
comply  with  the  requirements  of  the  laws  of  the  State,  and  some  upon 
the  alleged  conflict  of  provisions  of  the  State  Constitution,  under 
which  they  acted,  with  requirements  of  the  Federal  Constitution. 
Of  the  former  are  objections  to  what  is  termed  the  lumping  char- 
acter of  the  assessment,  that  is,  the  blending  of  the  different  items 
composing  the  whole  into  one  valuation,  namely,  the  value  of  the 
franchise,  roadway,  roadbed,  rails  and  rolling-stock,  without  any 
designation  of  the  value  of  each  distinct  part ;  and  te  the  including 
in  the  roadway  of  property  not  properly  appertaining  te  it,  such  as 
fences  on  its  sides  belonging  to  adjoining  proprietors ;  and,  so  far 
as  the  roadway  of  the  Central  Pacific  Company  is  concerned,  to 
the  including  in  the  estimate  of  its  length  the  four  miles  of  the  bay 
between  the  road  in  the  county  of  San  Francisco  and  the  wharf  in 
Alameda  County.  The  value  of  the  fences  is  included  in  the 
valuation  of  the  roadway  of  each  company.  The  distance  across 
the  bay  of  San  Francisco  is  added  to  the  length  of  the  road 
assessed  to  the  Central  Pacific  Company,  and  is  assessed  as  of  equal 
value  per  mile  with  the  rest  of  the  road.  It  is  also  contended  that 
the  land  composing  the  roadway,  and  the  rails  laid  thereon,  should 
have  been  separately  assessed ;  the  latter  as  improvements  under 
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the  Constitntion  of  the'  State,  which  requires  "land  and  improve- 
ments thereon"  to  be  separately  assessed.     An  objection  is  also 
taken  to  those  cases  in  which  the  people  of  the  State  are  plaintiffs, 
that  the  statute  under  which  they  were  brought  was  repealed  in 
1880,  and  that  after  that  period  actions  for  unpaid  taxes  could  be 
brought  only,  in  the  name  of  the  county.     We  do  not,  however, 
deem  it  important  to  pass  upon  tliese  and  other  objections  to  the 
assessment,  arising  from  an  alleged  disregard  of  the  laws  of  the 
State.    We  shall  confine  ourselves  to  the  defences  made  to  the 
assessment  and  tax  from  the  alleged  conflict  of  the   provisions, 
under  which  they  were  levied,   with   the  requirements  of  the 
Foorteenth  Amendment  to  the  Constitution  of  the  United  States, 
which  declares  that  no  State  shall  "deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,  nor  deny  to  any 

¥5rson  within  its  jurisdiction  the  equal  protection  of  the  laws." 
he  railroad  companies  contend  that  both  inhibitions  of  this 
amendment  were  violated  in  the  assessment  and  taxation  of  their 
property. 

The  Constitution  of  California  provides  for  taxes  on  property,  on 
incomes,  and  on  polls.  The  taxation  on  property,  with  which  alone 
we  are  concemea  in  this  case,  is  to  be  in  proportion  to  its  value. 
There  is  no  provision  for  levying  a  specific  tax  upon  any  article  or 
kind  of  property.  It  declares  that  all  property,  not  exempt  under 
the  laws  of  the  United  States,  shall,  with  some  exceptions,  be  taxed 
according  to  its  value,  to  be  ascertained  as  prescribed  by  law ;  and 
that  the  word  "  property"  shall  "  include  moneys,  credits,  bonds, 
stocks,  dues,  franchises,  and  all  other  matters  and  things,  real, 
personal,  and  mixed,  capable  of  private  ownership." 

It  also  declares  that  a  "  mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  is  secured,  shall,  for  the  purposes  of 
assessment  and  taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  zBected  thereby."  And  that,  "  except  as  to  railroads  and 
other  quasi  public  corporations,  in  case  of  debts  so  secured,  the 
value  of  the  property  affected  by  such  mortgage,  deed  of  tnist, 
contract,  or  obligation,  less  the  value  of  such  security,  shall  be 
assessed  and  taxed  to  the  owner  of  the  property,  and  the  value  of 
such  security  shall  be  assessed  and  taxea  to  the  owner  thereof."  It 
also  provides  that "  the  taxes  bo  levied  shall  be  a  lien  upon  the  prop- 
erty and  security,  and  may  be  paid  by  either  party  to  such  secu- 
rity ;  if  paid  by  the  owner  of  the  security,  the  tax  so  levied  upon 
the  property  affected  thereby  shall  become  a  part  of  the  debt  so 
secured ;  if  the  owner  of  the  property  shall  pay  the  tax  so  levied 
on  sDch  security,  it  shall  constitute  a  payment  thereon,  and  to  the 
extent  of  such  payment  a  full  discharge  thereof." 

By  the  Constitntion  not  only  is  the  ad  valorem  rule  established 
for  tne  taxation  of  property,  but  provision  is  also  made  for  its 
assessmenL     The  franchise,  roadway,  roadbed,  rails,  and  rolling- 
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stock  of  railroads  operated  in  more  than  one  coantjr  are  to  be  eb- 
sessed  bj  a  special  board,  termed  the  State  Board  of  Equalization. 
All  other  property  is  to  be  assessed  in  the  county  in  which  it  is 
situated.  The  Supervisors  of  each  county  are  constituted  a  Board 
of  Equalization  of  such  taxable  propeity,  and  must  act  upon  pre- 
scribed rules  of  notice  to  its  owners.  The  State  Board  is  author- 
ized to  act  not  only  as  assessor  of  the  franchise,  roadway,  roadbed, 
rails,  and  rolling-stock  of  the  railroads  mentioned,  but  as  a  Board 
of  Equalization  of  the  taxable  property  in  the  several  counties,  so 
that  e<juality  may  be  secured  between  the  tax-payers  of  different 
localities.  Its  action  in  this  latter  character  must  also  be  upon 
prescribed  rules  of  notice.  But  though  the  officers  by  whom  the 
assessment  of  these  properties  is  to  be  made  be  different,  the  prop- 
erties are  subject  to  the  same  rule  of  taxation ;  that  is,  they  are 
to  be  taxed  in  proportion  to  their  value.  In  fixing,  however,  the 
liabilities  of  parties  to  pay  the  tax  assessed  and  levied  upon  proper- 
ties subject  to  a  mortgage,  and  in  estimating  the  value  of  sucn  prop- 
erties as  the  foundation  for  the  tax,  a  discrimination  is  made  be- 
tween the  property  held  by  railroad  and  quasi  public  corporations, 
and  that  held  by  natural  persons  and  other  corporations.  A  mort- 
gage, as  seen  by  the  provisions  of  the  Constitution  quoted  above,  is 
deemed  and  treated,  for  the  purposes  of  assessment  and  taxation, 
as  an  interest  in  the  property  affected.  At  common  law  a  mort- 
gage of  property  is  a  conveyance  of  the  title,  subject  to  a  condition 
tliat  if  tne  debt  secured  be  paid  as  stipulated  the  conveyance  is  to 
become  inoperative.  Until  the  debt  secured  is  paid,  the  title  is  in 
the  mortgagee.  By  the  Constitution,  a  mortgage,  for  the  purposes 
of  assessment  and  taxation,  operates  in  like  manner  to  transfer  the 
mortgagor's  interest  to  the  extent  represented  by  the  amount 
secured.  If  such  amount  be  half  the  value  of  the  property,  the 
taxable  interest  of  the  mortgagee  is  an  undivided  half  interest  in 
the  property ;  if  the  amount  equal  or  exceed  the  whole  value  of 
the  property,  the  taxable  interest  of  the  mortgagee  embraces  the 
entire  property.  The  value  of  the  the  security  can  never  exceed 
the  value  of  the  property  mortgaged ;  it  may  be  less,  and  is  so  if 
the  amount  secured  be  less  than  such  value. 

Now,  under  the  Constitution,  when,  by  the  execution  of  a  mort- 
gage, a  taxable  interest  in  the  property  held  by  natural  persons  or 
by  corporations  other  than  railroad  or  quasi  public,  is  transferred 
by  the  owner  to  another  party,  or  the  wnole  taxable  interest  is  vest- 
ed in  him,  the  holder  alone  of  such  interest  is  taxed  for  it.  It  is 
assessed  against  him  as  the  owner  of  it,  and  against  him  alone  could 
it  be  justly  assessed.  But  when,  by  a  mortgage  on  the  property  of 
a  railroad  or  a  quasi  public  corporation,  a  taxable  interest  in  such 
property  is  transferred  by  the  corporation  to  another,  or  the  whole 
interest  is  vested  in  him,  the  holder  of  such  interest  is  exempted 
from  taxation  for  it,  and  the  corporation  is  assessed  and  taxed  for 
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it,  notwitlietanding  the  tra,nsfer.  No  acconut  is  taken  of  the  trans- 
fer of  the  taxable  interest  in  the  estimate  of  the  value  of  the  prop- 
erty.    It  iB  still  assessed  and  taxed  to  the  original  holder. 

The  discrimination  thus  made  will  more  clearly  appear  by  an 
illustration  of  the  practical  operation  of  the  provisions.     If,  for 
example,  A,  owning  property  worth  $20,000,  should  execute  a  mort- 
gage thereof  to  the  iTevada  Bank,  in  San  Francisco,  to  secure  $10,- 
000,  the  bank  would  hold  a  taxable  interest  in  that  property  to  the 
amount  of  an  undivided  half.     Its  liabilities  for  taxation  would  be 
precisely  as  though  an  absolute  conveyance  of  an  undivided  half 
interest  had  been  made  to  it.     And  the  Constitution,  as  seen  above, 
requires  that  each  owner  shall  pay  the  tax  on  his  separate  interest ; 
and  if  he  pay  the  tax  chargeable  on  the  interest  of  the  other,  be 
shall  be  allowed  for  it,  either  bv  an  addition  to  the  mortgage  debt, 
or  a  discharge  of  a  portion  of  tnat  debt  according  as  he  is  the  one 
or  the  other  party  to  the  security.     No  one  would  pretend  that  the 
mortgagor  should  pay  without  such  allowance  the  tax  chargeable 
to  the  bank,  nor  that  the  bank  should  pay  the  tax  chargeable  to  the 
martgagor,  except  upon  like  condition.     It  would  be  diflScult  to 
state  any  principle  wnich  would  justify  the  exaction  from  one  of 
a  tax  leviable  on  the  interest  of  the  other.    No  power  in  any  State 
has  ever  been  asserted  going  to  that  extent,  except  the  power  to 
confiscate.     The  exaction  would  not  be  the  taking  of  property  by 
due  process  of  law,  even  upon  the  theories  as  to  what  constitutes 
such  process  asserted  in  tliis  case ;  it  would  be  sheer  spoliation  by 
arbitrary  power. 

If,  however,  a  railroad  corporation  should  execute  its  mortgage 
to  the  Nevada  Bank  to  secure  a  loan  equal  to  half  or  the  whole  of 
the  value  of  its  property,  and  thus  transfer  to  the  bank  a  portion  or 
the  whole  of  its  taxable  interest  in  the  property,  that  which  is  thus 
condemned  as  sheer  spoliation  would  be  enforced,  if  eflEect  be  given 
to  the  Constitution  as  it  is  written.  The  taxable  interest  in  that 
case  lield  by  the  bank  would  not  be  assessed  nor  taxed  to  the  bank. 
If  the  mortgage  should  be  for  half  of  the  value  of  the  property, 
the  railroad  company  would  still  have  to  pay  the  tax  on  the  interest 
transferred,  and  would  not  be  allowed  any  credit  on  the  mortgage 
for  the  amount  paid.  If  the  mortgage  should  be  equal  to  or  ex- 
ceed the  whole  value  of  the  property,  the  railroad  company,  which 
would  not  in  such  a  case  hold  any  taxable  interest  in  tne  property 
— no  more  than  if  it  had  been  previously  transferred  by  an  absolute 
conveyance — would  still  be  required  to  pay  the  tax  upon  it,  and 
without  any  credit  for  the  payment.  On  what  principle,  or  by 
what  species  of  reasoning  a  tax  upon  property  can  be  upheld  and 
enforced  against  a  part^,  be  the  party  a  natural  or  an  artificial  per- 
son, when  the  taxable  interest  in  it  had,  at  the  time  of  the  levy  of 
the  tax,  been  transferred  to  another,  I  am  at  a  loss  to  understand. 
This  position  of  the  case  was  suggested  to  counsel  on  more  than 
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one  oGcasion  during  the  argument ;  but  no  answer  was  made  to  it. 
To  every  other  position  an  answer  was  attempted,  bnt  to  this  one 
none ;  and,  as  we  think,  for  the  best  of  reasons,  because  none  was 
possible,  unless  indeed  it  be  held  that  the  Constitution  does  not 
mean  what  in  express  language  it  declares,  that  a  mortgage  ^^  shall 
for  the  purposes  of  assessment  and  taxation  be  deemed  and  treated 
as  an  interest  in  the  property  afEected  tlierebj." 

Under  the  provisions  of  the  Constitution  cited,  the  property  of 
the  several  railroad  companies,  defendants  in  these  cases,  was  as- 
sessed and  taxed ;  and  in  such  assessment  and  taxation,  all  the  in- 
jurious discriminations  mentioned  were  applied  against  the  com- 
panies, as  will  appear  by  a  statement  of  the  proceeding.  In  con- 
sidering them,  it  will  tend  to  clearness  and  orevity,  if  we  confine 
what  we  have  to  say  principally  to  the  case  of  Santa  Clara  County 
against  the  Southern  r acific  R.  E.  Co.  The  circumstances  distan- 
gnishing  the  other  cases  from  it  do  not  affect  the  questions  in- 
volved. 

The  Southern  Pacific  R.  R.  Co.  operates  a  railroad  throogh  sev- 
eral counties.  The  entire  lens;th  of  the  road  is  somewhat  over  711 
miles,  of  which  59  miles  and  three  tenths  of  a  mile  are  in  the  county 
of  Santa  Clara.  The  principal  plas'e  of  business  of  the  company  is 
in  the  city  of  San  Francisco.  Its  stockholders  are  citizens  of  the 
United  States,  some  of  whom  reside  in  California  and  some  in  other 
States.  On  the  1st  of  April,  1875,  it  was  indebted  to  divers  per- 
sons in  large  sums  of  money  advanced  for  the  construction  and 
equipment  of  its  road ;  and  to  secure  this  indebtedness  and  to  com- 
plete the  construction  and  equipment,  it  executed  and  delivered  to 
certain  parties,  D.  O.  Mills  and  Lloyd  Tevis,  of  the  city  and  county 
of  San  Francisco,  a  mortgage  upon  its  road,  franchises,  rolling- 
stock  and  appurtenances,  and  upon  a  large  number  of  tracts  of  land, 
situated  in  different  counties,  aggregating  over  11,000,000  acres, 
which  were  the  property  of  the  company.  The  indebtedness 
amounted  to  the  sum  of  $32,520,000,  and  consisted  of  various  bonds 
of  the  company.  A  poiiiion  of  these  bonds,  amounting  to  about 
$1,632,000,  has  been  paid ;  and  so  has  the  accruing  interest  on  all 
of  them.  The  balance  of  the  bonds,  amounting  to  about  $30,898,- 
000,  remains  a  subsisting  indebtedness.  This  mortgage  was  soon 
afterwards  placed  on  record  in  the  office  of  the  Recorder  of  Deeds 
in  the  several  counties  of  the  State  in  which  the  property  is  sit- 
uated. 

The  State  Board  of  Equalization  assessed  the  franchise,  roadway, 
roadbed,  rails,  and  rolling-stock  of  that  portion  of  the  road  which 
is  designated  as  its  Main  Branch,  being  160.84  miles  in  length,  at 
$2,412,600,  making  $15,000  a  mile,  and  apportioned  to  the  county 
of  Santa  Clara  $889,500.  Upon  this  amount  thus  assessed  and  ap- 
portioned, the  taxes  were  levied  for  which  the  action  of  that  county 
is  brought.     Another  portion  of  the  road,  designated  as  the  South- 
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em  Division,  was  aasessed  in  a  similar  manner^  and  the  amount 
apportioned  to  the  different  oonnties  through  which  the  road  passed. 
In  making  the  assessment  of  the  different  portions,  no  deduction 
was  allowed  for  the  mortgage  thereon.  No  account  was  taken  of 
the  mortgage ;  it  was  not  treated  as  an  interest  in  the  property,  nor 
as  affecting  in  any  way  the  liability  of  the  mortgagor  for  the  tax. 
If  a  natural  person  had  executed  the  mortgage,  it  being  for  an 
amount  exceeding  the  value  of  the  property,  the  whole  taxable  in- 
terest would  have  been  treated  as  in  tbe.mort^agees,  and  they  alone 
would  have  been  assessed  and  taxed ;  they  au>ne  would  have  been 
held  amenable  to  a  personal  action  for  the  taxes.  If  the  mortgagor 
had  paid  the  taxes  to  prevent  a  sale  of  the  property,  the  amount 
paid  would  have  been  credited  on  the  mortgage.  It  can  hardly 
require  further  illustration  to  show  the  discrimination  against  rail- 
road companies  in  the  matter  of  taxation,  where  property  is  subject 
to  a  mortjgaffe.  i^Tot  only  is  the  company  taxed  m  such  a  case  for 
interests  it  does  not  possess,  but  it  is  not  allowed  any  credit  by  those 
who  do  possess  the  interests  for  the  amount  exacted. 

The  same  discrimination  will  appear  against  railroad  companies 
in  the  taxation  of  their  property,  if  we  treat  mortgages  thereon, 
not  as  interests  in  the  property,  which  the  Constitution  declares 
they  shall  be  deemed  and  treat^  to  be,  but  as  mere  liens  or  incum- 
brances thereon.    The  basis  of  all  ad  valorem  taxation  is  necessarily 
the  assessment  of  the  property,  that  is,  the  estimate  of  its  value. 
Whatever  affects  the  value  necessarily  increases  or  diminishes  the 
tax  proportionately.     If,  therefore,  any  element   which  is  taken 
into  consideration  in  the  valuation  of  the  property  of  one  party  be 
omitted  in  the  valuation  of  the  property  of  another,  a  discrimina- 
tion is  made  against  the  one  and  in  favor  of  the  other,  which  de- 
stroys the  uniformity  so  essential  to  all  just  and  equal  taxation. 
Sucn  an  element  exists  where  in  the  assessment  of  property  sub- 
ject to  a  mortgage,  the  value  of  the  mortgage  is  deducted  if  the 
property  be  owned  by  a  natural  person,  and  is  not  deducted  if 
owned  by  a  railroad  corporation.     And  the  Constitution  of  the 
State  declares  that  in  the  ascertainment  of  values  as  the  basis  of 
taxation  such  deduction  shall  be  allowed  in  the  one  case  and  denied 
in  the  other.    Instances  of  e very-day  occurrence  will  show  tlie  effect 
of  this  discrimination  in  a  clear  light.     A  natural  person  and  a 
railroad  company  own  together  a  parcel  of  property  in  equal  pro- 
portions subject  to  a  mortgage.     In  estimating  the  value  of  the 
undivided  half  belonging  to  the  natural  person,  half  of  the  amount 
of  the  mortffa^  is  deducted.     In  estimating  the  value  of  the  un- 
divided half  belonging  to  the  railroad  company,  no  part  of  the 
mortgage  is  deducted.    The  discrimination  is  made  against  the  com- 
pany,  for  no   other  reason   than   its  ownership.     Take  another 
instance :  a  natural  person  and  a  railroad  company  own  tracts  of 
land  adjoining  each  other,  of  the  same  quantity  and  of  equal  fer- 
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tilitj  and  richness,  both  being  subject  to  a  mortgage.  In  the  esti- 
mate  of  the  value  of  the  property  belonging  to  the  natural  person 
the  amount  of  the  mortgage  is  deducted ;  m  the  estimate  of  tlie 
value  of  the  property  belonging  to  the  railroad  company  the  mort- 
gage is  not  deducted.  Of  course,  the  valuation  of  the  latter,  and 
consequent  tax  is  proportionately  increased  ;  and  this  discrimination 
is  made  solely  because  of  the  ownerahip  of  the  property.  Should 
these  two  owners  exchange  their  lands,  the  valuation  made  would 
change  with  the  ownership.  Should  the  railroad  company  sell  its 
tract  to  an  individual,  the  assessing  officers  would  at  once  be  bound 
to  return  a  difierent  valuation  of  the  property  as  a  basis  for  taxa- 
tion. Every  one  sees  that  the  valuation  has  not  in  fact  changed 
with  the  ownership,  and,  therefore,  that  the  discrimination  is  made 
solely  because  a  nue  is  adopted  in  the  assessment  of  the  property 
of  one  party  different  from  that  applied  in  the  assessment  of  the 
property  oi  the  other,  purely  on  account  of  its  ownership.  A  cor- 
responding difference  m  the  tax  which  the  different  owners  must 
pay  follows  the  assessment.  Thus,  if  two  adjoining  tracts  are  sub- 
ject to  a  mortgage  each  for  half  its  value,  the  natural  person  owning 
one  of  them  pays  a  tax  on  the  other  half,  while  the  corporation 
must  pay  a  tax  on  the  whole  of  its  tract,  that  is,  double  the  tax  of 
the  individual.  Thus,  if  each  tract  be  worth  $100,000,  subject  to 
a  mortgage  of  $50,000,  and  the  rate  of  taxation  be  two  per  cent, 
the  tax  of  the  individual  will  be  $1,000 ;  the  tax  of  the  corpora- 
tion will  be  $2,000.  If,  then,  these  owners  should  exchange 
their  lands,  the  property  which  this  year  is  thus  taxed  at  $1,000, 
will  next  year  be  taxed  at  double  the  amount ;  and  the  other  tract, 
this  year  taxed  at  $2,000,  will  next  year  be  taxed  at  one  half  that 
sum.  The  property  which  is  now  hitlf  exempt  will  then  be  subject 
to  taxation  to  its  full  value ;  and  that  which  is  now  taxable  at  its 
full  value  will  then  be  half  exempt ;  and  all  this  change  in  valua- 
tion without  any  change  in  the  cnai*acter  or  use  of  the  property, 
but  solely  on  account  of  the  change  in  its  ownership. 

The  principle  which  sanctions  the  elimination  of  one  element  in 
assessing  the  value  of  property  held  by  one  party,  and  takes  it  into 
consideration  in  assessing  the  value  of  property  held  by  another 
party,  would  sanction  the  assessment  of  the  property  of  one  at  less 
than  its  value — at  a  half  or  a  quarter  of  it — ^and  the  property  of 
another  at  more  than  its  value — at  double  or  treble  of  it — accord- 
ing to  the  will  or  caprice  of  the  State.  To-day,  railroad  companies 
are  under  its  ban,  and  the  discrimination  is  against  their  propertjjr. 
To-morrow,  it  may  be  that  other  institutions  will  incur  its  dis- 
pleasure. If  the  property  of  railroad  companies  may  be  thus  sought 
out  and  subjected  to  discriminating  taxation,  so,  at  the  will  of  the 
State  by  a  change  of  its  Constitution,  may  the  property  of  churches, 
of  universities,  of  asylums,  of  savings  banks,  of  insurance  com- 
panies, of  rolling  and  flouring  mill  companies,  of  mining  companies, 
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indeed  of  any  corporate  companies  existing  in  the  State.  Tlie 
principle  which  jastifies  such  a  discrimination  in  assessment  and 
taxation,  where  one  of  the  owners  is  a  raih*oad  coi*poration  and  tlie 
other  a  natural  person,  would  also  snstain  it  where  both  owners  are 
natural  persons.  A  mere  change  in  the  State  Constitution  would 
effect  this  if  the  Federal  Constitution  does  not  forbid  it.  Any 
difference  between  the  owners,  whether  of  age,  color,  or  race,  or 
sex,  which  the  State  might  designate  would  be  a  sufficient  reason 
for  the  discrimination.  It  would  be  a  singular  comment  upon  the 
weakness  and  character  of  our  i-epublican  institutions,  if  the  valua- 
tion and  consequent  taxation  of  property  could  vary  according 
as  the  owner  is  white,  or  black,  or  yellow,  or  old,  or  young,  or  male, 
or  female.  A  classification  of  values  for  taxation  upon  any  sucli 
ground  would  be  abhorrent  to  all  notions  of  equality  of  right  among 
men.  Strangely  indeed  would  the  law  sound  in  case  it  read  that  in 
the  assessment  and  taxation  of  property,  a  deduction  should  be  made 
for  mortgages  thei*eon  if  the  property  be  owned  by  white  men  ov 
by  old  men,  and  not  deducted  if  owned  by  black  men  or  by  young 
men ;  deducted  if  owned  by  landsmen,  not  deducted  if  owned  by 
sailors ;  deducted  if  owned  by  married  men,  not  deducted  if  owned 
by  bachelors ;  deducted  if  owned  by  men  doing  business  alone,  not 
deducted  if  owned  by  men  doing  business  in  partnerships  or  other 
associations;  deducted  if  owned  by  trading  corporations,  not  de- 
ducted if  owned  by  churches  or  universities ;  and  so  on,  making  a 
discrimination  whenever  there  was  any  difference  in  the  character, 
or  pursuit,  on  condition  of  the  owner.  To  levy  taxes  upon  a  valua- 
tion of  property  thus  made  is  of  the  very  essence  of  tyranny,  and 
has  never  been  done  except  by  bad  governments  in  evil  times,  ex- 
ercising arbitrary  and  despotic  power. 

Untfl  the  adoption  of  tne  Fourteenth  Amendment,  there  was  no 
restraint  to  be  found  in  the  Constitution  of  the  United  States 
against  the  exercise  of  such  power  by  the  States.  In  many  par- 
ticulars the  States  were  previously  limited  ;  their  sovereignty  was 
a  restricted  one.  They  could  not  declare  war,  nor  make  treaties 
of  peace.  They  could  not  enter  into  compacts  with  each  other. 
They  could  not  pass  a  bill  of  attainder,  nor  an  ex  post  facto  law, 
nor  a  law  impainng  the  obligation  of  contracts.  They  could  not  in- 
terfere with  the  exercise  of  the  powers,  nor  obstruct  the  laws  of 
the  Federal  Government.  But  in  many  other  particulars  the 
power  of  the  States  was  supreme,  subject  to  no  control  by  the 
Uonstitution  of  the  United  States.  The  original  amendments 
were  only  limitations  upon  the  Federal  Government,  and  did  not 
affect  the  States.  Among  the  powers  still  held  by  the  States  was 
the  power  of  taxation.  W  hen  not  interfering  with  any  power  or 
purpose  or  agent  of  the  Federal  Government,  there  was  no  limita- 
tion upon  its  exercise.  Except  as  restrained  by  their  own  Consti- 
tutions, the  States  might  impose  taxes  upon  any  property  within 
18  A.  &  E.  R  Cas.— 18 
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their  juriBdiction,  as  said  in  the  Delawai^  Tax  Cafie  (18  Wall.  231), 
tlie  manner  in  which  its  value  was  assessed  and  the  rate  of  taxation, 
however  arbitrary  or  capricious,  were  mere  matters  of  legislative 
discretion ;  and  it  was  not  for  the  Court  to  suggest  in.  anjr  ease 
that  a  more  equitable  mode  of  assessment  or  rate  of  taxation 
might  be  adopted  than  the  one  prescribed  by  the  Legislature  of 
the  State. 

The  first  section  of  the  Fourteenth  Amendment  places  a  limit 
upon  all  the  powers  of  the  State,  including  among  others  that  of 
taxation.  After  stating  that  all  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  State  in  which  they  reside,  it  de- 
clares that  *'  no  State  shall  make  or  enforce  any  law  which  shall 
•abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  snail  anv  State  employ  any  person  (dropping  the  des- 
ignation citizen)  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.''  The  amendment  was  adopted  soon  after  tlie 
close  of  the  civil  war,  and  undoubtedly  had  its  origin  in  a  purpose 
to  secure  the  newlv  made  citizens  in  the  full  enjoyment  of  tlieir 
freedom.  But  it  is  in  no  respect  limited  in  its  operation  to  them. 
It  is  universal  in  its  application,  extending  its  protective  force 
over  all  men  of  every  race  and  color,  within  the  jurisdiction  of  the 
States  throughout  the  broad  domain  of  the  Eepublic.  A  constitu- 
tional provision  is  not  to  be  restricted  in  its  application  because  de- 
signed originally  to  prevent  an  existing  wrong.  Such  a  restricted 
interpretation  was  urged  in  the  Dartmouth  College  Case^  to  pre- 
vent the  application  of  the  provision  prohibiting  legislation  by 
States  impairing  the  obligation  of  contracts  to  the  charter  of  the 
college,  it  being  contended  that  the  charter  was  not  such  a  con- 
tract as  the  prohibition  contemplated.  Chief  Justice  Marshall, 
however,  after  observinff  that  it  was  more  than  possible  that  the 
preservation  of  rights  of  that  description  was  not  particularly  in 
view  of  the  f  ramers  of  the  Constitution  when  that  clause  was  intro- 
duced, said  :  '^  It  is  not  enough  to  say  that  this  particular  case  was 
not  in  the  mind  of  the  convention  when  the  article  was  framed,  nor 
of  the  American  people  when  it  was  adopted.  It  is  necessary  to 
go  further,  and  to  say  that,  had  this  particular  case  been  suggested, 
the  language  would  have  been  so  varied  as  to  exclude  it,  or  it 
would  have  been  made  a  special  exception.  The  case  being  within 
the  words  of  the  rule,  must  be  within  its  operation  likewise,  unless 
there  be  something  in  the  literal  construction  so  obviously  absurd 
or  mischievous,  or  repugnant  to  the  general  spirit  of  the  instru- 
ment,  as  to  justify  those  who  expound  the  Constitution  in  making 
it  an  exception."  (4  Wheat.  494).  All  history  shows  that  a  par- 
ticular grievance  suffered  by  an  individual  or  a  class,  from  a  defec- 
tive or  oppressive  law,  or  the  absence  of  any  law  touching  the  mat- 
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ter,  is  often  the  occasion  and  canse  for  enactments,  constitutional 
or  l^islatiye,  general  in  their  character,  designed  to  coyer  cases 
not  merely  of  the  same,  bnt  all  cases  of  a  similar  nature.  The 
wrongs  which  were  supposed  to  be  inflicted  upon  or  threatened  to 
citizens  of  the  enfranchised  race,  by  special  legislation  directed 
against  them,  moyed  the  framers  of  the  amendment  to  place  in  the 
fundamental  law  of  the  nation  provisions  not  merely  for  the  secu- 
rity of  those  citizens,  but  to  insure  to  all  men,  at  all  times  and  at 
all  places,*  due  process  of  law,  and  the  e^ual  protection  of  the  laws. 
Oppression  of  the  person  and  spoliation  of  property  by  any 
State  were  thus  forbidden,  and  equality  before  the  law  was  secured 
to  all.  In  the  argument  of  the  San  Mateo  Case  in  the  Supreme 
Court,  Mr.  Edmunds^  who  was  a  member  of  the  Senate  when  the 
amendment  was  discussed  and  adopted  by  that  body,  speaking  of 
its  broad  and  catholic  spirit,  said :  ^'  There  is  no  word  in  it  that  did 
not  undergo  the  completest  scrutiny.  There  is  no  word  in  it  that 
was  not  scanned,  and  intended  to  meet  the  full  and  beneficial  thing 
that  it  seems  to  mean.  There  was  no  discussion  omitted ;  there 
was  no  conceivable  posture  of  affaii'S  to  the  people  who  had  it  in 
hand,"  which  was  not  considered.  And  the  purpose  of  this  lone 
and  anxious  consideration  was  that  protection  against  injustice  and 
oppression  should  be  made  forever  secure — to  use  his  language — 
"  secure,  not  according  to  the  passion  of  Vermont,  or  of  Rhode 
Island,  or  of  California,  depending  upon  their  local  tribunals  for 
its  efficient  exercise — but  secure  as  the  right  of  a  Soman  was  se- 
cure, in  every  province  and  in  every  place,  and  secure  by  the  judi- 
cial power,  tne  legislative  power,  and  the  executive  power  oi  the 
whole  body  of  the  States  and  the  whole  body  of  the  people." 

With  the  adoption  of  the  amendment  the  power  oi  the  States  to 
oppress  any  one  under  any  pretence,  or  in  any  form,  was  forever 
ended ;  and  henceforth  all  persons  within  their  jurisdiction  could 
claim  equal  protection  under  the  laws.  And  by  equal  protection 
is  meant  equal  security  to  every  one  in  his  private  rights — in  his 
right  to  life,  to  liberty,  to  property,  and  to  the  pursuit  of  happiness. 
It  implies  not  only  tnat  the  means  which  the  laws  afford  for  such 
security  shall  be  equally  accessible  to  him,  but  that  no  one  shall  be 
subject  to  any  greater  burdens  or  charges  than  such  as  are  imposed 
upon  all  others  under  like  circumstances.  This  protection  at- 
tends every  one  everywhere,  whatever  be  his  position  in  society 
or  his  association  with  others,  either  for  profit,  improvement,  or 
pleasure.  It  does  not  leave  him  because  of  any  social  or  oflScial 
position  which  he  may  hold,  nor  because  he  may  belong  to  a  polit- 
ical body,  or  to  a  religions  society,  or  be  a  member  of  a  commercial, 
manufacturing,  or  transportation  company.  It  is  the  shield  which 
the  arm  of  our  blessed  Government  holds  at  all  times  over 
every  one,  man,  woman,  and  child,  in  all  its  broad  domain, 
wherever  they  may  go  and  in  whateyer  relations  they  may  be 
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placed.  No  State — such  ia  the  sovereign  command  of  the  whole 
people  ai  the  United  States — ^no  State  &all  touch  the  life,  the  lib- 
erty, or  the  property  of  any  person,  however  humble  his  lot  or  ex- 
alted his  station,  without  due  process  of  law ;  and  no  State,  even 
with  due  process  of  law,  shall  deny  to  any  one  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

Uneaual  taication,  so  far  as  it  can  be  prevented,  is,  therefore, 
with  otner  unequal  burdens,  prohibited  by  the  amendment.  There 
undoubtedly  are,  and  always  will  be,  more  or  less  inequalities  in 
the  operation  of  all  general  legislation,  arising  from  the  different 
conditions  of  persons,  from  their  means,  business,  or  position  in 
life,  against  which  no  foresight  can  guard.  But  this  is  a  very  dif- 
ferent thing,  both  in  purpose  tfnd  enect,  from  a  carefully  devised 
scheme  to  produce  such  inequality  ;  or  a  scheme,  if  not  so  devised, 
necessarily  producing  that  result.  Absolute  equality  may  not  be 
attainable,  but  gross  and  designed  departures  from  it  will  neces- 
sarily brin^  the  l^islation  authorizing  it  within  the  prohibition. 
The  amenoment  is  aimed  against  the  perpetration  of  injustice,  and 
the  exercise  of  arbitrary  power  to  that  end.  The  position  that  un- 
equal taxation  is  not  within  the  scope  of  its  prohibitory  clause  would 
give  to  it  a  singular  meaning.  It  is  a  matter  of  history  that  un- 
equal and  discriminating  taxation  levelled  against  special  classes, 
has  been  the  fruitful  means  of  oppressions,  and  the  cause  of  more 
commotions  and  disturbance  in  society,  of  insurrections  and  revo- 
lutions, than  any  other  cause  in  the  world.  It  would,  indeed,  as 
counsel  in  the  San  Mateo  Case  ironically  observed,  be  a  charming 
spectacle  to  present  to  the  civilized  world,  if  the  amendment  were 
to  read  as  oontended  it  does  in  law — ^'  Nor  shall  any  State  deprive 
any  person  of  his  property  without  due  process  of  law,  except  it 
be  in  the  form  of  taxation — nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws  except  it  be  by 
taxation."  No  such  limitation  can  be  thus  engrafted  by  inypli- 
cation  upon  the  broad  and  comprehensive  language  used.  The 
power  of  oppression  by  taxation  without  due  process  of  law  is  not 
thus  permitted ;  nor  the  power  by  taxation  to  deprive  any  person 
of  the  equal  protection  of  the  laws. 

Soon  after  the  adoption  of  the  amendment,  Congress  reco^ized 
by  its  legislation  the  application  of  the  prohibition  to  unequal  taxa- 
tion. The  original  Civil  Rights  Act,  previously  passed,  made  per- 
sons of  the  emancipated  race  citizens,  and  declared  that  all  citizens 
of  the  United  States  of  every  race  or  color  should  have  the  same 
rights  in  every  State  and  Territory  to  make  and  enforce  contract's, 
to  sue,  be  parties,  and  give  evidence ;  to  inherit,  purchase,  lease, 
sell,  own,  and  convey  real  and  personal  property,  and  to  the  benefit 
of  all  laws  and  proceedings  for  the  security  of  persons  and  property, 
as  was  enjoyed  by  white  citizens,  and  should  be  subject  to  like 
punishments,  pains  and  penalties,  and  to  none  other.    After  the 
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adoption  of  the  amendment  the  act  was  re-enacted,  and  to  the 
dause  that  all  pereons  shonld  enjoy  the  same  rights  as  white  citi- 
zens, and  be  snbject  to  like  pnnishments,  pains  and  penalties,  it  ad- 
ded and  snbject  only  to  like  ^'  taxes,  licenses,  and  exactions  of 
every  kind,  and  to  no  other."  The  Congress  which  re-enacted  the 
Civil  Kights  Act  with  this  addition  was  largely  composed  of  those 
who  had  voted  for  the  amendment ;  and  it  is  well  known  that  op- 
pressions by  unequal  taxation  were  the  subject  of  consideration  be- 
fore the  Committee  of  the  two  Honses  under  whose  direction  the 
amendment  was  proposed.  But  were  this  otherwise,  and  were  the 
wrong  of  such  unequal  taxation  not  prominently  in  the  minds  of 
the  framers,  it  being  within  the  language,  it  must  be  held  to  be 
within  the  operation  of  the  prohibition.  As  truly  and  eloquently 
said  by  Mr.  Conkling,  in  the  argument  of  the  San  Mateo  Case :  **  If 
it  be  true  that  new  needs  have  come,  if  it  be  true  that  wrongs  have 
arisen  or  shall  arise  which  the  framers  in  their  forebodings  never 
saw  ;  wrongs  which  shall  be  righted  by  the  words  they  established ; 
then  all  the  more  will  those  words  be  sanctified  and  consecrated  to 
humanity  and  progress." 

The  fact  to  which  counsel  allude,  that  certain  property  is  often 
exempted  from  taxation  by  the  States,  does  not  at  all  militate 
against  this  view  of  the  operation  of  the  Fourteentli  Amendment 
in  forbidding  the  imposition  of  unequal  burdens.  Undoubtedly 
since  the  adoption  of  that  amendment  the  power  of  exemption  is 
much  more  restricted  than  formerly — ^but  tnat  it  may  be  extended 
to  property  used  for  objects  of  a  public  nature,  is  not  questioned — 
that  is,  where  the  property  is  used  for  the  promotion  of  the  public 
well-being,  and  not  for  any  private  end.  Thus  property  used  for 
public  instruction,  for  schools,  colleges,  and  universities,  which  are 
open  to  all  applicants  on  similar  conditions,  may  properly  be  ex- 
empted. The  public  benefit  is  the  equivalent  to  the  State  for  the 
tax  which  would  otherwise  be  exacted.  If  buildings,  used  as 
churches  for  public  worship,  are  also  sometimes  exempted,  it  must 
bo  because,  apart  from  religious  considerations,  churches  are  re- 
garded as  institutions  established  to  inculcate  principles  of  sound 
morality,  leading  citizens  to  a  more  ready  obedience  to  the  laws. 
Whatever  the  exemption,  it  can  only  be  sustained  for  the  public 
service  or  benefit  received.  The  equality  of  protection  which  the 
Fourteenth  Amendment  declares  tnat  no  State  shall  deny  to  any 
one  is  not  thus  invaded.  That  amendment  requires  that  exactions 
upon  property  for  the  public  shall  be  levied  according  to  some 
common  ratio  to  its  value,  so  that  each  owner  may  contribute  only 
his  just  proportion  to  the  general  fund.  When  such  exaction  is 
made  without  reference  to  a  common  ratio,  it  is  not  a  tax,  whatever 
else  it  may  be  termed ;  it  is  rather  a  forced  contribution,  amount- 
ing in  fact  to  simple  confiscation.  As  justly  said  by  the  Supreme 
Court  of  Kentucky,  in  the  celebrated  case  of  Lexington  v.  McQuil- 


198         SANTA  CLARA  V.  80TTTHERN  PACIFIC  R.   R.  CO. 

lan's  Heirs,  whenever  the  property  of  a  citizen  is  taken  from  him  by 
the  sovereign  will  and  appropriated  without  his  consent  to  the  bene- 
fit of  the  public,  the  exaction  should  not  be  considered  as  a  tax  un- 
less similar  contributions  be  exacted  by  tlie  same  public  will  from 
such  members  of  the  same  community  as  own  the  same  kind  of 
property ;  and,  although  there  may  be  a  discrimination  in  the  sub- 
jects of  taxation,  still  persons  of  the  same  class  and  property  of  the 
same  kind  must  genemly  be  subjected  alike  to  the  same  common 
burden.    9  Dana,  Ky.  513. 

The  cases  of  People  v.  Weaver,  100  U.  S.  539,  and  of  Evansville 
Bank  v.  Britton,  105  id.  322,  will  illustrate  the  character  of  the 
discrimination  of  which  the  defendants  complain.  By  an  Act  of 
Congress  passed  in  1864  and  re-enacted  in  the  Revised  Statutes, 
the  shares  in  national  banks  are  allowed  to  be  included  in  the  valu- 
ation of  the  personal  property  of  the  owner  in  the  assessment  of 
taxes  imposed  by  authority  of  the  State  in  which  the  banks  are 
located,  subject  to  two  restrictions ;  that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  State,  and  that  the  shares  owned 
by  non-residents  of  the  State  shall  be  taxed  at  the  place  where  the 
bank  is  located.  R.  S.,  sec.  5219.  In  People  v.  Weaver,  100  TT.  S. 
539,  the  meaning  of  these  restrictions  upon  the  State  was  consid- 
ered by  the  Supreme  Court,  and  it  was  held : 

1st.  That  the  restriction  against  discrimination  has  reference  to 
the  entire  process  of  assessment,  and  includes  the  valuation  of  the 
shares  as  well  as  the  rate  of  percentage  charged  thereon ; 

2d.  That  a  statute  of  New  York,  which  established  a  mode  of 
assessment  by  which  such  shares  were  valued  higher  in  proportion 
to  their  real  value  than  other  moneyed  capital,  was  in  conflict  with 
the  restriction,  although  no  greater  percentage  was  levied  on  such 
valuation  than  on  other  moneyed  capital ;  and, 

3d.  That  a  statute  which  permitted  a  party  to  deduct  his  just 
debts  from  the  valuation  of  his  personal  property,  except  so  much 
as  consisted  of  those  shares,  taxed  them  at  a  greater  rate  than  other 
moneyed  capital,  and  was  therefore  void  as  to  them. 

The  discrimination  there  condenmed,  by  which  an  increased 
value  was  given  to  the  shares  of  the  national  banks  beyond  what 
was  given  to  other  moneyed  capital,  is  a  discrimination  similar  to 
that  made  by  the  elimination  of  mortgages  in  estimating  the  value 
of  railroad  property  in  the  cases  before  us.  In  Evansville  Bank  v. 
Britton,  the  doctrine  of  this  case  is  approved,  and  it  was  held  that 
the  taxation  of  shares  in  the  national  banks,  under  a  statute  of 
Indiana,  without  pennitting  the  owner  to  deduct  from  their  assessed 
value  the  amount  of  his  bona-fide  indebtedness,  as  he  was  per- 
mitted to  do  ii^  the  case  of  other  investments  of  moneyed  capital^ 
was  a  discrimination  forbidden  by  the  act  of  Congress. 

That  the  proceeding,  by  which  the  taxes  claimed  in  these  several 
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actions  were  levied  against  the  railroad  companies  on  taxable  in- 
terests with  which  thev  had  parted,  was  not  due  process  of  law, 
seems  to  me  so  obviously  true  as  to  require  no  further  illustration. 
Any  additional  argument  would  rather  tend  to  ob&cui*e  a  truth 
which  should  be  evident  upon  its  simple  statement.  And  if  we 
assume  that  the  mortgage  in  each  case  was  a  mere  lien  or  incum- 
brance on  the  property  affected,  and  not  an  interest  in  it,  as  the 
Constitution  declares  it  is,  then  also  is  it  clear  that  its  elimination 
as  an  element  in  the  valuation  of  the  property  of  the  defendants 
for  taxation,  while  it  was  considered  in  the  valuation  of  the  prop- 
erty of  natural  persons,  was  a  discrimination  against  the  former, 
ana  led  to  xmequal  taxation  against  them.  In  neither  view,  there- 
fore, was  the  assessment  valid,  and  the  taxation  levied  upon  it  can- 
not be  sustained. 

To  justify  these  discriminating  provisions  and  maintain  the 
action  m  face  of  them,  the  plain  tifte  have  taken  positions  involving 
doctrines  which  sound  strangely  to  those  who  have  always  supposed 
that  the  constitutional  guaranties  extend  to  all  persons,  whatever 
their  relations,  and  protect  from  spoliation  all  property,  by  whom- 
soever held.  These  positions  are  substantially  as  follows :  That 
persons  cease  to  be  within  the  protection  of  the  Fourteenth  Amend- 
ment, and  as  such  entitled  to  the  equal  protection  of  the  laws,  when 
they  become  members  of  a  corporation  ;  that  property  when  held 
by  persons  associated  together  in  a  corporation  is  subject  to  any 
disposition  which  the  State  may,  at  its  will,  see  fit  to  make ;  that, 
in  any  view,  the  property,  upon  which  the  taxes  claimed  were 
levied,  was  classified  by  its  use,  taken  out  of  its  general  character  as 
real  and  personal  property,  and  thus  lawfully  subjected  to  special 
taxation  ;  and  that  tlie  power  of  the  State  cannot  be  questioned  by 
the  Southern  Pacific  K.  R.  Co.  by  reason  of  the  covenant  in  its 
mortgage.  These  positions  are  not  advanced  by  counsel  in  this 
language  nor  with  the  baldness  here  given ;  but  they  mean  exactly 
what  is  here  stated,  or  they  mean  nothing,  as  will  clearly  appear 
when  we  analyze  the  language  in  which  they  are  presented. 

Private  corporations — and  under  this  head,  with  the  exception 
of  sole  corporations  with  which  we  are  not  now  dealing,  all 
corporations  other  than  those  which  are  public  are  included — 
private  corporations  consist  of  an  association  of  individuals  united 
for  some  lawful  purpose,  and  permitted  to  use  a  common  name  in 
their  business,  and  have  succession  of  membership  without  dissolu- 
tioD.  As  said  by  Chief  Justice  Marshall,  "  The  great  object  of  an 
incorporation  is  to  bestow  the  character  and  properties  of  indivi- 
duality on  a  collective  and  changing  body  of  men."  Providence 
Bank  v.  Billings,  4  Pet.  514,  562.  In  this  State  tihey  are  formed 
under  general  TaWs.  By  complying  with  certain  prescribed  forms 
any  five  persons  may  thus  associate  themselves.  In  that  sense  cor- 
porations are  creatures  of  the  State ;  they  could  not  exist  independ- 
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ently  of  the  law,  and  the  law  may,  of  course,  prescribe  any  condi- 
tions, not  prohibited  by  the  Constitation  of  the  United  States,  upon 
which  they  may  be  formed  and  continued.  But  the  meuibei-s  do 
not,  because  of  such  association,  lose  their  rights  to  protection,  and 
equality  of  protection.  They  continue,  notwithstanding,  to  possess 
the  same  right  to  life  and  liberty  as  before,  and  also  to  their  prop- 
ei*ty,  except  as  they  may  have  stipulated  otherwise.  As  members 
of  the  association— of  the  artificial  body — the  intangible  thing 
called  by  a  name  given  by  themselves — their  interests,  it  is  true, 
are  undivided,  and  constitute  only  a  right  during  the  continuance 
of  the  corporation  to  participate  in  its  dividends,  and,  on  its  disso- 
lution, to  a  proportionate  share  of  its  assets ;  but  it  is  property 
nevertheless,  and  the  courts  will  protect  it,  as  they  will  any  other 
property,  from  mjury  or  spoliation. 

Whatever  affects  the  property  of  the  eorporation,  that  is,  of  all 
the  members  united  by  the  common  name,  necessarily  affects  their 
interests.  If  all  the  members  of  the  corporation  die  or  withdraw 
from  the  association,  the  corporation  is  dead ;  it  lives  and  can  live 
only  through  its  members.  W  hen  they  disappear  the  corporation 
disappears.  Whatever  confiscates  or  imposes  burdens  on  its  prop- 
erty, confiscates  or  imposes  burdens  on  tneir  property  ;  otherwise 
nobody  would  be  injured  by  the  proceeding.  Whatever  advances 
the  prosperity  or  wealth  of  the  corporation,  advances  proportion- 
ately the  prosperity  and  business  of  the  corporators ;  otherwise  no 
one  would  be  benefited.  It  is  impossible  to  conceive  of  a  corpora- 
tion suffering  an  injury  or  reaping  a  benefit  except  through  its 
members.  The  legal  entity,  the  metaphysical  being  that  is  called  a 
corporation,  cannot  feel  either.  So,  therefore,  whenever  a  provi- 
sion of  the  Constitution  or  of  a  law  guarantees  to  persons  protec- 
tion in  their  property  or  affords  to  them  the  means  for  its  protec- 
tion, or  prohibits  injurious  legislation  affecting  it,  the  benefits  of 
the  provision  or  law  are  extended  to  corporations,  not  to  the  name 
under  which  different  persons  are  united,  but  to  the  individuals 
composing  the  union.  The  courts  will  always  look  through  the 
name  to  see  and  protect  those  whom  the  name  represents.  Thus, 
irtasmuch  as  the  Constitution  extended  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of  a  State  and 
aliens,  and  between  citizens  of  different  States,  because  its  framers 
apprehended  that  State  tribunals  in  such  controversies  might  be 
swayed  by  local  feelings,  prejudices,  or  attachments.  Chief  Justice 
Marshall,  speaking  for  the  whole  Supreme  Court,  held  that  corpo- 
rations were  within  the  provision.  "  Aliens,  or  citizens  of  different 
States,"  said  that  great  judge,  ''are  not  less  susceptible  of  these  ap- 
prehensions, nor  can  they  be  supposed  to  be  less  the  objects  of  con- 
stitutional provision,  because  tney  are  allowed  to  sue  by  a  corpo- 
rate name.  That  name,  indeed,  cannot  be  an  alien  or  a  citizen,  but 
the  persons  whom  it  repi*esents  may  be  the  one  or  the  other;  and 
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the  oontroveiBy  is,  in  fact  and  in  law,  between  these  persons  suing 
in  their  corporate  character,  by  their  corporate  name,  for  a  corpo- 
rate right,  and  the  individnal  against  whom  the  suit  may  be  institut- 
ed. Sabstantially  and  essentially,  the  parties  in  such  a  case,  where 
the  members  of  the  corporation  are  aliens  or  citizens  of  a  di£[ei*ent 
State  from  the  opposite  party,  come  witliin  the  spirit  and  terms  of 
tiie  jurisdiction  conferred  by  the  Constitution  on  the  national  tri- 
bunals. Such  has  been  the  uniyersal  understanding  on  the  sub- 
ject."    The  United  States  v.  Devaux,  5  Cranch,  61,  87. 

Similar  was  the  construction  given  by  that  court  to  a  clause  in 
the  treaty  of  peace  of  1783  between  the  United  States  and  Great 
Britain.  The  sixth  article  provided  that  there  should  be  "  no  future 
confiscation  made  nor  any  prosecutions  commenced  against  any 

Eerson  or  persons  for  or  by  reason  of  the  part  which  he  or  they  may 
ave  taken  in  the  present  war,  and  that  no  person  shall  on  that  ac- 
count suffer  any  future  loss  or  damage,  either  in  his  person,  liberty 
or  property."  The  State  of  Vermont  undertook  to  confiscate  the 
property  of  an  English  corporation  and  give  it  away.  The  corpo- 
ration claimed  the  benefit  of  the  article,  and  recovered  the  property 
against  the  objection  that  the  treaty  applied  only  to  natural  per- 
sons, and  could  not  embrace  corporations,  because  they  were  not 
S arsons  who  could  have  taken  part  in  the  war,  or  be  considered 
ritish  subjects.  Much  stronger  is  that  case  than  the  one  now  be- 
fore us ;  but  the  Supreme  Court  looked  with  undimmed  vision 
through  the  legal  entity,  the  artificial  creation  of  the  State,  and 
saw  the  living  human  beings  whom  it  repreionted,  and  protected 
them  under  meir  corporate  name.  Society  for  the  Propagation  of 
tlie  Gospel  in  Foreign  Parts  v.  Town  of  New  Haven,  8  Wheat. 
464. 

The  Fifth  Amendment  to  the  Constitution  declares  that  no  per- 
fion  shall  "  be  deprived  of  life,  liberty,  or  propertv,  without  due 
process  of  law."  This  is  a  limitation  upon  the  Federal  Govern- 
ment similar  to  that  which  exists  in  the  Constitution  of  several  of 
the  States  against  their  own  legislative  bodies;  and  the  term  person 
thus  used  has  always  been  held,  either  by  tacit  assent  or  express  ad- 
judication, whenever  the  question  has  arisen,  to  extend,  so  far  as 
property  is  concerned,  to  corporations ;  because  to  protect  them 
from  spoliation  is  to  protect  the  corporators  also. 

Now,  the  Fourteenth  Amendment  extends  in  this  respect  the 
same  prohibition  to  the  States  that  the  Fifth  Amendment  did  to 
the  Federal  Government — "Nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law  " — and  it 
adds  to  the  inhibition,  "  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  By  every  canon  of  con- 
stmction  known  to  the  jurisprudence  of  the  country,  the  same 
meaning  must  be  given  to  the  term  person  in  the  latter  provision 
as  in  ute  former.    Surely  these  great  constitutional  provisions, 


302         SANTA  OLABA  V.  SOUTHEBV  PACIFIG   R.  K.  CO. 

which  have  bcMBn,  not  inaptly,  termed  a  new  Maena  Charta,  cannot 
be  made  to  read,  as  connael  contend ;  '^  Nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property  withoat  due  process  oi  law, 
unless  he  be  associated  with  others  m  a  corporation,  nor  deny  to 
any  person  within  its  jarisdiction  the  eqnal  protection  of  the  laws, 
unless  he  be  a  member  of  a  corporation."  How  petty  and  narrow 
would  provisions  thus  limited  appear  in  the  fundamental  law  of  a 
great  people  I 

The  constitutional  guaranties  of  due  process  of  law  and  of  equal- 
ity  before  the  law  would  be  dwarfed  into  comparative  insignificance, 
and  almost  emasculated  of  their  protective  force,  if  restricted  ia 
their  meaning  and  operation,  as  contended  by  counsel.  A  large 
proportion  of  our  people  are  members  of  some  corporation — relig- 
ious, educational,  scientific,  trading,  manufacturing,  or  commercial 
and  the  amount  of  property  held  by  them  embraces  the  greater 
part  of  the  wealth  oi  the  country.  According  to  the  report  of  the 
Commissioner  of  Railroads,  made  to  the  Secretary  of  the  Interior, 
for  the  year  ending  June  30,  1882,  the  railroad  companies  operated 
that  year  104,813  miles  of  railway,  and  transported  350  million  tons 
of  freight,  of  the  estimated  value  of  12,000  million  dollars.  The 
value  of  theae  roads  alone  was  2,600  million  dollars,  and  they  em- 
ployed that  year  1,200,000  persons  in  operating  the  roads,  biesides 
400,000  in  construction — a  total  of  1,600,000  persons — ^about  one 
thirty  third  part  of  our  population  estimated  at  53,000,000. 

The  value  of  the  property  of  manufacturing  companies  is  over 
1,000  million  dollars;  of  national  banks,  over  700  millions;  of  in- 
surances companies,  over  600  millions ;  of  mining  companies,  over 
300  millions ;  and  of  telegraph  companies  and  shipping  companies, 
each  over  100  million  dollars.  Indeed,  the  aggregate  wealth  of  all 
the  trading,  commercial,  manufacturing,  mining,  shipping,  trans- 
portation and  other  companies  enpiged  in  business,  or  formed  for 
religious,  educational,  or  scientific  purposes,  amounts  to  billions 
upon  billions  of  dollars — ^and  yet  all  this  vast  property,  which  keeps 
our  industries  flouriBhing,  and  furnishes  employment,  comforts, 
and  luxuries  to  all  classes,  and  thus  promotes  civilization  and  pro- 
gress, is  lifted,  according  to  the  argum^t  of  counsel,  out  of  the 
protection  of  the  constitutional  guaranties,  by  reason  of  the  incor- 
poration of  the  companies — that  is,  because  the  persons  composing 
them,  amounting  in  the  aggregate  to  nearly  half  the  entire  popular 
tion  of  the  country,  have  united  themselves  in  that  form  under  the 
law  for  the  convenience  of  business.  If  the  property  for  that 
reason  is  exempted  from  the  protection  of  one  constitutional  guar- 
anty, it  must  be  from  all  such  guaranties.  If  because  of  it,  the 
property  can  be  subjected  to  unequal  and  arbitrary  impositions,  it 
may  for  the  same  reason  be  taken  from  its  owners  without  due  pro- 
cess of  law,  and  taken  bv  the  State  for  public  use  without  j|U8t 
compensation.    If  the  position  be  sound,  it  follows  that  oorporationB 
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hold  all  their  property  and  the  right  to  its  use  and  enjoyment  at 
the  will  of  the  State ;  that  it  may  be  invaded,  seized,  and  the  com- 
panies despoiled  at  the  State's  pleasure.  It  need  hardly  be  said  that 
there  would  be  little  security  in  the  possession  of  property  held  by 
such  a  tenure,  and  of  course  little  incentive  to  its  acquisition  and 
improvement. 

But  in  truth  the  State  possesses  no  such  arbitrary  power  over  the 
property  of  corporations.  When  allowed  to  acquire  and  own  pro- 
perty, tney  must  be  treated  as  owners,  with  all  the  rights  incident 
to  ownersnip.  They  have  a  constitutional  right  to  be  so  treated. 
Whatever  power  the  State  may  possess  in  granting  or  in  amending 
&eir  charters,  it  cannot  withdraw  their  property  from  the  guar- 
anties of  the  Federal  Constitution.  As  was  said  in  the  San  Mateo 
Case :  '^  It  cannot  impose  the  condition  that  they  shall  not  resort 
to  the  Courts  of  law  for  the  redress  of  injuries  or  the  protection  of 
their  property ;  that  they  shall  make  no  complaint  ii  their  goods 
are  plundered  and  their  premises  invaded ;  that  they  shall  ask  no 
indemnity  if  their  lands  be  seized  for  public  use,  or  be  taken  with- 
out due  process  of  law ;  or  that  they  shall  submit  without  objection 
to  uneqiial  and  oppressive  burdens  arbitrarily  imposed  upon  them ; 
that,  in  other  words,  over  them  and  their  property  the  State  may 
ezareiBe  unlimited  and  irresponsible  power.  Whatever  the  State 
may  do,  even  with  the  creations  of  its  own  will,  it  must  do  in  sub- 
ordination to  the  inhibitions  of  the  Federal  Constitution." 

The  doctrine  of  unlimited  power  of  the  State  over  corporations, 
their  franchises  and  property,  simply  because  they  are  created  by 
the  State,  so  frequently  and  positively  affirmed  by  counsel,  has  no 
foundation  whatever  in  the  law  of  tne  country.  By  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  Dartmouth  Cpl- 
lege  Case,  it  was  settled,  ai^r  great  consideration,  that  the  charter 
of  a  corporation  under  which  its  franchise — ^its  capacity  to  do  busi- 
ness ana  hold  property — ^is  conferred,  is  a  contract  between  the  cor- 
porators and  the  State,  and,  therefore,  within  the  protection  of  the 
Federal  Constitution  prohibiting  legislation  impairing  the  obligation 
of  contracts.  So  far  from  the  btate  having  unlimited  control  over 
the  franchises  and  property  of  corporations,  because  of  its  paternity 
to  them,  it  has  under  that  decision  only  such  as  it  possesses  over 
the  contracts  and  property  of  individuals.  It  cannot,  from  that 
fact  alone,  alter,  lessen,  or  revoke  their  franchises,  although  tliey  be 
a  free  gift.  It  cannot,  from  that  fact  alone,  interfere  w  ith  or  im- 
pose any  burdens  upon  their  property,  except  as  it  can  interfere 
with  and  impose  burdens  upon  tlie  property  of  individuals.  Such 
is  the  doctrine  not  only  of  the  Dartmouth  College  Case,  but  of  an 
unbroken  line  of  decisions  of  the  Supreme  Court  of  the  United 
States,  and  of  the  Supreme  Courts  of  the  several  States,  since  that 
case.  To  avoid  that  limitation  upon  their  power,  most  of  the 
States,  in  charters  since  granted,  have  reserved  a  right  to  repeal, 
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amend,  or  alter  them,  or  have  inserted  in  their  constitutions  clauses 
reserving  a  right  to  their  legislatures  to  repeal,  alter,  or  amend  the 
charters,  or  to  repeal,  alter,  or  amend  general  laws  under  which  cor- 
porations are  permitted  to  be  formed.  This  reservation,  in  what- 
ever form  expressed,  applies  only  to  the  contract  of  incorpoi'ation, 
without  which  it  would  be  beyond  revocation  or  change  by  the 
State.  It  removes  any  impediment  which  would  otherwise  exist, 
to  legislation  afiEecting  that  contract.  It  leaves  the  corporation  in 
the  same  position  it  would  have  occupied  had  the  Snpreme  Court 
held  in  the  Dartmouth  College  Case  that  charters  are  not  contracts, 
and  that  laws  repealing  or  modifying  them  do  not  impair  the  obli- 
gation of  contracts.  It  accomplishes  nothing  more ;  tnerefore,  the 
legislation  authorized  by  it  must  relate  to  the  contract  embodied  in 
the  charter,  amending,  altering,  or  abrogating  its  provisions.  Leg- 
islation touching  any  other  subject  is  not  affected  by  it — neither 
authorized  nor  forbidden.  Its  whole  scope  and  purpose  is  to  enable 
the  state  to  pass  laws  with  respect  to  the  charter — the  contract  of 
incorporation — which  would  otherwise  be  in  conflict  with  the  pro- 
hibition of  the  Federal  Constitution.  Legislation  dealing  with  the 
corporation  in  any  other  particular  must,  therefore,  depend  for  its 
validity  upon  the  same  conditions  which  determine  the  validity  of 
like  legislation  affecting  natural  persons. 

The  State  may,  of  course,  accompany  its  grant  with  such  condi- 
tions as  it  may  deem  proper  for  the  management  of  the  affairs  of 
the  corporation  which  do  not  impinge  upon  any  provision  of  the 
Federal  Constitution ;  and  by  the  reservation  clause  it  will  retain 
control  over  the  grant  and  may  withdraw  it  or  modify  it  at  pleas- 
ure. It  is  on  this  ground  that  the  State  has  asserted  a  right  to  reg- 
ulate the  charges — the  fares  and  freights — of  corporations.  But  it 
is  a  novel  doctrine  that  it  can  on  that  ground  also  control  their  prop- 
erty, appropriate  it,  burden  it,  and  despoil  them  of  it,  as  it  may 
choose,  unrestrained  by  any  constitutional  inhibitions.  That  doc- 
trine has  no  standing  as  yet  in  the  law  of  this  country.  The  prop- 
erty acquired  by  corporations  is  held  independently  of  any  reserved 
power  in  their  charters.  By  force  of  the  reservation  the  State  may 
alter,  amend,  or  revoke  what  it  grants;  nothing  more.  It  does 
not  grant  the  tangible  and  visible  property  of  the  companies,  their 
roads,  their  roadways,  roadbeds,  rails,  or  rolling-stock.  These  are 
their  creation  or  acquisition.  Over  them  it  can  exercise  onlv  such 
power  as  may  be  exercised  through  its  control  of  the  franchises  of 
the  companies,  and  such  as  may  be  exercised  over  the  property  of 
natural  persons  engaged  in  similar  business. 

As  justly  said  by  the  Supreme  Court  of  Michigan,  speaking  by 
Mr.  Justice  Cooley :  "It  cannot  be  necessai-y  at  this  day  to  enter 
upon  a  discussion  in  denial  of  the  right  of  the  Government  to  take 
from  either  individuals  or  corporations  any  property  which  they 
may  rightfully  have  acquired.     In  the  most  arbitrary  times  such 
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an  act  was  recognized  9iB  pare  tyranny,  and  it  has  been  forbidden 
in  England  ever  since  Magna  Charta,  and  in  this  country  always. 
It  is  immaterial  in  what  wa^  the  property  was  lawfully  acquired, 
whether  by  labor  in  the  ordinary  vocations  of  life,  by  gift  of  de- 
Bcent,  or  by  making  profitable  use  of  a  franchise  gmnted  by  the 
State,  it  is  enough  that  it  has  become  private  property,  and  it  is 
then  protected  by  the  law  of  the  land."  Detroit  v.  Detroit  and 
Howell  Plank  Road  Company,  43  Mich.  146-7. 

But  it  is  urged  that,  even  with  an  admission  of  these  positions, 
property  may  be  divided  into  classes  and  subjected  to  different 
rates;  that  such  classification  maybe  made  from  inherent  differ- 
ences in  the  nature  of  different  parcels  of  property,  and  also  from 
the  difEerent  uses  to  which  the  same  property  may  be  applied  ;  and 
it  is  sought  to  place  the  tax  levied  in  these  cases  under  one  of  these 
heads.      As  already  mentioned,  the  Constitution  of  the  State  pro- 
vides with  respect  to  property  that  it  shall  be  taxed  in  proportion 
to  its  value ;  it  provides  tor  no  specific  tax  upon  any  article.     The 
classification  of  property,  either  irom  its  distinctive  character  or  its 
peculiar  use,  must  be  made  within  the  rule  prescribing  taxation  ac- 
cording to  value.    Real  and  personal  property  differino^  essentially 
in  their  nature  may  undoubtedly  be  subjected  to  different  rates ; 
real  property  may  be  taxed  at  one  rate,  personal  property  at  an- 
other,   ^ut  in  both  oases  the  tax  must  bear  a  definite  proportion 
to  the  value  of  the  property.     So,  also,  if  use  be  the  ground  of 
classification,  for  which  a  differant  rate  of  taxation  is  prescribed, 
the  rate  must  still  bear  a  definite  proportion  to  the  value.     Now, 
there  is  no  difference  in  the  rate  of  taxation  prescribed  by  the  law 
of  the  State  for  the  property  of  railroad  corporations  and  that  pre- 
scribed for  the  property  of  individuals.     There  is  only  one  rate 
prescribed  for  all  property.     There  is,  therefore,  as  said  in  the  San 
Mateo  suit,  no  case  presented  for  the  application  of  the  doctrine  of 
classification  either  from  the  peculiar  character  of  railroad  prop- 
ertv  or  its  use. 

The  ground  of  complaint  is  not  that  any  different  rate  of  taxa- 
tion is  adopted — for  there  is  none — ^but  that  a  different  rule  is  follow- 
ed in  ascertaining  the  value  of  the  property  of  railroad  corporations, 
as  a  basis  for  taxation,  from  that  followed  in  ascertaining  the  value 
of  property  held  by  natural  persons.  In  estimating  the  value  in 
one  case  certain  elements  are  considered  by  which  the  value  as  a 
basis  for  taxation  is  lessened ;  in  estimating  the  value  in  another 
case  those  elements  are  omitted  by  which  the  valuation  is  propor- 
tionately increased.  All  property  of  railroad  corporations,  whether 
used  in  connection  with  the  operation  of  their  roads  or  entirely 
distinct  from  any  such  use,  is  estimated  without  regard  to  any 
mortgaffes  thereon,  while  the  property  of  natural  persons  is  valued 
with  a  deduction  of  such  mortgages. 
Of  the  property  of  the  railroad  company — the  Southern  Pacific 
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— eereral  million  aeres  of  farming  luMfe  are  inclnded  in  the  same 
mortgage  which  covers  the  roadway,  roadbed,  rails,  and  rolling- 
stock  of  the  company.  No  distinction  is  made  in  the  aasessment 
of  the  value  of  any  of  this  property  because  of  the  nse  of  it  The 
whole  is  assessed  in  the  same  manner  without  regard  to  the  mort- 
gage thereon ;  and  the  taxes  on  the  whole  of  it  thus  assessed,  with 
the  exception  of  the  taxes  on  the  roadbed,  roadway,  rails,  and  roll- 
ing-stock,  have  been  paid  by  the  companies,  or  parties  to  whom 
since  the  levy  certain  parcels  have  been  sold.  The  discrimination 
between  the  railroad  companies  and  individual  proprietors,  in  the 
estimate  of  the  value  of  ttieir  property,  is  made  oecaiise  of  its  own- 
ership, and  not  from  anv  specific  differences  in  the  character  of  the 
propertv,  or  in  the  specific  uses  to  which  it  is  applied. 

The  farming  lands  held  by  the  company  are  not  different  in  char- 
acter from  adjoining  farming  lands  held  by  natural  persons,  yet 
they  are  assessed  nnder  the  system  established  bv  the  Uonstitution 
of  the  State  upon  different  principles.  The  roadoed,  roadway,  rails, 
and  rolling-stock  of  the  railroad  companies,  are  not  different  in 
their  nature  or  use  from  the  roadbed,  roadway,  rails,  and  rolling- 
stock  owned  in  many  cases  by  natural  persons,  yet  they  are  subject 
to  a  different  i*ule  oi  assessment.  It  is  not  classifying  property  to 
make  a  distinction  of  that  character  in  estimating  its  value  as  a 
basis  for  taxation.  It  is  making  the  amount  of  taxation  depend, 
not  upon  the  nature  of  the  property  or  its  use,  but  npon  its  owner- 
ship. And  if  this  can  be  done,  there  is  no  protection  against  un- 
equal and  oppressive  taxation.  As  justly  observed  by  Mr.  Ed- 
munds in  the  San  Mateo  Case :  ^'  If  yon  once  concede  the  point 
that  you  may  classify  different  rates  npon  the  values  of  things,  or 
may  put  up  your  values  on  different  principles,  as  values  by  deduc- 
tion or  otherwise — which  is  the  same  thing  stated  in  another  way 
— then  there  is  no  check  upon  the  exercise  of  arbitrary  power. 
The  mob  or  commnne  that  can  get  possession  of  the  State  Legisla- 
ture for  one  term  may  despoil  every  one  of  tlie  citizens  whom  it 
chooses  to  despoil,  and  the  liberty  and  the  security  of  the  Constitu- 
tion of  the  United  States,  secured  through  painful  exertion  and 
great  consideration,  crystallized  in  nnmistakable  language — ^historic 
indeed,  and  beneficent  as  it  is  historic,  securing  national  intrinsic 
rights  evenrwhere  and  to  everybody — ^will  turn  out  to  be  an  utter 
sham  and  delusion." 

If  to  the  position  of  counsel,  that  property  may  be  classified  sim- 
ply because  owned  by  a  corporation,  and  thus  differently  assessed, 
we  add  the  further  position  that  the  owner  of  the  property  as- 
sessed has  no  constitutional  right  to  have  notice  of  the  assess- 
ment, or  to  be  heard  respecting  it,  though  it  be  double  or  treble 
the  value  of  the  property— thouffh  the  property  be  assessed  at 
thousands  when  wortn  only  hnndreds — ^we  nave  a  system  estab- 
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lifihed  with  a  power  of  oppression  under  which  no  free  man  should 
ever  be  contented  to  live. 

In  the  ar^ment  of  counsel,  the  distinction  between  taxes  for  li> 
censes  and  franchises,  and  taxation  upon  ralues  seems  to  have  been 
overlooked  ;  and  because  no  notice  is  required  in  the  former  case, 
and  no  opportunity  given  to  be  heard,  therefore  it  is  contended  that 
the  rule  is  not  sound,  that  notice  is  necessary,  and  an  opportunity 
of  being  heard  in  the  latter  case  where  an  assessment  is  made  upon 
property  and  values  are  found  upon  evidence ;  yet  the  distinction 
18  plain  and  everywhere  recognized.  A  license  tax  paid  by  an  in- 
surance company  of  another  State,  in  ordf3r  to  exercise  its  corpo- 
rate powers  in  this  State,  is  the  consideration  given  for  a  privi- 
lege which  the  company  may  or  may  not  take ;  if  taken,  the  fee 
must  be  paid.  Of  course,  no  notice  there  is  necessary.  If  a  per- 
son wishes  a  license  to  do  business  at  a  particular  place,  or  of  a  par- 
ticular kind,  such  as  selling  liquors,  cigars,  clothes,  or  keeping  a 
restaurant  or  hotel  in  a  city,  he  is  only  to  pay  what  the  taw  re- 
quires and  go  into  the  business.  Notice  in  sucn  cases  would  be  of  no 
service  to  him,  and  no  hearing  could  change  the  result.  And  the 
State  may  exact  the  payment  of  a  particular  sum — such  as  it  deems 
proper — ^as  a  condition  of  the  grant  of  corporate  powers,  or  for  their 
continuance,  and  may  reserve  the  right  to  alter  this  condition  as  it 
may  choose ;  or  rather,  the  State  might  have  exercised  such  power 
and  made  such  exaction  had  she  not  by  her  constitution  declared 
that  franchises  shoald  be  assessed  and  taxed  as  property,  according 
to  their  value.  But  for  this  provision,  no  notice  could  be  required 
of  the  amount  demanded  for  the  privilege  granted,  nor  opportu- 
nity of  being  heard  respecting  it ;  for  notice  or  hearing  could  be  of 
no  service  to  the  companv.  Here  we  are  not  considering  of  the 
compensation  to  be  paid  for  franchises  or  privileges  of  any  kind, 
whether  designated  as  taxes  or  license  fees,  but  of  taxation  upon 
values.  Where  these  are  to  be  ascertained,  and  evidence  is  to  be 
taken  for  that  purpose,  and  a  determination  is  to  be  made  which 
is  judicial  in  its  character,  there  the  owner  must  in  some  form — in 
some  tribunal — ^have  an  opportunity  afforded  him  to  be  heard  re- 
specting the  proceeding  under  which  his  property  may  be  taken, 
before  such  proceeding  becomes  final  and  the  valuation  is  irrevoc- 
ably fixed.  And  in  such  cases  there  can  be  no  valid  deprivation  of 
hisproperty  without  it. 

Tne  notice  to  which  we  refer  need  not  be  a  personal  citation ; 
it  is  sufficient  if  it  be  given  by  a  law  designating  the  time  and 
place  where  parties  may  contest  the  justice  of  the  valuation.  As 
a  general  rnle  onlv  a  statutory  notice  is  given.  The  State  may 
designate  the  kind  of  notice  and  the  manner  in  which  it  shall  be 
given.  All  that  we  assert,  or  have  asserted,  is  that  there  mnst  be 
a  notice  of  some  kind  which  will  call  the  attention  of  the  parties 
to  the  subject,  and  inform  them  when  and  where  they  will  be  per- 
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mitted  to  expose  any  alleged  wrong  in  the  vataation  of  which  they 
may  complain. 

It  was  with  reference  to  the  class  of  cases,  where  values  are  to 
be  found  upon  evidence,  that  we  said  in  the  San  Mateo  suit,  that 
notice  and  opportunity  to  be  heard  were  essential  to  the  validity 
of  the  assessment^  and  without  which  the  proceeding  by  which  the 
tax-payer's  property  was  taken  from  him,  would  not  oe  due  pro- 
cess of  law.  We  have  heard  nothing  in  the  argument  of  the  pre- 
sent cases  or  in  the  criticism  of  the  authorities,  which  in  the  slightest 
degree  affects  the  accuracy  of  the  statement.  In  Stuart  t?.  Palmer, 
74  N.  Y.  191,  the  Court  of  Appeals  of  New  York,  in  an  elabo- 
rate opinion,  speaking  by  Mr.  tiustice  Earl,  said :  "  It  is  difficult  to 
define  with  precision  the  exact  meaning  and  scope  of  the  phrase 
*  due  process  of  law.'     Any  definition  which  could  be  given  would 

frobably  fail  to  comprehend  all  the  cases  to  which  it  would  apply, 
t  is  probably  better,  as  recently  stated  by  Mr.  Justice  Miller,  of 
the  United  States  Supreme  Court,  '  to  leave  the  meaning  to  be 
evolved  by  the  gradual  process  of  judicial  inclusion  and  exclusion, 
as  the  cases  presented  for  decision  shall  require,  with  the  reasoning 
on  which  such  decisions  may  be  founded.'  Davidson  v.  New  Or- 
leans, 96  U.  S.  104.  It  may,  however,  be  stated  generally  that 
due  process  of  law  requires  an  orderly  proceeding,  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to  be 
heard,  and  to  defend,  enforce,  and  protect  his  rights.  A  healing 
or  an  opportunity  to  be  heard  is  absolutely  essential.  We  cannot 
conceive  of  due  process  of  law  without  this."  And,  again,  "  It  has 
always  been  the  general  rule  in  this  countiy,  in  every  system  of 
assessment  and  taxation,  to  give  the  person  to  be  assessed  an  op- 
portunity to  be  heard  at  some  stage  of  the  proceedings.  That  due 
process  of  law  requires  this  has  been  quite  uniformly  recognized.** 
Numerous  other  authorities  might  be  cited  to  the  same  purport, 
and  the  language  of  Judge  Cooley,  in  his  Treatise  on  Taxation, 
which  exhibits  a  thoughtful  consideration  of  the  subject,  and  a 
careful  examination  of  the  adjudged  cases,  expresses  the  estab- 
lished law.  Speaking  of  tax  cases  lie  says :  "  We  should  say  that 
notice  of  proceedings  in  such  cases,  and  an  opportunity  for  a  hear- 
ing of  some  description,  were  matters  of  constitutional  right.  It 
has  been  customary  to  provide  for  them  as  a  part  of  what  is  *  due 
process  of  law '  for  these  cases,  and  it  is  not  to  be  assumed  that 
constitutional  provisions,  carefully  framed  for  the  protection  of 
property,  were  intended  or  could  be  construed  to  sanction  legisla- 
tion under  which  officers  might  secretly  assess  one  for  any  amount 
in  their  discretion,  without  giving  him  an  opportunity  to  contest 
the  justice  of  the  assessment.  It  has  often  been  very  pointedly 
and  emphatically  declared  that  it  is  contrary  to  the  first  principles 
of  justice  that  one  should  be  condemned  unheard,  and  it  has  also 
been  justly  observed  of  taxing  officers,  that '  it  would  be  a  danger- 
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ous  precedent  to  hold  that  any  absolute  power  resides  in  them  to 
tax  as  they  may  choose  without  giving  any  notice  to  the  owner- 
It  is  a  power  liable  to  great  abuse,'  ana  it  might  safely  have  been 
added,  it  is  a  power  that  under  such  circumstances  would  be  cer- 
tain to  be  abused.  '  The  general  principles  of  law  applicable  to 
such  tribunals  oppose  the  exercise  of  any  such  power.'  "  Cooley 
on  Taxation,  266. 

Tlie  suggestion  of  counsel  that  there  is  a  difference  in  the  law 
as  to  notice  and  opportunity  of  being  heard,  >vhere  an  assessment 
is  made  for  local  purposes  and  where  it  is  made  under  a  statute 
providing  revenue  for  the  State,  is  without  foundation.  Taxation 
for  local  improvements,  or  for  city,  county,  or  town  purposes,  in- 
volves the  exercise  of  the  same  power  which  is  exerted  in  taxation 
for  State  or  general  purposes.  It  is  the  sovereign  power  of  the 
State  in  both  cases  whicn  authorizes  the  tax,  whether  that  power 
be  exerted  directly  by  an  act  of  the  Legislature,  or  by  a  municipal 
lx)dy  as  an  instrumentality  of  the  State.  "  That  these  assess- 
ments," says  Cooley,  speaking  of  such  as  are  special,  "  are  an  exer- 
cise of  the  taxing  power  has  over  and  over  again  been  aflSrmed, 
until  the  controversy  may  be  regarded  as  closed."  And  this  state- 
ment is  supported  in  a  note  to  his  treatise,  by  a  reference  to  nu- 
merous adjudged  cases.     P.  430. 

The  object  both  of  taxation  for  general  purposes  and  of  assess- 
ments for  local  purposes  is  to  raise  money.  In  both  cases  property 
is  valued  and  a  certain  proportion  of  the  valuation  taken  for  the 
designated  purpose,  Wnether  that  purpose  be  general  or  local,  it 
in  no  respect  changes  the  essential  character  of  the  proceeding. 
The  property  from  which  the  exaction  is  to  be  made  is  less  exten- 
sive m  tne  one  case  than  in  the  other ;  but  in  both  there  must  be 
evidence  of  its  value  and  a  judicial  determination  respecting  it. 
And  the  fact  that  in  cases  of  local  improvements  there  is  sometimes 
a  consideration  also  of  the  benefits*  to  be  received,  takes  nothing 
from  the  judicial  character  of  the  proceeding. 

The  clause  of  the  Constitution  wiiich  forbids  deprivation  of  prop- 
erty without  due  process  of  law,  places  liberty  under  the  same 
guaranty,  and  no  one  can  be  deprived  of  eitlier — property  or  lib- 
erty— under  the  name  of  taxation,  any  more  than  under  any  other 
name,  by  oflScers  of  the  State,  without  some  notice  of  their  pro- 
ceedings and  a  right  to  be  heard  respecting  their  determination 
before  it  is  executed. 

The  covenant  in  the  mortgage  of  the  Southern  Pacific  R.  E.  Co. 
cannot  affect  one  way  or  the  other  the  right  of  the  plaintiff  to  re- 
cover against  that  company.  The  power  of  the  State  is  not  en- 
larged nor  diminished  by  it.  It  is  not  made  with  the  State  and 
could  not  be  enforced  by  it.  So  far  as  the  power  or  action  of  the 
State  is  concerned,  it  cannot  possibly  have  any  influence.  It  is  a 
matter  which  concerns  only  the  parties.  They  can  by  arrangement 
18  A.  &  £.  R  Cas.— 14 
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vary  it  any  d^y ;  they  may  enlarge  it,  qualify  it,  or  release  it  when* 
ever  they  choose.  It  would  be  strange,  indeed,  if  the  State's  power 
of  taxation  depended  in  any  way  upon  the  stipulation  of  third 
parties,  or  the  validity  of  a  tax  oould  be  affected  by  it.  The  cove- 
nant reads  as  follows :  "  And  the  said  party  of  the  first  part  hereby 
agrees  and  covenants  to  and  with  the  said  parties  of  the  second 
part,  and  their  successors  in  said  trust,  that  it  will  pay  all  ordinary 
and  extraordinary  taxes,  assessments,  and  other  public  burdens  atid 
charges  which  shall  or  may  be  imposed  upon  the  property  herein 
described  and  hereby  mortgaged,  and  every  part  thei'eof ."  Then 
follows  a  provision  that  the  mortgagees  or  any  bondholder  ma^', 
in  case  of  defanlt  by  the  mortgagor,  pay  and  discharge  the  taxes 
and  any  lien  or  incumbrance  upon  the  property  prior  to  the  mort- 
gage, and  that  for  such  payments  the  party  making  them  shall  be 
allowed  interest  and  be  secured  by  the  mortgage. 

The  covenant  is  necessarily  limited  to  such  tax^  as  may  be  law- 
fully levied  on  the  mortgaged  property,  such  as  the  mortgagor  is 
personally  bound  to  the  State  to  pay,  and  to  such  other  liens  as  may 
arise  from  his  pi-evious  contract  with  respect  to  the  property.  The 
mortgagor  could  not  be  required  to  pay  any  other  taxes  or  dis- 
charge any  other  liens,  and  should  the  mortgagees  pay  or  discharge 
any  other,  they  could  neithei*  hold  the  mortgage  as  security  for  the 
amount,  nor  the  mortgagor  liable.  The  covenant  cannot  be  con- 
strued to  extend  to  any  taxes  levied  in  disregard  of  the  Constitu- 
tion or  laws,  nor  to  such  liens  as  may  arise  from  a  tax  on  other 
than  the  mortgaged  property,  nor  from  any  act  of  the  mortgagees, 
nor  any  judgment  against  them.  Should  a  judgment,  for  instance, 
against  tliem  become  a  lien  upon  all  their  interests  in  real  property, 
and,  among  othere,  on  that  conferred  by  the  mortgage,  it  would 
not  be  embraced  by  the  covenant.  That  does  not  cover  taxes  levied 
or  leviable  on  the  mortgage,  nor  on  the  bonds  secured ;  they  are 
not  within  its  terms,  and  the  State  cannot  enlarge  its  meaning. 

At  the  time  the  mortgage  was  given,  there  had  been  conflicting 
decisions  of  the  Supreme  Court  of  the  State  as  to  the  liability  of 
mortgages  to  taxation.  It  must  be  supposed  that  the  parties  were 
well  acquainted  with  these  rulings,  and,  though  the  last  decision 
then  rendered  was  against  their  taxation,  it  was  the  subject  of 
popular  comment  and  discontent ;  and  counsel  inform  us,  was  one 
of  the  most  potent  causes  which  led  to  the  calling  of  a  convention 
to  change  the  Constitution.  If  the  parties,  therefore,  had  intended 
to  enter  into  a  covenant  that  should  bind  the  mortgagor  to  pay  any 
taxes  which  might  thereafter  be  levied  on  the  mortgage,  it  would 
have  been  the  natural  and  easy  way  to  say  so.  Not  having  said  so, 
we  cannot  impute  to  the  language  used  anything  beyond  its  plain 
meaning — ana  that  is,  that  the  mortgagor  would  pay  such  taxes  and 
discharge  such  liens  on  the  property  as  should  be  legally  charge- 
able to  him ;  not  such  as  the  law  might  afterwards  impose  upon 
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the  mortgagees.  In  fact,  the  covenant  creates  no  greater  liability 
on  the  part  of  the  mortgagor  than  would  have  existed  without  it ; 
and  it  was  inserted  only  out  of  abundant  caution.  Every  mort- 
gagor is  bound  to  pay  the  taxes  lawfully  levied  on  the  property 
mortgaged,  and  to  discharge  any  liens  created  by  his  previous  act ; 
and  it  at  any  time  the  mortgagee  is  compelled  to  pay  the  taxes  and 
discharge  such  liens  to  preserve  the  security,  he  can  collect  the 
amount  from  the  mortgagor.  So  the  question  comes  back  to  the 
original  point  in  the  case — ^were  the  taxes  for  which  the  present 
action  was  brought  lawfully  levied  ?  If  so,  they  can  be  enforced, 
whatever  may  be  the  private  relations  or  stipulations  between  the 
parties  to  the  security.  If  not  lawfully  levied,  if  the  law  or  State 
Constitution,  under  which  they  were  imposed,  is  in  conflict  with 
the  inhibitions  of  the  Federal  Constitution,  if  the  taxes  were  laid 
upon  interests  with  which  the  mortgagor  had  parted,  they  cannot 
be  enforced,  whatever  may  be  the  pledges  of  the  parties  to  eacli 
other.  The  ar^mentof  the  plaintiS  amounts  to  this — if  the  taxes 
liad  been  lawfmly  levied  on  the  mortgage,  the  mortgagor  would 
liave  been  obliged  to  pay  them  under  its  covenant ;  therefore  it  is 
not  injured  by  the  illegality  of  the  levy,  and  not  being  injured 
by  it,  should  not  be  heard  to  complain  of  it,  but  be  com- 
pelled to  pay  the  taxes.  The  answer  to  this  specious  reason- 
ing is  obvious.  If  the  taxes  are  not  lawfully  levied,  there  are 
none  for  the  payment  of  which  the  covenant  can  be  invoked 
even  by  the  mortgagees.  The  plaintiff  must  show  that  there  rests 
upon  the  mortgagor  a  legal  obligation  to  the  State  to  pay  the  taxes 
arising  upon  its  constitution  or  Taws,  not  from  any  stipulation  the 
parties  may  have  made  with  each  other,  with  which  the  State  has 
no  concern.  The  action  is  not  to  enforce  a  lien  upon  the  property ; 
it  is  for  a  personal  demand,  and  a  personal  liability  to  the  State 
must  be  shown.  No  other  liability  of  any  kind  to  any  party  can 
aid  a  recovery. 

The  covenant  we  hive  been  considering  is  not  contained  in  the 
mortgage  on  the  lands  of  the  Central  Pacific  Company ;  and  for 
such  lands  in  California,  amounting  to  upwards  of  six  hundred  and 
fifty  thousand  acres,  that  company  is  assessed  and  taxed  without 
any  deduction  of  the  mortgage  from  their  value,  just  as  the  South- 
ern Pacific  Company  is  taxed  for  its  lands.  Tlie  amount  due  on 
the  land  mortgage  is  over  five  and  a  half  million  dollars. 

I  have  thus  gone  over,  so  far  as  I  deem  it  necessary  or  impor- 
tant, the  seveiui  positions  of  counsel  for  the  plaintiffs,  and  in  none 
of  them  do  I  find  any  sufllcient  answer  to  the  objection  of  the  de- 
fendants. This  opinion  might,  therefore,  close  with  a  simple  or- 
der directing  judgment  for  the  defendants.  But  owing  to  misap- 
prehensions  that  have  largely  prevailed  in  the  community  since  the 
trial  of  the  San  Mateo  Case,  which  involved  similar  questions,  as 
to  the  effect  of  a  decision  against  the  State  upon  its  right  to  sub- 
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i'ect  railroad  property  to  ite  just  proportion  of  the  pnblic  burdens^ 
'.  will  venture  to  make  some  suggestions  as  to  the  manner  in  which 
all  such  demands  of  the  State  may  be  enforced  without  infringing 
any  principle  of  Constitutional  law.  I  am  profoundly  sensible  of 
the  irritation  which  a  supposed  desire  to  escape  from  the  just  bur- 
dens of  government  naturally  creates.  The  more  powerful,  the 
more  wealthy  the  party,  the  more  intense  the  feeling  ;  and  it  finds 
expression  in  words  of  bitter  complaint,  not  merely  against  the 
party,  but  sometimes  also  against  any  administration  of  justice 
which  tolerates  such  supposedevasion.  It  is  sometimes  forgotten 
that  the  Courts  cannot  supply  the  defects  of  the  law,  nor  always 
correct  the  mistakes  of  public  oflScers,  nor  the  errors  even  of  learned 
counsel.  Certainly  no  member  of  this  Court  would  countenance 
the  escape  of  anybod;jr  from  his  just  obligations ;  but  it  cannot, 
with  any  seeming  justice,  declare  that  one  party  shall  discharge  an 
obligation  which  the  law,  properly  administered,  would  impose  upon 
anotner.  Its  duty  is  to  administer  the  law  as  it  finds  it,  not  to 
make  it,  never  forgetting  that  its  administration  must  always  be  in 
subordination  to  those  great  principles  for  the  protection  of  private 
rights,  which  are  embodied  in  our  Kational  Constitution,  and  which 
are  of  priceless  value  to  every  one  in  the  State. 

The  milroad  companies  in  California  are  taxed  yearly  to  an  amount 
exceeding  $600,000.  Their  property  is  heavily  encumbered  with 
mortgages,  amounting  to  much  more  than  its  actual  value.  Why 
should  they  not  be  allowed  by  law,  if  they  pay  this  sum,  a  credit 
for  it  on  their  mortgages,  as  any  natural  person  paying  it  would  be 
allowed  ?  Why  should  this  unjust  discrimination  be  made  against 
them  ?  Why  should  they  by  law  be  denied  a  credit  for  this  more 
than  $600,000  a  year  ?  Is  there  any  justice  in  this  denial  ?  There 
is  no  difficulty  in  assessing  and  taxing  the  mortgages,  if  the  words 
"except  as  to  railroad  and  other  quasi  public  corporations"  be 
eliminated  from  the  Constitution  as  invalid.  The  imaginary  diffi- 
culty has  arisen  from  the  supposed  necessity  of  taxing  the  debts, 
which  the  bonds  secured.  As  these  are  held  in  diflFerent  parts  of 
the  country,  some  out  of  the  State,  it  would  be  impossible,  it  is 
said,  to  reach  them.  But  the  answer  is  that  the  taxes  should  be 
placed  upon  the  mortgages,  which  for  purposes  of  assessment  and 
taxation,  are  to  be  treated  as  interests  in  the  property  mortgaged, 
as  much  so  as  if  it  had  been  unconditionally  conveyed  to  the 
mortgagees.  The  records  of  the  different  counties  show  the 
mortgages.  The  assessors  can  return  to  the  Board  of  Equalization 
the  value  of  the  property  covered  by  the  mortgages  in  their  repec- 
tive  counties,  unaer  section  3678  of  the  Political  Code.  The  board 
would  then  have  the  value  of  the  property  of  the  companies  and 
the  amount  of  the  mortgages  before  them.  The  mortgage  of  the 
Southern  Pacific  Company  being  greater  than  the  value  of  the  en- 
tire mortgaged  property,  it  would  be  assessed  at  such  value.     It 
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could  never,  as  a  mortgage,  be  worth  more  than  the  property.  If 
neoeeeary  or  convenient,  tlie  assessment  of  the  mortgage  on  the  road- 
way, roadbed,  rails,  and  rolling-stock  could  be  stated  separately 
from  the  value  of  the  mortgage  on  other  property  of  the  company, 
and  apportioned  to  the  different  counties  as  at  present.  The  value 
of  the  mortgage  on  other  property  could  also  be  apportioned  as  re- 
quired by  the  Political  Code.  Why  then  .should  not  this  system 
be  pursued  ?  The  State  would  thus  collect  all  the  taxes  which  it 
ought  to  collect.  The  tax  being  a  lien  upon  the  property,  could  be 
eiifoixjed  by  a  sale  of  the  property,  just  as  though  it  was  levied  on 
the  property,  and  not  upon  the  mort^ges.  If  the  companies  should 
tlxen  pay  the  tax,  they  could  by  the  law  claim  credit  tor  it  on  their 
mortgages ;  and  it  would  be  deducted  in  the  payment  of  the  inter- 
est or  principal  of  their  bonds.  Then  justice  would  be  done  to 
the  corporations  as  it  is  done  to  individuals.  The  same  proceeding 
could  be  pursued  with  the  first  mortgage  on  the  property  of  the 
Central  Pacific  Company.  That  also  being  greater  than  the  value 
of  the  property,  tlie  State  would  be  able  to  collect  as  large  a  revenue 
as  by  taxation  on  the  property  itself,  and  the  Company  would  have 
the  benefit  of  the  payment  by  a  credit  on  its  mortgage. 

It  follows  from  the  views  expressed,  that  findings  must  be  had 
for  the  defendants,  and  judgment  in  their  favor  entered  thereon. 

Concurring  opinion  by  Sawyer,  Circuit  Judge : 

The  discussion  in  this  opinion,  though  applicable  to  all  the  cases 
tried,  will  have  special  reference  to  the  facts  in  the  case  of  Santa 
Clara  County  v.  The  Southern  Pacific  R.  R.  Co.  This  case  is  simi- 
lar in  its  main  features  to  that  of  San  Mateo  ^^  Southern  Pacific 
R.  R.  Co.,  decided  by  this  court  last  year.     8  Sawyer,  281. 

The  questions  involved  require  for  their  solution  a  construction 
of  two  clauses  in  the  first  section  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  which  declare  that  no 
State  shall  "  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  Does  the  requirement  of 
due  process  of  law  extend  to  the  taking  of  property  by  taxation, 
and  does  equality  of  protection  by  the  laws  secure  a  person,  what- 
ever his  association  with  others  in  business,  from  the  imposition  of 
greater  burdens  by  taxation  than  such  as  are  equally  imposed  upon 
others  under  like  circumstances  ?  Or,  are  persons  excepted  from 
the  protection  of  these  provisions  when  their  property  is  taken  for 
the  support  of  government,  or  when  they  are  associated  with  others 
in  a  corporation  for  the  more  convenient  transaction  of  their  busi- 
ness. 

First  As  to  the  meaning  of  the  phrase,  "  due  process  of  law," 
in  the  amendment,  I  used  this  language  in  the  San  Mateo  Case : 
"No  one,  I  apprehend,  would  for  a  moment  contend  that  a  man's 
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life,  or  his  liberty,  could  be  legally  taken  away  without  notice  of 
the  proceeding,  or  without  being  offered  an  opportunity  to  be 
heara ;  or  that  a  proceeding  whereby  his  life  or  liberty  should  be 
forfeited,  or  permanently  affected,  without  notice  or  opportunity 
to  be  heal^d  in  his  own  defence,  could,  by  any  possibility,  be  by 
*  due  process  of  law,'  In  such  cases  there  could  be  no  just  concep- 
tion of  '  due  process  of  law,*  that  would  not  embrace  these  elements 
of  notice  and  opportunity  to  be  heard.  Any  conception  excluding 
these  elements  would  be  abhorrent  to  all  our  ideas  of  either  law  or 
justice.  If  these  elements  must  enter  into  and  constitute  an  essen- 
tial part  of  due  process  of  law  in  respect  to  life  and  liberty,  they 
must  also  constitute  essential  ingredients  in  due  process  of  law 
where  property  is  to  be  taken ;  for  the  guaranty  in  the  Constitution 
is  found  in  the  same  provision,  in  the  same  connection,  and  in  the 
identical  language  applicable  to  all.  One  meaning,  therefore,  can- 
not be  attributed  to  the  phrase  with  respect  to  property,  and 
another  with  respect  to  life  and  liberty."     lb.,  288. 

And  it  was  argued  that  the  same  construction  must  be  given  to 
the  same  language  when  used  in  the  same  relation  with  reference 
to  property,  which  is  given  to  it  when  used  with  reference  to  life 
ana  liberty,  and,  therefore,  that  due  process  of  law,  whereby  a 
party  is  to  be  deprived  of  his  property,  as  one  element  or  ingre- 
dient,  must  include  an  opportunity  to  be  heard.  This  principle 
was  conceived  to  be  established  by  an  unbroken  line  of  authorities. 
On  the  trial  of  this  case  counsel  have  vehemently  assailed  this  doc- 
trine, accompanied  with  a  confident  assertion  that  it  has  not  the 
sanction  of  any  authority,  and  that  the  only  authority  upon  the 
point  is  against  it,  and  was  not  referred  to  by  the  Court  or  by  coun- 
sel in  the  San  Mateo  Case.  It  maybe  well,  therefore,  to  give  some 
further  consideration  to  the  position  asserted. 

No  counsel  has  yet  appeared  who  has  endeavored  to  maintain  the 
proposition  that,  if  a  man's  life  is  taken,  or  he  is  permanently  de- 
prived of  his  liberty,  by  some  secret  tribunal  or  body  of  men,  with- 
out having  notice  or  an  opportunity  to  be  heard  in  his  own  defence, 
he  has  had  the  benefit  of  *'  due  process  of  law."  If  there  is  any- 
thing that  was  settled  under  the  principles  of  the  common  and  the 
constitutional  law  of  England,  beiore  the  severance  of  the  Colonies 
from  the  mother  country  and  the  establishment  of  our  National 
Constitution,  it  is,  that  no  man  can  be  deprived  of  his  life  or  his 
liberty  without  being  afforded  an  opportunity  to  be  heard  in  his 
own  defence.  The  law  of  the  land— due  process  of  law — vouch- 
safes to  him  this  right  or  privilege.  A  man  deprived  of  life  with- 
out having  an  opportunity  to  he  heard,  is  simply  assassinated,  or 
murdered ;  and  tne  man  permanently  immurea  in  a  dungeon  for 
an  imputed  offence,  upon  the  order  of  any  man  or  body  of  men, 
without  an  opportunity  to  be  heard  against  the  charge  made,  is  ar- 
bitrarily and  despotically  deprived  of  his  liberty  without  authority 
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of  law — withont  "  due  process  of  law,"  and  iii  direct  violatiou  of 
^^  the  law  of  the  land."  So  also,  I  have  understood  it  to  be  equally 
well  established,  as  a  part  of  the  common  and  constitutional  law 
of  England,  as  a  general  rule,  that  no  man's  property  can  be  law- 
fully taken  from  nim  against  his  will  without  an  opportunity  of 
being  heard. 

The  rights  of  life,  liberty,  and  property  are  all  fundamental, 
personal  rights  of  the  same  grade  or  character.  They  are  treated 
as  such  in  the  amendment  to  the  Constitution  in  question;  and 
placed  upon  precisely  the  same  legal  footing,  in  the  same  sentence; 
the  identical  words,  witliout  even  a  repetition,  covering  them  all — 
nor  "  shall  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law."  Ko  one  has  attempted  to  maintain  the  prop- 
osition, that  a  person  can  be  lawfully  deprived  of  his  life  or 
liberty  without  an  opportunity  to  be  heard,  nor  has  any  one,  so  far 
as  I  am  aware,  endeavored  to  show  that  "due  process  of  law,"  as 
a  general  rule,  i-especting  notice,  and  an  opportunity  to  be  heard, 
means  one  thing  with  reference  to  depriving  one  of  life  and  liberty, 
and  something  else,  with  reference  to  depriving  him  of  property. 
Counsel  only  seek  to  maintain  that  "due  process  of  law"  does  not, 
universally,  require  an  opportunity  to  be  heard,  as  a  condition  of 
lawfully  depriving  one  of  his  property,  without  considering  the 
other  branch  of  the  proposition.  It  devolves  upon  those  who 
maintain  that  there  is  a  diSerence  in  the  signification  of  this  clause^ 
as  a  general  rule,  when  applied  to  life  and  liberty  and  when  applied 
to  property,  to  clearly  establish  it ;  and  if  there  is  an  exception  to 
the  universality  of  the  rule,  to  point  it  out,  and  show  that  the  case 
under  consideration  is  witliin  the  exception. 

In  combating  the  principle  stated  it  is  insisted  that  the  language 
used  by  the  court  is  too  broad ;  that  there  are  cases — peculiar  cases 
— ^as  shown  by  the  authority  cited,  to  which  it  is  inapplicable.  If 
this  were  so,  it  would  only  appear  that  there  may  be  exceptions  to 
the  general  rule,  depending  upon  special  circumstances  and  long 
established  usage.  It  would  then  be  necessary  to  show  that  the 
case  in  hand  is  within  some  recognized  exception,  and  this  has  not 
been  done. 

In  the  San  Mateo  Case  we  disclaimed  any  attempt  to  give  an 
accurate  definition  of  the  term  "  due  process  of  law,"  which  should 
be  "  applicable  to  all  cases,"  as  it  was  not  deemed  "  necessary  for 
the  determination  of  that  case."  This  disclaimer  left  room  for 
exceptions  founded  upon  long  recognized  and  well-established  usa^e. 
We  there  said  that  "  to  take  one's  property  by  taxation  is  to  deprive 
one  of  his  property;  and  if  not  taken  in  pursuance  of  the  law  of 
the  land,  in  some  due  and  recognized  course  of  proceedings  based 
npon  well  recognized  principles  in  force  before  and  at  the  time 
this  clause  was  first  introduced  into  the  various  constitutions  and 
the  legislation  of  the  country — is  to  take  it  without  due  process  of 


216  SANTA  CLARA  V.  SOUXHSBN  PACIFIC   B.   R.   CO. 

law."  The  doctrine  was  recognized  that  tlxose  forms  and  courses 
of  proceeding  based  upon  well-recognized  principles  in  force  before 
and  at  the  time  of  the  adoption  of  our  National  Constitution, 
would  be  "  due  process  of  law."  The  case  of  Murray's  Lessee  et 
al.  V.  Hoboken  Land  and  Improvement  Company,  18  How.  274, 
is  a  case  of  the  kind — an  exception  to  the  ordinary  rule  of  law 
depending  upon  the  peculiar  character,  conditions,  and  circum- 
stances of  the  case. 

The  mode  of  proceeding  in  this  particular  class  of  cases  had  tlic 
sanction  of  long-established  usage  in  England  befoi'e  and  down  to 
the  settlement  of  our  country;  and  Mr.  Justice  Cmtis'  whole  opinion 
is  a  labored  effort  to  show,  that  the  case  he  was  discussing,  was  an 
exception  to  the  ordinary  rule  of  law,  dependent  alone  upon  long- 
established  and  exceptional  usage.  The  case  was  that  of  a  default- 
ing public  officer,  who  had  collected  a  large  amount  of  public 
revenue  of  the  United  States,  and  appropriated  it  to  his  own  use. 
The  act  of  Congress  provided  a  summary  mode  of  proceeding  to 
collect  the  money  from  him.  It  provided,  among  other  things,  for 
an  auditing  of  the  defaulting  official's  accounts,  and  certifying  the 
amount  due  by  tlie  proper  officers  of  the  Treasury  (the  accounts 
are.  made  up  from  the  returns  of  the  officer  himself,  and  are  matters 
of  record  in  the  Treasury  Department);  that  when  so  audited  and 
certified,  it  should  become  a  hen  on  the  property  of  the  defaulting 
officer,  which  should  be  enforced  by  seizure  and  sale,  under  a  disti'ess 
warrant,  issued  by  the  solicitoi-s  of  the  Treasury.  The  Constitution 
having  invested  the  judicial  power  in  the  courts,  and  declared  tliat 
the  judicial  power  shall  extend  to  controvereies  to  which  the  United 
States  are  a  party,  the  questions  were,  whether  these  acts,  under 
the  statute  of  1820,  were  an  exercise  of  judicial  power,  vested 
solely  in  the  courts;  and  if  not  an  exercise  of  judicial  power, 
whether  such  a  seizure,  under  the  warrant,  without  the  action  of 
the  judicial  power,  did  not  deprive  the  party  of  his  property 
"without  due  process  of  law,"  in  violation  of  the  provisions  of 
the  Constitution  on  that  point.  Or,  as  stated  by  Mr.  Justice  Curtis 
himself,  the  questions  were,  whether  "a  collector  of  customs,  from 
whom  a  balance  of  account  has  been  found  to  be  due  by  accounting 
officers  of  the  Treasury,  designated  for  that  purpose  by  law,  can  be 
deprived  of  his  liberty,  or  property,  in  order  to  enforce  payment 
of  that  balance,  without  the  exercise  of  the  judicial  power  of  the 
United  States,  and  yet  by  '  due  process  of  law,'  within  the  meaning 
of  those  terras  in  the  Constitution;  and  if  so,  then,  secondly, 
whether  the  warrant  in  question  was  such  due  process  of  law  ?" 
He  discusses  the  question  as  to  what  is  meant  by  ^^  due  process  of 
law,"  and  concludes,  that  a  distress  warrant,  so  lar  as  the  warrant 
itself  is  concerned,  is  due  process  of  law,  provided  there  is  no 
judicial  action  necessary  as  a  basis  for  it;  for  Congress  can  pro- 
.<:cribe  any  kind  of  process,  so  far  as  the  form  and  mode  of  issue  is 
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concerned.  He  tlien  discusses  the  qnestioii,  as  to  whether  the  action 
of  the  Treasury  Department,  in  auditing  and  certifying  the  account, 
constituted  a  sufficient  basis  for  the  warrant  to  make  the  proceed- 
ing due  process  of  law.  There  being  nothing  in  the  Constitution 
to  expressly  autliorize  the  proceeding,  he  "  looked  to  the  usages 
and  modes  of  proceedings  existing  in  the  common  and  statute  laws 
of  England,  before  the  emigration  of  our  ancestors  from  England, 
and  which  are  not  shown  to  have  been  unsuited  to  their  civu  and 
political  condition  by  having  been  acted  on  by  them  after  the  settle- 
ment of  this  country."  He  found  in  regard  to  debtors  of  the  King 
— defaulting  receivers  of  the  revenue  in  particular — that  a  summary 
rerpedy  existed,  and  a  writ  of  extent  might  be  levied  upon  their 
goods  and  lands;  but  "  to  authorize  a  writ  of  extent,  however,  the 
debt  must  be  matter  of  record  in  the  King's  Exchequer."  Thus 
the  debt  was  already  ascertained  by  matter  of  record. 

"  In  regard  to  debts  due  upon  simple  contracts  other  than  those 
dne  from  collectors  of  the  revenue,  and  other  accountants  of  the 
Crown,  the  practice  from  very  ancient  times  has  been  to  issue  a 
commission  to  inquire  as  to  the  nature  of  the  debt" — a  proceeding 
of  a  strictly  judicial  nature  and,  therefore,  due  process  of  law. 
These  proceedings  wei*e  had  under  various  acts  of  Parliament — 
that  omnipotent  legislative  body  which  could  repeal  Magna  Charta 
itself. 

Justice  Curtis  proceeds :  "  This  brief  sketch  of  the  modes  of 
proceeding  to  ascertain  and  enforce  payment  of  balances  due  from 
receivers  of  the  revenue  in  England,  is  sufficient  to  show  that  the 
methods  of  ascertaining  the  existence  and  amount  of  such  debts,  and 
compelling  their  payment,  have  varied  widely  from  the  usual  course 
of  the  common  law  on  other  subjects ;  and  that  as  respects  such 
debts,  due  from  such  officere,  the  law  of  the  land,  authorized  the 
employment  of  auditors,  and  an  inquisition  without  notice,  and  a 
species  of  execution,  bearing  a  very  close  resemblance  to  what  is 
termed  a  warrant  of  distress  in  the  act  of  1820,  now  in  question." 
"  It  is  certain,  that  this  diversity  in  the  law  of  the  land,  between 
public  defaulters  and  ordinary  debtors,  was  understood  in  this 
country  and  entered  into  the  legislation  of  the  colonies  and  prov- 
inces, and  more  especially  of  the  States,  after  the  Declaration  of 
Independence,  and  before  the  formation  of  the  Constitution  of  the 
United  States." 

As  thus  seen,  this  mode  of  enforcing  the  payment  of  balances 
was  limited  to  defaulting  collectors,  and  "receivers  of  the  pub- 
lic revenues  of  England,  and  where  the  debts  were  of  record  in 
the  King's  Exchequer."  And  it  shows  that  the  methods  of  ascer- 
taining the  '  existence  and  amount  of  such  debts  and  compelling 
their  payment  have  varied  widely  from  the  usual  course  of  the 
common  law  on  other  subjects ;  "  and  as  respects  such  debts  due 
from  fiuch  officers,  'the  law  of  the  land*  authorized"  a  summary 
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process  similar  to  that  of  the  law  of  1820 ;  and  ^^  this  diversity  in 
the  4aw  of  the  land'  between  public  defaulters  and  ordinary 
debtors  was  understood  in  this  country."  Thus,  this  mode  of  pro- 
ceeding was  an  exception  to  the  general  rule  as  to  what  is  "  tlie 
law  of  the  land,"  or  "  due  process  of  law,"  made  in  favor  of  the 
King  against  those  who  accepted  office  from  him,  under  and  sub- 
ject to  Taws  burdened,  at  the  time,  with  peculiar  and  stringent  rem- 
edies, and  then  violated  their  duties  and  trusts  by  appropriating 
the  public  i^evenues  collected  instead  of  putting  them  into  the 
TreasuiT ;  and  whose  indebtedness  was  "  matter  of  record  in  the 
King's  Exchequer."  This  exception  is  recognized  by  the  Court,  but 
as  an  exception,  and  the  decision  is  put  upon  tlie  ground  that  it  is 
an  exception,  and  not  the  rule.  '*  For,"  says  Mr.  Justice  Curtis, 
"  thougu  '  due  process  of  law '  generally  implies  actor,  reus,  judex, 
regular  allegations,  opportunity  to  answer,  and  a  trial  according  to 
some  settled  Qoui'se  of  judicial  proceedings,  2  Inst.  47,  50 ;  £u>ke 
V.  Henderson,  4  Dev.  N.  C,  15 ;  Taylor  v.  Potter,  4  Hill,  146  ; 
Van  Zant  v.  Waddell,  2  Yerg.  260 ;  State  Bank  v.  Cooper,  Id. 
599 ;  Jones'  Heii^s  v.  Perry,  10  id.  59  ;  Green  v,  Briggs,  1  Curtis 
311,  yet  this  is  not  universally  true."  An  exception,  then,  is  found 
in  cases  against  defaulting  public  officers  whose  debts  are  of  record. 
And  such  was  the  case  of  Murray's  Lessee  u  Hoboken  Land  and 
Improvement  Company. 

The  Court,  in  speaking  of  duties  levied,  and  of  defaulting 
officers,  further  says :  "  What  officers  should  be  appointed  to  col- 
lect the  revenue  thus  authorized  to  be  raised,  and  to  disburse  it  in 
payment  of  the  debts  of  the  United  States ;  what  duties  should  be 
required  of  them .;  when  and  how,^  and  to  whom  they  should  ac- 
count, and  what  security  they  should  furnish,  and  to  what  reme- 
dies they  should  be  subjected  to  enforce  the  proper  discharge  of 
their  duties.  Congress  was  to  determine.  In  the  exercise  of  their 
powers,  they  have  required  collectors  of  customs  to  be  appointed ; 
made  it  incumbent  on  them  to  account,  from  time  to  time,  with 
certain  officers  of  the  Treasury  Department,  and  to  furnish  sureties 
by  bond  for  the  paymentof  all  balances  of  the  public  money  which 
may  become  due  from  them.  And  by  the  act  of  1820,  now  in 
question,  they  have  undertaken  to  provide  summary  means  to 
compel  these  officers — ^and  in  case  of  their  default,  their  sureties 
— to  pay  such  balances  of  the  public  money  as  may  be  in  their 
hands." 

Whatever  may  have  been  the  grounds  of  the  distinction  origin- 
ally made  between  defaulters  of  the  public  revenue  and  omer 
citizens,  the  case  of  sudi  defaulting  officers  is  clearly  shown  to  be 
an  exception  to  the  general  rule,  resting  upon  very  special  circum- 
stances, and  the  case  cited  and  relied  on  is  a  striking  illustration,  of 
the  maxim  that  '^  the  exception  proves  the  rule." 

But,  again,  under  the  statute  of  1820,  3  Stat.  U.  S.  595,  by  the 
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provisionfl  of  section  4,  the  party  did  in  fact  have  an  opportnnity 
to  be  heard  before  he  conld  be  deprived  of  his  property.  That 
section  provided  ''  that  if  any  person  should  consider  himself  ap:« 
grieved  dv  any  wari-ant  issued  under  this  act,  he  may  prefer  a  bill 
of  complaint  to  any  District  Judge  of  the  United  States,  setting 
forth  the  nature  and  extent  of  the  injury  of  which  he  complains," 
and  have  a  hearing.  It  is  true  that  there  was  a  determination  of 
his  liability,  and  process  issued,  which  would  become  final  and  con* 
clnsive  if  he  did  not  ask  for  a  hearing,  and  Mr.  Justice  Curtis  ob- 
serves, upon  this  section  :  "  The  act  ofl820  makes  such  a  provision 
for  reviewing  the  decision  of  the  accounting  officers  of  the  Treas- 
ury. But  until  it  is  reviewed  it  is  final  and  binding."  80  in  all 
cases  of  taxes  under  the  Constitution  of  California,  except  where 
the  assessment  is  by  the  State  Board  of  Equah'zation,  the  assessment 
is  first  made  by  the  assessor,  and  the  tax-payer  may  afterwards,  on 
a  proper  petition,  have  the  action  of  the  assessor  reviewed  by  the 
Board  of  Equalization,  and  thus  have  an  opportunity  to  be  heard  be- 
fore his  property  is  finally  appropriated ;  yet,  if  he  does  not  apply 
for  such  review,  the  tax  levy  becomes  final  and  conclusive,  and  will 
be  collected  in  the  ordinary  way  by  seizure  and  sale,  or  such  other 
means  as  may  be  provided. 

BoUi  the  ordinary  tax-payer  under  the  laws  of  California  and  the 
defaulting  officers  under  the  act  of  1820,  therefore,  have  an  oppor- 
tunity to  De  heard  before  their  property  can  be  finally  appropnated, 
in  a  similar  sense,  and  at  a  corresponding  stage  of  tne  proceeding. 
If  the  opportunity  thus  afforded  the  tax-payer  is  in  accordance  wim 
due  process  of  law  within  the  general  rule,  it  is  not  apparent  why 
the  opportunity  afforded  the  defaulting  officer  by  the  act  of  1820  is 
not  also.  They  both  stand  upon  the  same  footing  as  to  the  time 
when  an  opportunity  to  be  heard  is  given — the  first  determination 
before  a  hearing  being  only  provisional ;  the  accounting  and  seizure 
under  the  act  of  1820  being  something  in  the  nature  of  an  attach- 
ment to  secure  a  lien,  with  an  opportunity  to  be  afterwards  heard 
if  the  amount  claimed  by  the  Government  is  not,  in  fact,  due. 

In  our  judgment,  this  case  in  no  sense  or  particular  conflicts  with 
the  point  decided  by  us  as  to  the  general  rule — and  the  rule  ap- 
plicable to  that  sense — in  the  San  Mateo  County  Case  ;  on  the  con- 
trary, we  think  it  a  strong  case  to  support  the  rule.  It  was  cited  by 
cotinsel  and  considered  by  us  in  the  San  Mateo  Case,  but  we  did 
not  think  it  militated  against  our  decision,  and  we  did  not  deem  it 
necessary  to  extend  the  discussion  by  noticing  it  in  the  opinions 
delivered.  But  after  carefully  reviewing  the  case,  in  consequence 
of  its  being  so  confidently  relied  on,  and  the  only  one  relied  on,  as 
being  inconsistent  with  our  decision  on  this  point,  we  think  it  may 
well  be  cited  by  us  as  a  strong  authority  in  support  of  our  judg 
ment.  These  tax  cases  certainly  are  not  within  tne  exception  rec- 
ognized in  that  case.     The  case  is  the  only  authority  cited — unless 
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the  Illinoifi  R.  R.  Tax  Cases,  92  XJ.  S.  575,  were  so  regarded  by 
comisel — claimed  to  be  in  conflict  with  oar  decision  on  tiiis  point, 
and  the  Hoboken  Land  Case  cited  had  no  relation  at  all  to  wnat  is 
necessary  to  constitute  a  valid  levy  a  public  tax.  Ko  authority 
was  cited  to  show  that  a  tax  levy  upon  property  to  be  assessed  upon 
evidence  of  its  value  is  one  of  the  exceptions  to  the  general  rule, 
that  an  opportunity  to  be  heard  before  property  can  be  taken  from 
its  owner  and  appropriated  to  public  use,  is  an  essential  element  of 
''  due  process  of  law." 

In  the  Illinois  Railroad  Tax  Cases,  referred  to  bv  counsel,  the 
points  discussed  and  relied  on  were,  that  the  act  under  which  the 
tax  was  levied  and  equalized  was  void  as  being  in  contravention 
of  the  Constitution  of  Illinois ;  and  that  the  bills  in  chancery 
filed  presented  no  case  for  an  injunction,  for  the  reason  that  there 
had  been  no  payment  or  tender  of  so  much  of  the  tax  as  was  con- 
ceded ought  to  be  paid.  The  court  rested  its  decision  mainly  upon 
the  latter  ground,  but  also  held  that  as  the  Supreme  Court  of  Illi- 
nois, had  decided  the  act  not  to  be  in  contravention  of  the  State 
Constitution,  that  decision  would  control  tlie  action  of  the  courts  of 
the  United  States.  The  Court,  however,  expressed  its  concurrence 
with  the  views  of  the  State  Supreme  Court  on  that  point.  In  the 
course  of  the  opinion  delivered,  it  was  said,  that  the  State  Board 
of  Equalization  of  Illinois,  in  equalizing  the  taxes  of  the  several 
counties — the  equalization  being  by  classes  and  counties — need 
give  no  notice  to  individual  tax-payers,  other  than  such  as  the  law 
afforded ;  but,  as  I  understand  the  decision,  this  was  said  with  ref- 
erence to  the  point,  whether  the  statute  was  valid  under  the  State 
Constitution.  There  does  not  appear  to  have  been  any  point  ar- 
gued, or  relied  on,  as  to  what  constitutes  "  due  process  of  law," 
and  the  court  in  its  decision  does  not  decide,  discuss,  or  even  al- 
lude to  the  question,  as  to  what  are  the  necessary  elements  of  "  due 
process  of  law,"  with  reference  to  taxation,  or  otherwise,  within 
the  meaninor  of  tlie  Fourteenth  Amendment  to  the  ]!^ational  Con- 
stitution. That  question  was,  evidently,  not  considered-  We, 
therefore,  do  not  regard  the  observations  made  in  the  course  of  the 
opinion  upon  statutory  notice  in  its  relation  to  the  equalization  of 
taxes,  on  the  question  of  the  validity  of  the  statute  under  the  State 
Constitution,  or  other  casual  remarks  upon  points  not  areued,  or 
well  considered  as  authoritative  upon  the  point  now  under  con- 
sideration. 

This  case,  as  was  the  San  Mateo  Case,  has  been  laboriously  pre- 
pared, and  elaborately  argued  by  many  eminent  counsel,  and  if  the 
industry  of  the  Attorney-General,  and  of  a  large  number  of  attor- 
neys and  special  counsel  for  the  numerous  counties  interested  has 
failed  to  find  any  recognition  of  the  principal  they  were  endeavor- 
ing to  maintain,  either  in  the  practice  of  the  several  States,  in  the 
text-books,  or  decisions,  or  even  dicta  of  the  courts,  we  think  it 
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will  be  safe  to  presume  that  none  can  be  found.  Tlie  assertion  of 
connsel,  which  is  extraordinary  for  the  positiveness  with  which  it 
is  made,  that  the  court  "  finds  no  warrant  whatever  in  the  books'* 
for  the  views  expressed  in  the  San  Mateo  Case,  that  an  opportu- 
nity to.  be  heard,  before  propeity  can  be  compulsorily  taken 
from  a  person  in  the  form  of  a  general  tax  upon  property,  is  an 
essential  element  in  "  due  process  of  law,"  may  be  attributed  to  the 
zeal  of  the  advocate.  It  is  not  founded  upon  any  pretence  that 
the  language  quoted  from  the  various  crises  cited,  is  not  found  in 
the  decisions,  but  on  the  ground  that  in  some  of  the  cases  the  de- 
cision did  not  turn  upon  tne  precise  point,  whether  such  an  oppor- 
tnnitv  is  an  essential  element  of  "  aue  process  of  law,"  and  that 
in  other  cases  the  question  arose  in  relation  to  local  assessments 
for  street  improvements  and  the  like,  and  not  on  assessments  for 
taxes  for  general  revenue  under  laws  providing  for  the  ordinary 
general  expenses  of  the  State,  county,  or  city. 

As  to  the  first  class  of  cases,  one  of  the  counsel  of  the  defend- 
ants well  says,  and  his  language  is  adopted  as  a  clear  general  state- 
ment of  a  principle  often  acted  upon  bv  the  courts:  "The  exist- 
ence of  doctrines  and  rules  of  law  is  often  shown  and  established 
by  a  continuous  and  uniform  series  of  judicial  dicta,  incorporated 
into  their  opinions  by  judges  arguendo,  although,  perhaps,  the  ac- 
tual facts  of  the  cases  under  discussion  did  not  absohitely  require 
the  statement  of  such  doctrines  or  rules.  And  here  vou  will  dis- 
criminate  These  expressions  of  judicial  opinion   may  be 

correct,  or  may  not  be  correct.  They  may  be  expressions  of  well- 
settled  rules,  of  well-settled  and  established  principles — principles, 
the  statement  of  which  is  not  absolutely  necessary  to  the  final  de- 
cision— and  yet  a  continuous  and  uniform  series  of  such  judicial 
statements  is  often  verv  high,  in  fact  the  highest  evidence  of  the 
existence  of  the  rule  of  law  which  they  do  set  out.  One  simple 
dictum  may  not  be  of  much  weight,  or  it  might  have  much 
weight,  depending  largely  upon  the  ability,  the  character,  and  au- 
thority of  the  judge.  But  a  uniform  concensus  of  such  judicial 
expressions  of  opinion,  even  when  they  are  dicta  of  diflFerent 
judges  in  various  courts,  especially  when  they  have  been  accepted 
y  able  text-writers,  and  not  contradicted  by  a  single  direct  de- 
cision, is  as  high  evidence  of  a  doctrine  or  rule  as  can  be  found." 

In  all  the  cases  of  this  class  cited  by  the  court,  even  if  the  deci- 
sion did  not  turn  upon  this  point  of  constitutional  law,  the  discus- 
sion was  cognate  to  it,  and  the  Judges  clearly  and  distinctly  stated 
the  right  to  an  opportunity  to  be  heard,  as  a  constitutional  right. 
Some  of  these  declarations  can  scarcely  be  called  dicta,  and  they 
relate  both  to  general  taxation  and  local  assessments.  "While  such 
assertions  of  the  principle  of  law  may  not  be  of  so  controlling  a 
character  as  a  decision  of  a  court  of  acknowledged  authority,  di- 
rectly determining  the  point  in  issue  upon  mature  consideration, 
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they  are,  certainly^  of  some  authority,  as  bein^  the  deliberatel^r  ex- 
presBed  opinions  of  eminent  jndges,  and  entiUed  to  ff^t  weight, 
oo  also,  so  distingnished  a  jurist  and  text-writer  as  Chief  Joetice 
Cooley,  gives  it  as  his  deliberate  opinion — as  well  as  states  it  as  a 
rule  drawn  from  the  authorities  cited  by  him — ^that  notice  of  the 
proceedings  and  opportunity  to  be  heard  ai'e  essential.  His  lan- 
guage is :  "  We  should  say  that  notice  of  proceedings  in  such 
cases  and  an  opportunity  for  a  hearing  of  some  description  were 
matters  of  constitutional  ri^ht.  It  has  been  customary  to  provide 
for  them,  as  a  part  of  what  is  ^  due  process  of  law '  for  these  cases, 
and  it  is  not  to  be  assumed  that  constitutional  provisions,  carefully 
framed  for  the  protection  of  property,  were  intended,  or  could  be 
construed  to  sanction  legislation  under  which  officers  might  secret- 
ly assess  one  for  any  amount  in  their  discretion,  without  giving 
him  an  opportunity  to  contest  the  justice  of  the  assessment.  It 
has  often  been  pointedly  and  emphatically  declared  that  it  is  con- 
trary to  the  first  principles  of  justice  that  one  should  be  con- 
demned unheard;  and  it  has  also  been  justly  observed  of  taxing 
officers  that '  it  would  be  a  dangerous  precedent  to  hold  that  any 
absolute  power  resides  in  them  to  tax,  as  tliey  may  choose,  without 
giving  anv  notice  to  the  owner.  It  is  a  power  liable  to  gi*eat 
abuse,'  and  it  might  safely  have  been  added,  it  is  a  power  that 
under  such  circumsteinces  would  be  certain  to  be  abused.  "  The 
general  principles  of  law  applicable  to  such  tribunals  oppose  the 
exercise  of  any  such  power. 

In  the  other  class  of  cases  arising  out  of  local  assessments  the 
point  was  directly  in  issue,  and  the  point  in  the  case  upon  which 
the  decision  turned,  and  in  no  case  was  there  any  distinction  drawn 
between  taxation  for  special  local  purposes  ana  general  taxation. 
There  can  be  no  difference.  In  either  case,  whether  general  taxa- 
tion or  local  assessment  for  special  purposes,  the  tax  or  assessment 
is  levied  and  collected  under  and  by  virtue  of  tlie  sovereign  power 
of  taxation.  There  is  no  difference  in  the  power  or  principle  exer- 
cised. The  only  difference  recognized  is  the  difference  in  the 
mode  of  ascertaining  the  proper  amount  to  be  paid  by  each.  Both 
are  assessed  and  collected  for  a  public  purpose,  as  the  party's  shai'e 
of  the  public  burden,  but  th^  local  assessment  is  distriouted  over  a 
smaller  number  of  persons  and  a  more  limited  territory,  and  is  usu- 
ally assessed  upon  that  part  of  the  property  supposed  to  be  espe- 
cially benefitea.  It  is  not  always,  and  perhaps  not  usually,  assessed 
according  to  the  value  of  the  property,  but  according  to  benefits, 
or  according  to  the  square  foot  or  front  foot  or  number  of  acres,  or 
on  some  such  principle  or  of  apportionment.  It  is  as  necessary  to 
apportion  it  according  to  some  fixed,  uniform  rule,  requiring  ac- 
tion of  a  judicial  nature,  as  in  the  case  of  general  taxation.  This 
rule  is  the  only  distinction  recognized — ^both  systems  of  assessment 
and  collection  resting  ultimately  upon  the  sovereign  power  of  tax- 
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atioD.  Emory  v.  The  City  of  San  Francisco,  28  Cal.  349^  and 
People  r.  Mayor  of  Brooklyn,  4  Com.  420,  well  illnetratethe  only 
distinction  between  general  taxation  and  local  assesBments,  and 
none  affect  the  point  under  discussion.  In  both  it  is  neoessaiy  to 
ascertain  the  amount,  extent,  and  character  of  the  property  which 
forais  the  basis  of  the  pablic  charge,  and  on  account  of  which  it  is 
to  be  collected,  in  order  to  properly  apportion  to  each  owner  his 

f>roper  share  of  the  public  burden.  Tnere  is  as  ffreat  necessity  for 
lim  to  have  an  opportunity  to  be  heard  before  the  tax,  in  the  case 
of  general  taxation,  becomes  final  as  there  is  in  the  case  of  an  as- 
sessment for  local  purposes,  as  street  improYements.  The  levying 
and  collection  of  taxes  for  general  purposes,  under  laws  providing 
for  general  taxation,  are  just  as  clearly  a  depriving  of  the  owner  of 
his  property  as  the  levy  and  collection  of  a  street  or  other  assess- 
ment for  local  purposes.  It  is  impossible  to  distinguish  them  on 
this  point,  and  no  distinction  is  made  in  the  books.  A  decision  of 
the  point,  as  to  notice  and  opportunity  to  be  heard  in  a  case  of  a 
street  assessment,  is  just  as  clearly  an  authority  directly  in  point 
on  the  question  at  issue  as  though  made  in  a  case  of  general  taxa- 
tion, and  it  would  be  equally  controlling.  The  authorities  arising 
upon  the  assessment  cited,  therefore,  are,  in  our  judgment,  author^ 
ities  directly  and  f  ally  iti  point. 

Again,  so  far  as  we  are  advised — ^and  such  is  the  statement  in 
the  books,  which  has  not  been  controverted — it  has  been  the  usual 
practice  in  the  legislation  of  all  the  States,  at  some  point  in  the 
proceedings,  to  levy  and  collect  a  tax  based  upon  property,  where 
it  is  necessary  to  ascertain  its  amount,  character,  and  value,  before 
the  liability  becomes  finally  and  irrevocably  fixed,  to  give  to  the 
owner  or  tax-paver  an  opportunity  to  be  heard.  Such  has  always 
been,  and  is  now,  the  case  under  the  Constitution  of  California, 
except  as  to  railroads  operated  in  more  than  one  county;  and  where 
there  has  been  a  departure  from  the  rule,  and  the  validity  of  snch 
statutes  litigated,  on  the  ground  of  want  of  due  process  of  law,  as 
we  have  seen,  the  statutes  have  been  overthrown.  The  fact  of  such 
general  practice  in  legislation  is  very  persuasive  evidence  that,  in 
the  estimation  of  the  legislators  and  people  of  the  several  states, 
an  opportunity  to  be  heard  in  snch  cases  is  an  important  element 
in  "  due  process  of  law."  This  is  of  itself  authority  entitled  to 
serious  consideration.  As  the  case  stands,  then,  no  decision  of  any 
Court,  no  dictum  of  any  respectable  judge,  other  than  so  far  as  the 
cases  cited  may  be  so  regarded,  no  passage  from  any  text-writer  has 
been  brought  to  our  notice  which  is  in  direct  conflict  with  the  law 
and  principles  as  stated  in  the  citations  made  by  us  on  this  point 
in  the  San  Mateo  Case. 

In  view  of  the  numerous  dicta— conceding  them  to  be,  properly, 
dicta— of  able  judges  in  one  class  of  cases  cited ;  of  the  able  deci- 
sions, directly  m  point,  in  the  other  class  arising  under  local  assess- 
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ment  laws ;  of  the  assumption  of  the  existence  of  the  rule  by  the 
United  States  Supreme  Court  in  Davidson  r.  New  Orleans ;  of  the 
adoption  and  laying  down  of  the  rule  by  text-writers  of  the  highest 
eminence  and  judicially  recognized  authority ;  in  view  of  the  gen- 
eral legislation  of  the  States  upon  the  subject,  from  the  beginning 
recognizing,  and,  practically,  acting  upon  the  principle,  and  in  view 
of  the  further  fact,  that  no  decision  of  a  judge,  or  statement  of  the 
rule  by  text-writers  to  the  contrary,  has  been  brought  to  our  notice, 
we  think  that  the  Court  was  fully  justified,  in  the  San  Mateo  Case, 
in  expressing  the  belief,  that  the  authorities  established  beyond  all 
controversy,  that  somewhere  in  the  proceeding  of  assessing  a  tax 
upon  property,  where  it  is  necessary  to  ascertain  its  amount,  char- 
acter, and  value,  as  a  means  of  apportionment  under  a  law,  or  State 
Constitution — ^at  some  point  beiore  the  amount  of  the  assessment 
becomes  finally  and  irrevocably  fixed — the  statute  or  State  Consti- 
tution, must  provide  for  notice  to  be  given  to  the  owner  of  the 
property  taxed,  and  an  opportunity  be  afforded  to  make  objections 
and  be  heard  upon  them.  If  this  defendant,  on  its  large  amount 
of  property,  can  be  lawfully  taxed  unheard,  then  it  is  competent 
for  the  State  to  abolish  all  right  to  be  heard,  and  every  person  can 
be  taxed  unheard  at  the  arbitrary  will  of  the  taxing  omcers. 

We  have  never  contended  that  some  species  of  taxes,  as  a  poll 
tax,  license  tax  upon  occupations,  trades,  etc..  where  the  tax  is 
specific,  and  not  aa  valorem,  and  does  not  depend  npon  the  amount 
of  the  business  done,  and  t}ie  like,  may  not  be  levied  without  an 
opportunity  to  be  heard.  Taxes  of  these  and  like  kinds  operate 
upon  all  alike,  and  a  hearing  would  be  of  no  possible  avail.  The 
law  itself  fixes  the  amount.  It  is  a  legislative  act,  wherein  the 
objects  of  taxation  are  indicated,  and  amount  fixed  alike  for  all, 
leaving  nothing  of  a  judicial  nature  to  inquire  into  or  determine. 
But,  where  the  tax  is  based  upon  the  amount,  character,  condition, 
and  value  of  property,  the  amount  of  business,  income,  etc.,  and  it 
is  necessary  to  inquire  into,  examine,  hear  evidence,  and  decide 
upon  these  mattere,  in  order  to  assign  to  each  individual  his  proper 
share  of  the  public  burden,  he  is  entitled  to  notice  of  some  kind, 
and  an  opportunity  to  be  heard,  before  the  extent  of  his  liability 
is  finally  and  irrevocably  fixed.  The  notice  may  not  be  required 
to  be  personal  to  each  individual,  or  anything  other  than  statutory, 
but  the  statute  should  fix  some  time  within,  and  place  at  which,  he 
may  appear,  and  must  give  to  the  tax-payer  a  right  and  some 
opportunity  to  appear  and  be  heard  upon  the  matter.  He  may  not 
succeed  in  reducing  his  tax,  but  the  law  affording  an  opportunity 
presumes  that  justice  will  be  done  upon  proper  hearing  and  proofs, 
by  the  oflicers  charged  with  the  duty  of  doing  justice  in  these  mat- 
ters. To  the  suggestion  that  a  party  is  as  much  entitled  to  be  heard 
upon  the  fixing  of  the  mte  of  taxation,  as  to  ascertaining  the  kind, 
amount,  and  value  of  the  property,  it  is  sufiicient  to  observe  that 
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fixing  the  rate  is  a  raptter  of  legislative  discretion  and  a  legislative 
act.  An  estimate  of  the  amount  of  revenue  required — the  probable 
total  amount  of  property  upon  which  it  must  be  imposed  being 
made — the  rate  is  fixed  by  the  Legislature  upon  that  basis,  making 
the  allowance,  suggested  by  experience,  for  inability  to  collect  the 
whole  tax.  When  fixed,  it  operates  equally  upon  all.  It  is  only 
when  it  is  necessary  to  ascertain  the  kind,  amount,  condition,  and 
value  of  each  man's  property  for  the  purpose  of  apportioning  his 
proper  share  of  the  burden,  that  it  is  necessary  to  act  judicially,  and 
to  give  an  opportunity  to  be  heard  before  the  amount  shall  be  finally 
and  irrevocably  fixed. 

Second.  We  are  of  the  opinion,  expressed  in  the  San  Mateo  Case, 
that  the  statement  required  by  section  3664  of  the  Political  Code, 
as  adopted  in  1880,  does  not  afiEord  notice  and  an  opportunity  to 
be  heard  sufficient  to  constitute  "due  process  of  law,"  within  the 
meaning  of  the  constitutional  provision,  for  the  reasons  there  stated. 
8  Sawyer,  296.  In  this  case,  the  assessment  was  largely  in  excess 
of  the  valuation  furnished  by  the  railroad  officials,  in  pursuance  of 
section  3664.  As  to  the  supposed  Statutes  of  1881,  an  error  in  the 
printed  journal  appears,  which  was  not  called  to  our  attention  at 
the  hearing  of  the  San  Mateo  case.  Upon  counting  the  names  of 
those  appearing  among  the  ayes  in  the  printed  journal — Jour.  Ass., 
24th  session,  page  472 — there  are  found  to  be  forty-one  names, 
which  constitute  just  a  majority,  although  they  are  footed  up  as 
thirty-nine,  and  the  announcement  by  the  Speaker  was,  that  tnere 
were  thirty-nine  ayes,  and  thirty-two  noes.  The  Speaker  declared 
"that  this  was  not  the  final  action  on  the  bill,  and  that  the  House 
had  concurred  in  Senate  amendments  to  Assembly  Bill  No.  475, 
by  a  vote  of  thirty-nine  ayes,  to  thirty-two  noes."  Id.,  473.  Mr. 
Paulk  appealed  from  the  decision  of  the  Chair,  "  on  the  ground 
that  forty-olie  votes  were  required  for  concurrence."  On  motion 
of  Mr,  Hoitt,  this  appeal  was  laid  on  the  table.  Mr.  Hale  filed  a 
protest,  the  ground  being  "  that  on  vote  taken  on  the  motion  to 
concur  in  the  said  Senate  amendments,  and  the  only  action  taken 
by  this  Assembly  on  said  bill,  as  amended  in  the  Senate,  whereby 
it  was  passed  by  the  Assembly,  there  was  less  than  a  majority  of 
the  members  of  the  Assembly  voting  therefor;  and,  therefore, 
said  bill,  having  upon  such  final  vote  received  less  than  a  constitu- 
tional majority  of  the  Assembly,  I  protest,  as  aforesaid,  that  said 
bill  should  have  been  declared  lost."  ,  Id.,  475.  The  Speaker  then 
again  "stated  that  the  action  on  Senate  amendments  to  the  bill  was 
not  a  final  action  on  the  bill,  and,  consequently,  concurrence  or 
non-concurrence  in  the  amendments  required  a  majority  vote  only." 
Id.,  475.  Mr.  Griffith  thereupon  said :  "  The  decision  of  the  Speaker 
and  the  House,  to  the  effect  that  less  than  a  majority  of  the  whole 
can  concur  in  an  amendment  which  may  take  all  the  virtue  out  of 
a  bill,  I  regard  as  dangerous.  .  .  .  Wherefore  I  desire  to  enter 
18  A.  &  E.  R.  Cas.— 15 
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ray  solemn  protest  against  such  proceedings."  Id.,  475.  And  Mr. 
Kellogg  said:  "I  desire  to  have  ray  protest  entered  upon  the 
journal  of  this  Assenibly  against  the  decision  of  the  Speaker,  in 
declaring  that  the  Assembly  had  concurred  in  the  Senate  amend- 
raents  to  the  bill,  .  .  .  for  the  reason  that  the  journal  shows 
that  forty-one  members  did  not  vote  aye  in  concurring  with  said 
amendments." 

This  was  the  last  action  of  the  House  on  this  bill.  It  will  be 
seen,  then,  that,  while  upon  counting  up  the  ayes  in  the  printed 
journal  forty-one  names  are  found,  yet  that  thej*^  were  footed  up 
and  carried  out  as  thirty-nine ;  the  vote  was  announced  by  the 
Speaker  as  thirty-nine,  and  the  whole  subsequent  action  of  the 
House  was  upon  the  assumption  that  there  were  but  thirty-nine. 
Upon  comparing  the  printed  journal  with  the  original  written 
iournal,  however,  on  file  in  the  office  of  the  Secretary  of  State,  it 
IB  conceded,  on  all  sides,  that  they  do  not  agree  in  the  names  vot- 
ing aye,  the  original  written  journal  containing  only  forty  names, 
one  of  the  names  in  the  printed  joui*nal  not  appearing  in  the  writ- 
ten journal.  We  are  of  opinion  that  the  written  journal  is  the  au- 
thentic official  record,  and  that  it  corresponds  with,  and  is  sustained 
by,  all  the  other  parts  of  the  printed  journal,  and  with  the  an- 
nouncement of  tiie  Speaker,  and  all  the  action  of  the  House, 
and  that  it  must  control.  It,  therefore,  affirmatively  appears  that 
the  act  never  passed,  and  never  became  a  law  of  the  State  of 
California. 

Besides,  it  was  officially  announced  by  the  Speaker  at  the  time, 
and  so  recorded,  that  this  was  not  the  final  passage  of  the  bill,  and 
that  it  was  on  this  ground  that  the  amendments  were  concurred  in 
by  a  vote  less  than  the  number  required  by  the  Constitution  on  the 
final  passage  of  a  bill.  There  was  no  appeal  from  this  decision, 
and  it  does  not  appear  to  have  been  revoked.  No  other  vote  ap- 
pears to  have  been  liad,  or  other  announcement  by  the  Speaker 
made  in  regard  to  this  bill.  No  other  action  was  had  by  the  House, 
except  on  March  4th,  being  the  last  act  before  adjournment  sine 
die,  the  bill  was  reported  as  correctly  enrolled,  and  as  having  been 
presented  to  the  Governor  for  approval.  No  action  was  taken  on 
this  report,  and  the  bill  does  not  appear  to  have  been  reported  to 
the  House  as  having  been  approved.  At  the  time  of  the  adjourn- 
ment of  the  Legislature,  therefore,  there  was  an  appeal  pending, 
lying  on  the  table,  liable  to  b§  called  up  at  any  time  from  the  very 
decision  of  the  Chair  declaring  the  amendments  to  be  concurred  in. 
Thus,  there  had  been  no  final  action  on  this  question,  unless  the 
report  of  the  Committee  on  Enrollment,  without  further  action 
thereon,  can  be  so  regarded,  and  the  whole  matter  was  still  in  the 
control  of  the  House,  and  unfinished  business,  when  the  Legislature 
was  dissolved  by  adjournment  and  lapse  of  time. 

At  the  time  the  assessment  in  question  was  made,  then,  neither 
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the  Constitntion  nor  any  statnte  of  California  gave  the  defendant 
any  right,  or  afforded  it  any  legal  notice  of  the  proceeding,  or  op- 
portunity to  be  heard  as  to  the  correctness  or  propriety  of  the  as- 
sessment. The  assessment  was  an  arbitrary  exercise  of  power  by 
the  State  Board  of  Equalization,  according  to  its  own  will  and 
pleasure.  It  is  true  that  in  some  of  the  cases,  though  not  in  this 
case,  an  agent  of  defendant  did  appear  before  the  board,  after  the 
assessment  was  made,  and  sought  to  get  the  assessment  reduced  ; 
and  the  board,  after  hearing  the  application,  refused  to  reduce  the 
assessment,  but  upon  what  grounds  it  does  not  appear.  The  de- 
fendant offered  to  show,  by  the  testimony  of  members  of  the  board, 
upon  what  ground  the  refusal  was  made,  but  the  evidence  was 
ruled  out  on  the  objection  of  the  plaintiff  that  it  was  incompetent. 
As  there  was  no  law  authorizing  such  an  application  or  hearing,  or 
authorizing  a  modification  of  the  assessment  by  the  board  upon 
such  application,  and  the  listening  to  the  application  was  a  mere 
matter  of  grace,  it  is  the  legal  presumption  that  the  board  acted  in 
conformity  with  the  law  and  put  its  refusal  on  that  ground — that 
it  would  be  unlawful  to  reduce  the  amount.  But  whether  it  did 
or  not  can  make  no  difference. 

If  such  a  right  and  opportunity  to  be  heard  is  an  essential  ele- 
ment of  "  due  process  of  law,":  the  law  must  provide  for  it  as  a 
right.  The  party  is  not  required  to  accept  the  boon  by  the  favor 
or  good  nature  of  the  ofiicers.  And  as  the  proceeding  would  be 
wholly  without  the  pale  of  the  law,  it  will  not  be  presumed  that 
the  board  would  act  with  that  nice  regard  to  judicial  fairness,  or 
that  proper  sense  of  judicial  responsibility,  that  would  characterize 
their  proceedings  when  acting  wholly  within  the  limits  of  their 
ofSciai  duties  as  imposed  upon  them  by  law. 

Third.  The  next  question  is  whether  the  provision  of  the  State 
Constitution,  under  which  the  assessment  in  question  was  made,  is 
in  conflict  with  the  clause  of  the  Fourteenth  Amendment  to  the 
National  Constitution,  which  provides  that  no  state  "  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
In  order  that  my  views  on  this  point  may  be  presented  in  a  con- 
nected, unbroken  order,  I  shall  adopt  the  reasoning  contained  in 
the  discussion  of  the  fifth  point  of  my  opinion  in  the  San  Mateo 
Case,  with  such  additional  observations,  incorporated  at  the  proper 
places,  as  occur  to  me,  illustrative  of  the  views  entertained.  In 
the  forcible  and  accurate  language  of  Mr.  Edmunds,  which  I  can- 
not improve,  the  "Fourteenth  Amendment  was  a  new  Magna 
Charta  that  was  in  fact,  in  form,  and  in  effect  a  fundamental  secur- 
ity to  every  person  in  the  state  in  respect  of  every  private  right 
that  could  be  invaded ;  and  an  absolute  afiirmation  of  equality  of 
civil  rights  to  all  persons  before  the  law.  The  first  clause  forbids 
the  state  to  touch  life,  liberty,  or  property  without  due  process  of 
law ;  and  the  second  forbids  that  even  with  due  process  of  law  any 
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person  shall  be  denied  the  equal  protection  of  the  laws.  This  is  the 
plain  letter  of  the  amendment.  It  is  its  intrinsic  and  beneficent 
spirit,  and  it  was  its  /purpose."     .     .     • 

"  What,  then,  is  equality  of  protection  ?  A  civil  right  under  a 
government  is  a  distinct  thing  from  a  political  right  in  it ;  thus  a 
state  may  deny  to  females  the  right  to  vote,  but  it  cannot  deny  to 
them  the  right'to  sue  in  courts  or  impose  on  their  property  all  the 
burdens  of  me  community.  To  hold  otherwise  would  lead  to  the 
affirmation  of  the  right  of  the  State  to  make  race,  or  color,  or  relig* 
ion,  or  age,  or  stature  the  criterion  of  civil  rights,  and  to  exert  the 
absolute  right  of  confiscation  by  classes  or  descriptions ;  for,  in  such 
a  case,  every  person  of  that  class  or  description  would  stand  on  an 
equality  with  his  fellow-victims." 

"  It  is  not  denied  that  a  State  may  classify  the  persons  who  are 
to  perform  certain  public  duties  or  bear  certain  public  burdens, 
based  upon  personal  peculiarities  of  either  sex  or  calling,  etc.,  as  to 
require  military  service  only  from  males,  or  to  exempt  females 
from  a  poll  tax,  and  impose  license  tax  upon  certain  trades,  or  tax 
all  franchises  of  corporations  and  their  special  privileges;  but  it 
(^ould  not  impose  a  poll  tax  on  one  half  its  male  or  female  citizens 
that  it  did  not  impose  on  the  rest  in  like  degree.  And  when  we 
come  to  the  case  of  property,  as  property,  to  be  affected  by  a  tax, 
or  any  other  imposition  imposed  upon  it  as  a  thing  of  value,  a  dis- 
tinction cannot  be  made  to  depend  upon  character,  or  occupation, 
or  quality,  or  any  individual  ciiaracteristic  of  the  citizen.  To  hold 
otherwise  would  be  to  set  up  the  very  essence  of  tyranny  and  ar- 
bitrary power." 

" '  Equal  protection'  is  the  same  protection  under  the  same  cir- 
cumstances; all  are  to  stand  alike  in  like  intrinsic  conditions* 
Holding  property  as  property  is  certainly  a  like  intrinsic  condition. 
In  the  administration  of  justice  if  the  criterion  of  a  right  to  sue  be 
value,  all  must  have  the  same  right  when  the  same  value  is  con- 
cerned ;  or  if  the  criterion  be  the  nature  of  the  controversy,  all 
must  have  the  same  right  whose  cases  are  of  the  same  nature.  This 
appears  to  be  too  clear  for  discussion." 

^'  So,  too,  in  the  matter  of  taxation,  if  the  tax,  as  in  this  case,  be 
laid  upon  the  values  of  property,  all  persons  must  stand  on  the 
same  footing,  according  to  the  value  of  their  respective  property, 
as  to  the  proportionate  burden  they  are  to  bear  in  respect  to  the 
value." 

"  The  farmer  must  be  assessed  at  the  same  rate  for  the  value  of 
his  land  as  the  lawyer  for  the  value  of  his  land,  and  he  must  have 
the  same  right  of  notice  and  hearing,  etc.,  as  his  fellow  citizens  of 
other  callings ;  and  if  deductions  are  provided  to  be  made  from 
values  on  account  of  debts  (which  is  only  a  method  of  reaching  ef- 
fective value)  of  one  class  of  citizens,  they  must  be  made  from 
those  of  other  classes,  without  reference  to  what  particular  charac- 
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teristics  as  citizens  or  persons  they  maj  have^  as  sex,  or  race,  or 
age,  or  quality,  or  calling." 

"  The  basis  of  the  imposition  being  property,  as  such,  the  fact 
that  certain  property  is  owned  by  a  corporation,  or  a  white  man, 
or  man  of  bad  character,  or  a  clergyman,  cannot  be  made  the 
ground  of  a  levy,  that,  both  in  form,  in  fact,  and  in  result,  is  un- 
equal and  injurious.  Any  other  doctrine  necessarily  implies  that 
the  State  may  carry  such  unequal  exactions  to  the  end  of  complete 
-confiscation  by  edict  of  all  the  property  of  any  class,  or  man,  who, 
during  the  passion  of  the  hour,  may  not  be  in  the  sunshine  of  pop- 
ularity.'* 

It  is  insisted  that  the  constitutional  provision  under  which  the 
tax  in  question  is  levied  does  not  deny  to  the  defendant  the  equal 
protection  of  the  laws,  and  it  is  sought  to  maintain  the  validity  of 
the  provision  on  the  ground  that  it  is  a  proper  exercise  of  the 
principle  of  classification — that  the  property  is  classified  according 
to  its  condition  and  use — and  on  that  ground  properly  taxed  upon 
a  basis  different  from  that  applied  to  other  property.  The  provi- 
fiion  to  be  considered  is  as  follows : 

**  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and 
taxation,  be  deemed  and  treated  as  an  interest  in  the  property  af- 
fected thereby.  Except  as  to  railroad  and  other  quasi  public  cor- 
porations, in  case  of  debts  so  secured,  the  value  of  the  property 
affected  by  such  mortgage,  deed  of  trust,  contract  or  obligation, 
less  the  yalue  of  such  security,  shall  be  assessed  to  the  owner  of 
the  property,  and  the  value  of  such  security  shall  be  assessed  and 
taxed  to  the  owner  thereof,  in  the  county,  city,  or  district  in  which 
the  property  affected  thereby  is  situate.  The  taxes  so  levied  shall 
he  a  lien  upon  the  property  and  security,  and  mav  be  paid  by  either 
party  to  such  security  ;  if  paid  by  the  owner  of  such  security,  the 
tax  so  levied  upon  the  property  affected  thereby  shall  become  a 
part  of  the  debt  so  secured ;  if  the  owner  of  the  property  shall  pay 
tlie  tax  so  levied  on  such  security,  it  shall  constitute  a  payment 
thereon,  and  to  the  extent  of  such  payment  a  full  discharge  thereof : 
Provided,  that  if  any  such  security  or  indebtedness  shall  be  paid 
by  any  such  debtor  or  debtors,  after  assessment  and  before  the  tax 
levy,  the  amount  of  such  levy  may  likewise  be  retained  by  such 
debtor  or  debtors,  and  shall  be  computed  according  to  the  tax  levy 
for  the  preceding  year." 

Whatever  the  property,  then,  real  or  personal,  mortgaged  to  se- 
cure a  debt,  the  value  of  the  debt  so  secured,  in  the  case  of  every- 
body, "except  a  railroad  and  other  quasi  public  corporation," 
is  to  be  deducted  from  the  value  of  the  property  mortgaged, 
and  the  value  only  of  the  property  mortgaged,  "  less  the 
value  of  such  security,  shall  be  assessed  and  taxed  to  the  owner  of 
the  property,  and  the  value  of  such  security  shall  be  assessed  and 


232         SANTA  CLARA  V.  SOUTHERN  PACIFIC  R.  R.  CO. 

pelled  to  pay,  and  B,  who  before  paid  nothing,  would  be  required 
to  pay  the  other  half.  Should  the  Southern  Pacific  Kailroad  and 
its  lands  pass  into  the  hands  of  a  natural  person  upon  a  foreclosure 
and  sale,  under  a  second  mortgage,  subject  to  the  mortgage  now 
on  them,  the  value  of  this  very  security  would  be  deducted  from 
the  value  of  the  property  at  the  next  annual  assessment.  Thus, 
although  the  property  would  in  all  respects  be  the  same,  and  simi- 
larly situated,  and  applied  to  the  same  uses — for  natural  persons  as 
well  as  corporations  may  own  and  operate  railroads — a  mere  change 
in  the  ownership  would  require  ana  effect  an  entire  change  in  the 
mode  and  basis  of  the  assessment,  and  the  amount  of  taxes  levied 
on  the  owner.  Nothing,  it  seems  to  me,  could  more  clearly  de- 
monstrate the  unsoundness  of  the  proposition,  that  only  an  admis- 
sible classification  of  property  for  the  purposes  of  taxation  is  involv- 
ed in  the  different  schemes  provided  for  taxing  the  property  of 
"  railroad  and  other  quasi  public  corporations,"  and  the  property  of 
natural  persons  and  of  other  corporations.  Railroad  and  other 
quasi  public  corporations  are  not  even  put  upon  the  same  footing 
with  other  corporations,  the  latter  being  placed  upon  an  equality 
with  natural  persons.  A  mere  change  of  ownership  under  the  pro- 
visions in  question  largely  affects  the  amount  of  taxes  paid  by  the 
owner  upon  the  same  property,  without  any  change  in  the  charac- 
ter, condition,  value,  use,  or  circumstances  of  the  property  itself. 
A  provision  that  a  black  man  shall  pay  double  the  amount  of  taxes 
paid  by  a  white  man  on  the  same  kind  of  property  similarly  situ- 
ated and  used,  or  upon  the  identical  property,  m. consequence  of  a 
mere  change  of  ownership  from  a  white  man  to  a  black  man,  might 
with  as  good  reason  be  sustained  on  the  principle  of  classification 
invoked.  The  classification  in  this  case  is  clearly  by  ownersliip, 
and  not  by  condition  or  use. 

That  natural  persons  may  own  and  operate  a  railroad  in  this 
State  as  well  as  corporations  is  manifest  from  the  fact  that  this  road 
is  mortgaged  under  the  authority  of  the  laws  of  the  State,  and  this 
of  itseli  necessarily  involves  the  power  to  sell  and  convey,  in  case 
the  occasion  arises,  under  a  decree  of  foreclosure,  to  any  party  who 
is  willing  to  pay  the  highest  price  for  the  road.  It  also  appears  as 
a  fact  in  this  case  that  a  natural  person  purchased  a  railroad  operat- 
ed in  more  than  one  county,  extending  from  Marysville,  in  the 
county  of  Yuba,  to  Oroville,  in  the  county  of  Butte,  under  a  decree 
foreclosing  a  mortgage,  received  his  conveyance  therefor,  and  that 
he  has  been  operating  it  and  been  assessed,  and  has  paid  taxes  upon 
it  for  more  than  two  years  past.  So,  also,  numerous  statutes  of  the 
States  were  introduced  in  evidence,  granting  the  right  to  natural 
persons,  not  incorporated,  to  build  and  operate  railroads.  **  An  act 
to  provide  for  the  construction  of  a  railroad  from  Mokelnmne  City 
to  Woodbridge,  in  the  county  of  San  Joaquin,"  Statutes  1862,  page 
97,  and  an  act  authorizing  the  building  of  a  railroad  from  the 
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lEmbarcadero,  on  the  bay  of  Petaluma,  in  Sonoma  County,  id., 
295,  are  examples  of  numerous  acts  of  a  similar  character  lound 
scattered  through  the  volumes  of  the  statutes  from  that  time  to  the 
present.  Thus  private  parties  owning  and  operating  railroads  cov- 
ered by  mortgages,  and  situated  in  all  respects  precisely  as  railroad 
corporations  are  situated  with  respect  to  the  same  kind  of  property, 
would  only  be  required  to  pay  taxes  upon  the  excess  of  the  value 
of  the  road  or  other  property  over  the  value  of  the  security,  while 
the  holder  of  the  security  would  be  assessed  for  and  pay  the  taxes 
on  the  value  of  the  security.  The  personal  liability  of  each  would 
only  extend  to  the  tax  on  his  own  interest,  and,  in  many  instances, 
the  value  of  the  security  would  equal  the  whole  value  of  the  prop- 
erty, thereby  relieving  the  mortgagor  of  all  taxes  on  the  property. 
This  is  not  classification,  therefore,  by  its  condition  or  use,  for  the 
purposes  of  taxation  at  all,  but  by  ownership. 

There  is  no  difference  in  the  rate  imposed ;  it  is  taxed  according 
to  its  value,  Jike  all  other  property ;  no  more,  and  "no  less  tax,  in  the 
aggregate,  is  levied.  It  is,  therefore,  taxed  upon  the  same  princi- 
ple as  other  property;  no  more  and  no  less  revenue  is  raised  by 
the  classification.  Tne  State  is  not  benefited.  The  burden  is  sim- 
ply taken  from  the  owner  and  thrown  upon  one  who  does  not  own 
tlie  property  taxed.  It  is  not  taxed  to  and  made  a  personal  charge 
upon  the  owner  as  other  property  is  under  like  circumstances. 
Tms  is  the  only  difference,  and  that  does  not  affect  the  principle  of 
the  taxation.  Unless  it  is  competent  to  class  the  property  of  J  ones, 
Tvhether  land,  or  railroad,  or  other  property,  when  mortgaged,  as 
belonging  to  Smith,  and  compel  Smith  to  pay  the  taxes  as  a  per- 
sonal charge  or  liability  imposed  upon  him  on  the  property  of 
Jones,  who  is  not  to  be  taxed  or  charged  upon  the  propertv  at  all, 
when  the  same  thing  is  not  done  as  to  other  property  of  like  kind 
and  similarly  situated,  then  this  provision  of  the  State  Constitution 
<»nnot  be  maintained  on  the  principle  of  classification  or  any  other. 
The  interests  of  the  mortgagor  and  mortgagee  are  not  the  same — 
not  identical.  The  estate  oi  one  begins  where  the  estate  of  the 
other  ends.  They  both  together,  under  that  clause  which  makes 
the  mortgage  in  all  cases — as  it  does  in  terms — an  interest  in  the 
land,  for  the  purpose  of  taxation,  make  up  the  whole,  so  far  as 
classification  for  the  purpose  of  taxation  is  concerned. 

Suppose  the  position  of  the  parties,  the  mortgagor  and  mortgagee 
in  this  case,  in  regard  to  the  imposition  and  payment  of  the  tax 
had  been  reversed,  and  the  Constitution  had  imposed  the  tax  upon 
the  whole  as  a  personal  charge  upon,  and  compelled  payment  by, 
the  mortgagee — the  holder  of  the  security — instead  of  upon  the 
mortgagor,  the  mortgagor  not  being  taxed  at  all,  would  such  a  pro- 
vision have  been  valid  upon  the  principle  of  classification,  or  any 
other  ?  Would  the  mortgagee  stand  upon'  the  same  footing  with 
other  mortgagees?-    I  apprehend  that  such  a  provision  would  not 
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stand  for  a  moment,  in  the  presence  of  the  provision  of  the  National 
Constitution  assuring  to  all  the  equal  protection  of  the  laws.  Such 
a  provision  would  not  operate,  equally,  upon  the  two  parties  inter- 
ested in  the  property,  nor  upon  the  mortgagee  thus  taxed,  and  other 
parties  in  like  circumstances,  where  the  mortgagors,  are  natural 
persons,  or  other  corporations,  who  are  only  compelled  to  pay  taxes 
upon  the  interests  in  property  which  they  actually  own.  If  the 
holder  of  the  security  could  not  be  taxed  for  the  interest  held  by 
the  owner  of  the  railroad,  land,  or  other  property  mortgaged,  no 
sound  reason  is  apparent  for  holding  that  the  mortgagor  can  be 
taxed  for  the  whote,  and  especially  where,  as  in  this  particular  in- 
stance, the  value  of  the  security  is  greater  than  the  value  of  the 
estate  of  the  other  party.  There  cannot  be  one  law  for  one  person, 
and  a  different  and  more  onerous  law  for  another,  similarly  situated, 
and  both  enjov  the  eoual  protection  of  the  laws  in  the  particulars 
wherein  such  laws  differ. 

Conceding  the  Fourteenth  Amendment  to  apply  tp  taxation,  as 
it  undoubtedly  does,  I  think  I  hazard  little  in  saying  that  no 
possible  reasoning  can  justify  such  classification  or  oiscrimination 
under  it.  That  classification,  upon  such  principles,  is  arbitrary, 
tyrannical,  and  unjustifiable. 

There  can  be  no  valid  classification  of  property,  under  the  State 
Constitution,  for  the  purposes  of  taxation,  based  upon  the  uses  to 
which  it  is  applied,  except  so  far  as  the  use  may  give  additional 
value  to  the  property ;  and  the  principle  under  the  constitutional 
provision  requiring  all  property  to  be  taxed'at  its  value,  would  only 
authorize  the  increase,  or  modification  of  the  assessment,  by  adding 
the  increased  value,  so  arising  from  the  use.  One  owner  may 
pasture  his  land ;  another  raise  wheat,  cotton,  or  sugar  cane ;  another 
plant  a  vineyard  for  the  production  of  wine,  or  an  orange  grove; 
another  erect  buildings  upon  his  land,  and  enjoy  the  rents  arising 
therefrom ;  and  another  devote  his  to  the  construction  and  opera^ 
tion  of  a  railroad.  If  any  of  these  uses  give  additional  value  to 
the  land  or  other  property,  it  must  still  be  taxed  at  its  actual  value, 
be  it  greater  or  less.  But  under  the  constitutional  provision 
requiring  all  property  to  be  taxed  at  its  actual  value,  it  cannot  be 
classified  by  its  uses,  for  the  purpose  of  applying  other  principles 
of  taxation  than  value  as  a  basis ;  or  for  tne  purpose  of  taxing  it 
according  to  ownership,  so  as  to  make  one  class  of  owners,  as  such, 
pay  more  than  another ;  or  one  class  of  owners  pay  the  {axes  that 
ought  to  be  assessed  against  and  paid  by  another  class.  The  Stato 
Constitution  does  not  profess  to  classify  upon  the  basis  of  the  uses 
to  which  property  is  applied.  It  recognizes  no  such  principle  in 
terms  or  by  implication.  It  says  nothing  about  uses ;  but  classifies, 
in  terms,  by  ownership,  and  includes  all  of  the  property  of  the 
same  owners  in  its  class  for  non-deduction  of  the  value  of  the 
security — ^land«nd  other  property  held  for  sale  as  yell  as  property 
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used  for  operating  railroads,  or  other  corporate  uses  of  quasi  public 
corporations,  without  making  any  reference  whatever  to  its  uses. 
The  only  rule  by  which  any  property  is  authorized  to  be  assessed, 
is  according  to  its  value.  The  Constitution  arbitrarily  provides,  as 
to  a  particular  class,  that  they  shall  pay  the  taxes  upon  the  interest 
^-according  to  the  constitutional  definition  of  property — in  the 
property  held  by  another  class  of  owners  who  are  allowed  to  escape 
taxation  altogether,  and  in  this  particular  the  laws  do  not  bear  upon 
or  protect  the  former  equally  with  the  latter.  It  provides  that  rail- 
roads and  other  quasi  public  corporations  shall  pay  taxes  ijpon 
property  they  do  not  own — shall  pay  other  people's  taxes.  This 
discrimination  against  such  corporations  is  not  a  taxation  but  a  con- 
fiscation of  their  property,  not  for  the  benefit  of  the  public,  for 
tliere  are  no  more  taxes  collected  in  the  aggregate,  but  for  the 
benefit  of  other  property  owners,  who.  thereby  escape  their  share 
of  the  public  burdens.  If  the  arbitrary  discrimination  and  classi- 
fication found  in  this  case  can  be  legally  made  under  the  National 
Constitution  and  the  law  of  the  land,  then  the  subordinate  State 
Constitution  or  law  can  be  so  framed  as  to  dispose  of  a  man's  rights 
in  property  of  all  kinds  by  arbitrary  classification  and  definition, 
without  regard  to  the  real  facts,  circumstances,  or  condition  of  the 
roperty.  A  person  may,  by  such  subordinate  statutory  provisions, 
classified  and  defined  out  of  the  equal  protection  of  the  laws 
guaranteed  by  the  National  Constitution;  and  if  so  with  reference 
to  this  provision,  he  can  also  be  classified  and  defined  out  of  uni- 
formity in  the  operation  of  the  laws  in  other  particulars;  out  of 
the  protection  of  due  process  of  law  and  of  the  provision  forbidding 
a  law  impairing  the  obligation  of  contracts  or  taking  property  for 
public  use  without  just  compensation ;  and,  indeed,  out  of  all  the 
guaranties  of  the  Constitution,  State  or  National.  I  am  not  arguing 
that  property  of  all  kinds  may  not  be  taxed  where  it  is  found, 
provided  all  ownere  are  put  upon  the  same  footing;  but  in  this 
case  there  is  a  personal  liability  soug)it  to  be  enforced  against  the 
defendant  for  taxes  not  imposed  upon  others  in  like  circumstances, 
without  any  means  provided  for  reimbursement,  such  as  are  appli- 
cable to  ouiers  similai'ly  situated,  by  the  party  who  ought  to  pay 
the  tax. 

For  authorities,  including  decisions  of  the  United  States  Supreme 
Courty  illustrating  this  point,  reference  is  made  to  the  San  Mateo 
Case,  8  Saw.  302-4. 

It  is  argued  that  the  taxing  of  the  whole  value  of  mortgaged 
property  of  railroads  and  other  quasi  public  corporations  to  the 
corporation  owning  it,  subject  to  the*  mortgage,  while  the  same 
thing  is  not  done  with  respect  to  the  property  of  natural  persons 
or  other  corporations  similarly  situated,  is  valid  as  being  simply  a 
franchise  tax — a  tax  for  the  privilege  of  being  a  corporation,  "  a 
tax  imposed  as  a  return  for  privileges  and  powers  not  possessed  by 
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individuals."  It  is  further  said  that  it  is  not  material  by  what 
standard  a  franchise  tax  is  measured — whether  the  tax  is  in  gross 
or  measured  by  receipts,  the  amount  of  property  acquired,  or  by 
any  other  standard ;  and  cases  are  cited  from  some  of  the  States 
where  a  franchise  tax  is  claimed  to  have  been  sustained  on  such 
principles.  But  this  view  wholly  ignores  the  provisions  of  the 
State  Constitution  itself  on  the  subject.  This  is  not,  and  does  not 
purport  to  be,  in  any  sense,  a  franchise  tax.  A  franchise  tax  vb 
otherwise  in  express  terms  provided  for.  The  Constitution  itself 
prescribes  how  a  franchise  tax  shall  be  assessed ;  and  that  is,  like 
all  other  property,  "in  proportion  to  its  value."     "All  property 

shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law."  Art.  XIII.,  sec.  1.  "The  word 
property,  as  used  in  this  article  and  section,  is  hereby  declared  to 
include  money,  credits,  ....  franchises,  and  all  other 
matters  and  things    ....    capable  of  private  ownership."  lb. 

Again,  "  the  franchise,  roadway,  etc,  of  all  railroads  operated 
in  more  than  one  county  in  this  State  shall  be  assessed  by  the 
State  Board  of  Equalization  at  their  actual  value."  lb.,  sec.  10. 
Thus  the  franchises  of  the  defendant,  under  the  Constitution  of 
California,  can  only  be  assessed  like  other  property,  according  to 
"  their  actual  value,"  be  that  more  or  less.  Their  franchises  have, 
therefore,  already  been  otherwise  assessed  at  their  value — ^all  the 
Constitution  will  allow — and  this  discrimination  is  not,  and  cannot 
be,  under  the  Constitution  of  California,  a  franchise  tax.  It  has 
no  reference  to  the  franchise.  It  is  simply  in  law,  what  it  is  in 
fact,  an  arbitrary  and  unjustifiable  discrimination  against  railroad 
and  other  quasi  public  corporations,  that  cannot  be  maintained 
under  the  Fourteenth  Amendment  to  the  National  Constitution, 
guaranteeing  to  every  person  the  equal  protection  of  the  laws. 

Great  stress  was  laid  in  the  arguments  of  plaintiffs  counsel  upon 
the  growing  and  overweening  power  and  greed  of  corporations; 
and  it  was  vehemently  asserted  that  this  is  a  struggle  between  the 
people  and  the  corporations  for  supremacy;  that  corporations,  by 
corrupt  means,  and  through  their  large  and  widespread  influence, 
have  obtained,  and  they  are  obtaining,  control  of  Legislatures, 

If  this  be  so,  then  it  is  of  the  utmost  importance  to  every  natural 
person  in  the  United  States  that  these  guaranties  of  the  Fourteenth 
Amendment  to  the  National  Constitution  should  be  maintained  in 
all  their  length  and  breadth.  They  are  the  only  means  of  protection 
left  to  the  people.  If  these  unequal  taxes  can  be  imposed  upon  the 
class  of  corporations  named*  in  the  Constitution,  the  position  of  the 
parties  can  be  reversed,  and  the  unequal  tax  now  thrown  upon  the 
corporations  may  hereafter  be  imposed  upon  the  other  parties.  If 
these  can  be  taxed  without  a  hearing,  then  all  or  any  class  of  per- 
sons can  be  taxed  without  a  hearing ;  and  if  there  is  good  ground 
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for  the  alarm  manifested  by  the  counsel  of  the  plaintiff,  such 
corporations,  when  they  acquire  the  deprecated  power  and  control 
indicated,  will  not  be  likely  to  be  slow  in  shifting  the  unequal  bur- 
den to  the  other  side.  There  is,  therefore,  upon  that  hypothesis, 
no  safety  to  the  people,  except  in  most  rigidly  maintaining  the 
guaranties  of  the  Fourteenth  Amendment  in  their  broadest  scope. 

Fourth.  Upon  the  point  as  to  whether  the  provision  of  the  State 
Constitution  under  which  the  tax  in  question  was  levied,  is  valid 
by  virtue  of  the  power  of  the  State  over  corporations,  under  the 
authority  reserved  to  the  State  under  the  Constitution  to  amend, 
alter,  or  repeal  the  laws  under  which  they  were  organized,  or  other- 
wise, I  refer  to  the  quite  full  discussion  of  the  point  under  the 
sixth  head  in  my  opinion  in  the  San  Mateo  Case,  8  Saw.,  304.  I 
shall,  however,  make  some  additional  observations. 

In  order  to  sustain  the  validity  of  the  tax  on  that  ground,  the 
constitutional  provision  must  operate  as  an  amendment  to  the  gen- 
eral statute  of  California,  by  which  it  imposes  upon  railroad  and 
other  quasi  public  corporations,  under  the  amended  statute,  as  a 
condition  of  their  continued  existence,  a  liability  to  be  taxed  other- 
wise than  as  natural  persons  and  other  corporations  are  taxed.  It 
is  not  pretended  by  anybody  that  any  express  intention  to  amend 
the  act  relating  to  corporations  is  found  in  the  new  Constitution,  or 
that  any  reference  is  anywhere  made  to  the  act.  The  operation  of 
the  amendment  of  the  statute  is  sought  to  be  worked  out  by  impli- 
cations, and  the  necessities  of  the  case,  which  require  the  tax  to  be 
.  sustained  on  that  ground,  as  there  is  no  other  on  which  it  can  rest. 
But  repeals  or  amendments  of  statutes  by  implication  never  were 
-favored ;  and,  under  our  Constitution,  limiting  the  power  of  the 
legislature  to  the  passage  of  acts  embracing  but  a  single  subject, 
wnich  must  be  expressed  in  the  title  of  the  act,  and  forbidding  an 
amendment  otherwise  than  by  re-enacting  the  whole  section  as 
amended,  would  seem  to  render  the  mle  still  more  restrictive  in  its 
operation.  No  reference  to  this  matter  of  taxation  is  made  in  any 
part  of  the  chapter  devoted  to  corporations.  The  provision  is  found 
in  the  chapter  providing  for  taxation,  and  which  deals  with  taxa- 
tion, and  only  taxation,  as  taxation.  It  is  manifest,  that  the  idea 
of  amending  the  act  relating  to  corporations  was  never  contemplated 
by  the  convention  in  framing,  or  the  people  in  adopting,  the  Con- 
stitution. We  are  satisfied  that  the  charge  must  be  sustained,  if 
sustained  at  all,  only  as  a  tax,  without  reference  to  the  power  of  the 
State  to  impose  further  conditions  upon  corporations  not  imposed 
at  their  creation  by  amendment  to  the  general  laws  under  which 
they  became  incorporated. 

5nt  if  the  State,  under  its  power  to  amend  the  laws  under  which 
corporations  are  formed,  is  entitled  to  impose  this  charge,  not  im- 
posed upon  natural  persons,  and  other  corporations,  under  like 
circamstances,  as  a  condition  of  its  continued  future  eidstence^  the 
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corporation  is  not  bound  to  accept  the  condition,  and  go  on.  No 
charter  can  be  forced  upon  an  association  of  natural  persons,  and 
no  newer  more  onerous  conditions  can  be  forced  upon  a  corporation 
already  formed.  It  may  elect  to  dissolve  and  retire  from  the  field 
of  enterprise  occupied,  rather  than  accept  the  new  conditions ;  and 
such  conditions  might  be  imposed  as  would  compel  that  course. 
But  until  accepted  they  form  no  part  of  the  charter,  and  impose 
no  new  valid  obligations.  An  acceptance  of  the  new  conditions 
cannot  be  presumed  while  the  corporation  is  protesting  that  none 
have  been  imposed ;  or,  if  attempted  to  be  imposed,  is  insisting 
that  they  are  invalid,  void  and  of  no  eflEect — and  in  every  way,  and 
by  all  means  in  its  power,  is  resisting  the  attempt  of  the  State  to 
give  effect  to  this  assumed  change  in  its  rights  and  obligations — 
while  it  is  still  denying  the  power  of  the  State  to  make  tne  change 
and  refusing  to  acquiesce  in  it.  Till  the  corporation  elects  to  accept 
the  new  conditions  imposed,  or  gives  some  evidence  of  such  elec- 
tion, rather  than  dissolve,  there  is  no  implied  promise  or  obligation 
to  assume  the  additional  burdens  laid  upon  it,  or,  as  in  this  instance, 
to  pay  the  additional  tax  thus  imposed  in  iuvitum,  upon  which  an 
action  can  be  maintained.  This  corporation,  like  every  other  per- 
son, against  whom  a  right  is  claimed,  certainly  is  entitled  to  litigate 
the  question,  whether  any  new  valid  obligations  or  conditions  have 
been  imposed  upon  it,  before  it  can  be  ^sailed  upon  to  determine 
whether  it  will  dissolve  and  retire,  or  accept  the  conditions  and 
proceed.  A  refusal  to  accept,  surely,  can  give  no  right  of  action, 
which  depends  upon  acceptance.  If  there  is  any  remedy  in  behalf  of 
the  State  against  a  corpoi-ation  declining  to  accept,  but  still  continu- 
ing to  exercise  its  functions  in  violation  of  the  existing  law,  it  is  by 
some  proceeding  in  the  Courts,  in  the  nature  of  an  information,  to 
dissolve  the  corporation  and  wind  up  its  affairs  ;  and  this,  it  appears 
to  me,  is  the  remedy  in  this  case,  ii  there  is  an  amendment  to  the 
act  under  which  the  defendant  is  incorporated,  imposing  the  liabil- 
ity of  this  unequal  and  unjust  tax  upon  it,  as  a  condition  of  its 
continued  existence,  and  the  corporation  refuses  to  accept  it,  or  to 
submit  to  it. 

The  doctrine  asserted,  and  sought  to  be  maintained,  that  because 
a  corporation  owes  its  origin  and  existence  to  the  State— is  a  creature 
of  the  State — it  and  all  its  belongings  are  under  the  arbitrary  power 
and  control,  and  at  the  absolute  mercy  of  the  State,  is  monstrous. 
The  State,  through  general  laws  applicable  to  all  similar  corpora- 
tions, may  abolish  corporations,  may  take  away  their  faculties,  may 
enlarge  or  restrict  their  powers  and  functions  for  the  future;  but 
it  cannot  lay  its  hand  upon  their  lawful  acquisitions  or  property, 
otherwise  than  as  upon  the  acquisitions  and  property  of  natural 
persons.  Although  the  title  and  management  of  these  are  vested 
m  the  ideal  being  called  a  corporation,  the  ultimate  property  is  in 
the  corporators,  and  their  rights  in  the  property  and  acquisitions  are 
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as  sacred  in  their  corporate  as  in  any  other  of  tlieir  relations  to 
society,  or  to  the  State. 

Had  the  State  Constitution  provided  that  the  property  of  corpo- 
rations might  be  taken  for  public  use  without  any  compensation, 
and  without  a  trial  or  hearing  of  any  kind,  such  as  for  the  sites  of 
public  buildings,  public  streets  or  squares,  or  for  the  use  of  rail- 
ways, and  the  corporations  had  denied  and  resisted  the  validity  of 
snch  provision,  I  apprehend  that  no  court  would  hold  that  because 
it  did  not  immediately  dissolve  and  retire  from  business  upon  the 
adoption  of  such  a  provision,  that  it  had  been  accepted,  and  thence- 
forth become  one  of  the  conditions  of  the  future  continued  exist- 
ence of  the  corporation,  and  in  consequence  of  the  fact,  that  its 
property  might  thenceforth  be  arbitrarily  taken  and  appropriated 
to  public  use  without  any  hearing  or  compensation.      Yet  such  a 

E revision  would  be  no  more  monstrous  than  the  doctrine  sought  to 
8  maintained.    Indeed,  it  is  the  necessary  logical  sequence  of  the 
doctrine. 

l^rom  these  considerations,  and  those  expressed  upon  this  point 
in  the  San  Mateo  Case,  and  from  the  expressed  terms  of  the  Con- 
stitution itself,  it  is  clear  to  me  that  the  provision  in  question  at- 
tempts to  provide  only  for  exercising  the  sovereign  power  of  taxa- 
tion— ^has  no  other  ena  to  accompli^  and  accomplishes  no  other 
purpose ;  and  that  the  rights  of  tne  parties  must  be  determined  on 
that  hypothesis  alone — that  is  to  say,  the  hypothesis  that  it  is  a  tax 
merely,  without  any  reference  to  a  cliange  of  the  fundamental  condi- 
tions upon  which  the  corporation  is  to  continue  in  existence.  If  not, 
then  that  the  new  conditions  have  not  been  accepted,  and  there  is 
DO  ground  upon  which  this  action  can  be  maintained.  The  suit  is 
simply  one  at  law  for  a  tax  and  nothing  else,  and  the  plaintiff  must 
recover  on  that  theory,  and  on  the  case  made,  or  not  at  all.  If  this 
tax  can  be  imposed  upon  the  defendant,  simply  because  it  is  a  corpo- 
ration, when  it  could  not  be  imposed  upon  natural  peraons  holding, 
owning,  and  using  its  property  under  like  conditions  in  all  other  re- 
spects, then  it  would  be  difficult  to,  point  out  what  rights  are  left 
to  corporations,  or  natural  persons  in  their  corporate  relations, 
which  the  State,  under  the  Fourteenth  Amendment,or  otherwise 
is  bound  to  respect. 

Fifth.  At  the  time  of  the  assessment  and  levy  of  the  tax  in  ques- 
tion there  was  a  deed  of  trust  in  existence,  and  operative,  to  secure 
a  large  indebtedness,  executed  by  defendant  to  D.  O.  Mills  and 
Lloyd  Tevis,  before  the  adoption  of  the  present  Constitution  of  the 
State  of  California,  which  covered  the  Southern  Pacific  K.  R., 
its  tracks,  depots,  rolling-stock,  and  all  appurtenances — the  road 
aggregating  1,150  miles  in  length,  of  which  over  700  are  completed 
and  in  operation.  It  also  covered  all  the  lands  granted  by  the 
United  States  to  aid  in  the  construction  of  said  railroad,  aggregat- 
ingy  as  estimated,  10,000,000  acres,  after  excluding  reserved  lands 
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embraced  in  the  statutory  description.  This  deed  of  trust,  or  mort- 
gage, was  duly  recorded  in  the  several  counties  of  the  State  through 
which  the  road  extended,  and  in  which  the  lands  were  situated. 

A  portion  of  the  road,  and  of  the  lands  mortgaged,  was  situated 
in  the  county  of  Santa  Clara.  The  mortgage  was  for  $46,000  per 
mile,  of  which  amount  bonds  have  been  issued  to  the  amount  of 
$39,000  per  mile.  The  lands  mortgaged,  so  far  as  they  have  been 
patented,  including  the  lands  in  oanta  Clara  County,  had  been 
taxed  to  defendant  in  the  several  counties  in  which  they  were  situ* 
ated,  at  their  full  value,  and  without  any  reduction  on  account  of 
the  mortgage,  and  the  taxes  duly  paid.  So,  also,  no  reduction  in 
the  amount  of  the  assessed  value  of  the  road,  rolling-stock,  etc.^ 
was  made  in  consequence.  Thus  all  the  property  embraced  in  the 
mortgage  was  taxed  to  the  defendant  at  its  full  value,  without  any 
reduction  in  the  amount  on  account  of  the  mortgage.  The  trust 
deed  contained  the  following  covenant :  "  And  the  said  party  of  the 
first  part  hereby  agrees  and  covenants  to  and  with  the  said  parties 
of  the  second  part,  and  their  successors  in  trust,  that  it  will  pay  all 
ordinary  and  extraordinary  taxes,  assessments,  and  other  public 
burdens  and  charges  which  may  be  imposed  upon  the  property 
herein  described  and  hereby  mortgaged,  and  every  part  thereof ; 
and  the  said  parties  of  the  second  part,  the  survivor  of  them  or  their 
successors  in  said  trust,  or  any  one  or  more  of  the  holders  of  said 
bonds,  niav,  in  case  of  default  of  the  said  party  of  the  first  part  in 
tliis  behali,  pay  and  discharge  the  same,  and  any  other  lien  or  in- 
cumbrance upon  said  property  which  may  in  any  way,  either  in 
law  or  equity,  be  or  become  in  effect  a  charge  or  lien  thereon,  prior 
to  these  presents,  or  to  which  this  mortgage  may  be  subject  or  sub- 
ordinate, and  for  all  payments  thus  made  the  parties  so  making  the 
same  shall  be  allowed  interest^  thereon  at  the  rate  of  seven  per 
centum  per  annum ;  and  such  payments,  with  the  interest  thereon, 
shall  be,  and  are  hereby,  secured  to  them  by  these  presents,  and 
declared  to  be  payable  and  collectable  in  the  same  sort  of  currency 
or  money  wherein  they  shall  have  been  paid,  and  the  same  shall 
be  payable  by  said  party  of  the  first  part  to  said  parties  of  the 
second  part  upon  demand,  in  trust  for  the  party  or  parties  paying 
the  same,  and  may  be  paid  out  of  the  proceeds  of  the  sale  of  said 
property  and  franchises  hereinbefore  provided." 

It  is  gravely  and  earnestly  insisted  here  that  under  this  covenant 
the  dejfendant  has  bound  itself  to  the  trustees  to  pay  the  whole 
taxes  assessed  upon  the  property  covered  by  the  mortgage ;  that  if 
the  tax  should  be  assessed  upon  defendant  and  there  should  be  a 
recovery  in  this  case  and  payment  of  the  judgment,  the  defendant 
would  pay  no  more  than  it  is  bound  to  pay  under  the  covenant  in 
the  trust  deed,  and  could  not  be  injured ;  therefore  the  tax  is  valid 
and  a  recovery  should  be  had  in  tnis  action,  even  though  the  tax, 
as  levied  against  the  defendant,  is  unauthorized  by  any  valid  law^ 
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or  was  levied  without  the  authority  of  any  law.  It  would  seem  to 
be  only  necessary  to  state  the  proposition  to  make  manifest  its  fal- 
lacy. The  proposition  in  substance  is,  that  if  a  valid  tax  had  been 
levied,  the  aefendant  had  bound  itself  by  a  contract  to  protect  a 
third  party,  with  whom  the  plaintiff  is  not  in  privity  against  it,  by 
payment  or  allowing  such  third  party  to  pay  it  and  make  it  a  se- 
cured charge  against  defendant.  And,  since  this  is  so,  although 
it  is  not  authorized  by  any  valid  law,  it  would  not  injure  the  de- 
fendant to  levy  the  tax  against  it  and  compel  it  to  pay  the  whole 
amount  of  tax  that  ought  to  have  been  properly  levied  on  somebody 
on  account  of  the  property ;  therefore  tne  plaintiff  ought  to  recover, 
although  there  is  no  valid  tax  levied  against  him  or  anybody  else — 
no  tax  for  which  anybody  is  now  legally  liable.  Somebody  ought 
to  have  been  made  personally  liable  to  pay  this  tax  by  a  proper  and 
legal  assessment  of  it ;  and  if  anybody  had  been  made  liable  de- 
fendant would  have  been  bound  to  pay  it  under  its  covenant,  biit 
there  was  no  valid  assessment,  either  against  the  defendant  or  any- 
body else,  yet  the  defendant  is  personally  liable  and  plaintiff  ought 
to  recover.     Such  is  tlie  reasoning  presented  to  us. 

This  tax,  as  levied,  is  either  valid,  as  properly  levied  under  the 
law,  or  it  is  void  and  its  validity  must  depend  upon  the  law.  It 
cannot  depend  upon  the  fact  that  private  parties  by  an  anterior 
contract,  with  which  the  State  and  county  are  not  in  privity,  had  a 
stipulation  as  to  which  should  pay  any  tax  properly  levied.  If 
valid  as  against  defendant  so  as  to  make  it  personally  responsible,^ 
then  the  plaintiff  is  entitled  to  recover,  whether  it  would  be  injured 
OP  not,  and  there  is  no  need  to  invoke  the  principle  that  defendant 
cannot  be  injured  by  doing  what  it  is  insisted  it  in  good  morale 
ought  to  do.  If  the  tax  as  levied  is  not  valid  and  a  legal  pei^sonal 
charge  upon  the  defendant  under  the  law,  without  regard  to  any 
contract  between  private  parties  as  to  who  shall  pay  a  valid  tax 
upon  the  land  when  levied,  then  there  is  no  valid  tax  or  personal 
charge  against  anybody,  for  no  tax  purports  to  have  been  levied 
against  the  trustees  in  the  trust  deed,  or  against  the  holders  of  the 
security.  There  is  no  tax  upon  which  the  covenant  can  operate. 
This  action  is  not  based  upon  moral  equities,  or  even  upon  equities 
recognized  and  enforced  by  courts  of  equity.  It  is  a  dry  action,  at 
law,  to  recover  what  is  alleged  to  be  a  sum  of  money  legally  due, 
and  for  which  the  defendant  is  legally,  personally  liable  by  reason 
of  a  valid  levy  of  a  tax  against  it.  That  is  the  cause  of  action 
alleged,  and  upon  that  a  recovery  must  be  had,  if  at  all,  and  accord- 
ing to  the  allegata  of  the  complaint.  This  is  not  a  suit  in  equity 
to  enforce  a  lien  for  a  tax.  It  is  not  an  application  for  an  injunc- 
tion against  the  collection  of  the  tax,  in  wliich,  possibly,  the  court 
might  consider  whether  there  were  any  equities  which  should  call 
upon  it  to  deny  the  injunction,  or  relief,  aflSrmatively  sought.  It 
is  not  a  case  for  the  exercise  of  discretion.  It  is  an  action  resting 
IS  A.  &  E.  R  Gas.— 16 
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upon  a  strictly  legal  personal  liabilitj.  It  is  not  enough  that  a 
valid  tax  to  some  extent  might  have  been  levied.  There  must  be 
such  a  tax  as  throws  a  legal  liability  upon  the  defendant  to  pay  to 
the  plaintiJS  the  sum  claimed,  or  there  can  be  no  recovery,  "cut 
had  there  been  a  valid  tax  levied  against  the  covenantee,  or  mort- 
gagee, on  account  of  the  property,  this  would  not  have  authorized 
a  recovery  against  defendant  by  reason  of  the  covenant  alone.  The 
covenant  cannot  aSect  the  case.  The  covenant  was  between  the 
defendant  and  the  trustees,  for  the  benefit  of  the  latter,  or  rather 
the  bondholders  secured,  and  not  for  the  benefit  of  the  plain tifi.  The 

Elaintifi  is  not  in  privity  with  them.  But  suppose  the  covenant 
ad  been  between  defendant  upon  a  due  consideration,  and  the 
trustees,  expressly  made  for  the  benefit  of  the  plaintiff,  in  such 
form,  if  such  could  be,  as  to  give  plaintiff  a  right  of  action  on  the 
covenant.  It  would  be  necessaiy  to  set  out  the  contract  on  which 
the  right  of  action  rested,  and  make  it  the  basis  or  ground  of 
action.  Nothing  of  the  kind  has  been  done.  The  theory  of  this 
action  is,  that  a  valid  tax  has  been  legally  assessed  against  defend- 
ant, for  which  it  is  personally  liable  under  the  Constitution,  and  a 
recovery  is  sought  on  that  ground  in  the  complaint,  and  upon  no 
other ;  and  it  can  be  had  upon  no  other. 

There  were  two  kinds  of  covenants  in  use  in  mortgages  and 
trust-deeds  at  the  time  the  trust-deed  in  question  was  executed ; 
one  a  covenant  that  the  mortgagor  would  pay  all  taxes  that  might 
be  assessed  on  the  mortgaged  property,  and  in  default  of  payment, 
that  the  mortgagee  mi^ht  pay  it  nimself  for  the  protection  of  his 
security,  and  upon  such  payment  that  the  taxes  so  paid  should  be 
added  to  the  debt,  and  draw  like  interest  This  was  simply  to  pro- 
tect his  security  against  other  parties  who  might  subsequently  ac- 
quire liens,  ana  to  convert  his  advances  into  principal  and  fix  the 
rate  of  interest.  The  purpose  of  this  covenant  was  not  to  render 
the  mortgagor  liable  to  pay  a  tax  which  he  was  not  already  liable  to 
pay,  but  it  was  to  enable  tne  mortgagee  to  pay  it  for  his  own  pro- 
tection, in  case  the  mortgagor  did  not,  and  take  away  the  voluntary 
character  of  the  payment,  so  that  he  could  convert  it  into  a  secured 
debt,  drawing  interest  as  a  part  of  the  principal.  The  other  was 
that  the  mortgagor  would  pay  not  only  all  taxes  levied  on  the 
mortgaged  property,  but  also  all  taxes  that  should  be  levied  upon 
the  moneys  loaned  and  secured.  This  was  an  indirect  way  of  in- 
creasing the  interest  paid  on  the  loan,  and  imposed  an  additional 
burden  upon  the  mortgagor.  This  last  covenant  is  now  forbidden 
and  rendered  void  under  the  new  Constitution. 

The  covenant  in  the  mortgage  in  this  cajse  is  clearly  of  the  first 
kind.  It  only  required  the  mortgagor  to  pay  the  toxes  or  liens 
which  it  was  at  that  time  bound  to  pay  without  the  covenant,  and 
in  no  way  extended  its  liability.  A  law,  or  constitutional  provision, 
which  should  compel  him  to  pay  the  taxes  assessed  upon  the  prop- 
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«rty  of  the  mortgagee,  would  enlarge  his  liability  beyond  that 
covered  by  his  covenant,  and  be  void.  This  covenant  only  ex- 
tended  to  taxes  for  which  the  defendant  was  already  liable.  Be- 
^des,  if  no  valid  tax  has  been  levied,  then  the  case  is  not  within  the 
covenant,  for  the  defendant  cannot  be  called  upon  under  the  cove- 
nant to  pay  a  tax  absolutely  void. 

Again,  suppose  the  covenant  had  been  in  a  mortgage  or  trust- 
deed  between  two  natural  persons,  made  at  the  same  time,  the  sum 
secured  being  the  whole  value  of  the  property.  Under  the  consti- 
tutional provision  in  question,  the  value  oi  the  security,  which  in  the 
case  supposed,  is  the  whole  value  of  the  property,  must  be  assessed 
to  the  iiolder  of  the  security,  and  made  a  personal  charge  on  him 
alone..  It  could  not  be  assessed  to  the  mortgagor,  and  made  a  per- 
sonal charge  or  liability  on  him,  and  enforced  by  a  suit  for  a  per- 
sonal judgment;  because  there  is  no  statute,  or  constitutional 
provision,  purporting  to  authorize  such  a  proceeding.  Yet  he  has 
covenantea  with  the  holder  of  the  securitv  in  the  same  sense  as  in 
the  trust-deed  in  question,  to  pay  the  whole  tax  levied  on  the  land, 
and  he  would  not  be  injured  according  to  the  theory  of  the  plain- 
tiff, if  the  whole  tax  should  be  assessed  and  recovered  against  him. 
If  such  assessment  should  be  made  against  the  mortgagor  instead  of 
the  mortgagee  without  any  law  for  it,  or  even  purporting  to  au- 
thorize it,  and  a  suit  be  brought  to  recover  a  personal  judgment  for 
the  amount,  I  apprehend  that  no  counsel  would  be  found  bold 
enough  to  nr^e  tnat  the  utter  invalidity  of  the  tax  is  no  defence 
against  the  suit,  for  the  reason,  that  if  a  proper  tax  had  been  levied 
against  the  proper  party,  he  would  be  bound  by  his  covenant  with 
that  party  for  tlie  protection  of  that  party's  interest,  alone  to  pay 
the  tax,  and,  therefore,  he  is  not  injured.  If  such  an  action  under 
8uch  circumstances  could  not  be  maintained  against  the  mortgagor, 
then  it  cannot  be  maintained  against  the  mortgagor  in  this  case, 
otherwise  there  is  one  law  for  this  defendant  and  another  law  for 
natural  persons,  occupying  in  all  respects,  with  reference  to  their 
property,  precisely  the  same  situation ;  and  there  is  a  manifest  de- 
nial of  the  equal  protection  of  the  laws  in  this  particular,  as  well  as 
in  the  othera.  They  are  not  equal  before  the  laws.  If  the  consti- 
tutional provision  in  question  is  void,  then  there  is  no  law  under 
which  this  tax  could  be  levied  against  defendant,  and  it  is  utterly 
void  and  cannot  form  the  basis  for  a  recovery.  In  my  judgment 
the  provisions  of  the  State  Constitution,  upon  which  the  validity  of 
this  tax  and  the  right  to  recover  alone  rest,  violate  the  provisions 
of  the  Fourteenth  Amendment  in  question,  in  four  vital  particulars. 

1.  They  assess  railroad  find  other  quasi  public  corporations  upon 
a  different  basis  from  that  adopted  with  respect  to  natural  persons, 
and  other  corporations  similarly  situated  with  respect  to  their  prop- 
erty in  the  particulars  in  these  opinions,  and  in  the  opinions  in  the 
San  Mateo  Case  pointed  out. 
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2.  They  provide,  with  respect  to  all  property  other  than  railroads 
operated  in  more  than  one  county,  an  opportunity  to  be  heard  in 
the  course  of  the  proceeding,  to  assess  their  property  before  the 
assessment  becomes  irrevocably  fixed,  while  they  aflFord  no  such 
notice  or  opportunity  to  be  heard  witli  reference  to  railroads 
operated  in  more  than  one  county,  and,  in  both  these  particulars, 
deny  to  the  defendant  the  equal  protection  of  the  laws,  within  the 
meaning  of  the  Fourteenth  Amendment  to  the  National  Constitu- 
tion, 

3.  In  not  affording  notice  and  an  opportunity  to  be  heard  be- 
fore the  tax  becomes  finally  and  irrevocably  fixed,  they  deprive  the 
defendant  of  its  property  without  due  process  of  law. 

4.  In  assessing  a  tax  and  enforcing  it  as  a  personal  liability 
against  defendant,  upon  property  which  it  does  not  own,  but  which 
is  owned  by  other  parties  wlio  pay  no  tax  upon  it,  the  defendant'^ 
protJerty,  to  the  extent  of  the  amount  taken  beyond  his  proper  share 
of  tlie  public  burden,  is  taken  for  public  use,  both  without  due  pro«> 
cess  of  law,  and  without  compensation. 

As  there  must  be  judgment  for  defendant  upon  the  points  arising 
under  the  National  Constitution,  it  is  unnecessary  for  us  to  extend 
these  opinions  by  examining  the  questions  arising,  alone,  under  the 
State  laws  and  Constitution,  over  which  we  would  have  had  no 
jurisdiction,  but  for  the  fact  that  the  questions  already  discussed 
are  in  the  case.  Those  are  questions  more  properly  belonging  to 
the  State  Courts.  We  have  found  the  facts  in  the  case,  however, 
and  if  it  should  turn  out  that  we  are  in  error  upon  the  points  de- 
cided, the  Supreme  Court  will  be  called  upon  to  decide  those  ques- 
tions also.  If  we  are  not  in  error,  then  those  questions  will,  doubt- 
less, be  left  to  the  State  Courts,  where  they  properly  belong. 

For  the  reasons  herein,  and  in  the  opinion  oi  the  presiding  Jus- 
tice stated,  in  addition  to  those  given  in  the  several  opinions  de- 
livered in  the  San  Mateo  Case,   I  think  judgment  should  be, 
rendered  for  defendant  as  directed. 


The  principal  points  raised  and  discussed  in  the  above  case  are  identical 
with  those  involved  in  the  case  of  The  County  of  San  Mateo  v.  Southern  Pa- 
cific R.  R.  Co.  8  Am.  &  Eng.  R.  R.  Cas.  1.  The  authorities  upon  these 
points  will  be  found  collected  in  the  note  appended  to  that  case.  In  the 
principal  case  above  reported  the  additional  argument  was  advanced  that  the 
railroad  companies  in  question  being  chartered  by  Congress  were  means  or 
instrumentalities  employed  by  the  United  States  in  carrying  on  its  operations, 
and  as  such  exempt  from  State  taxation.  We  design  to  present  to  our  read- 
ers in  the  present  note  the  authorities  on  this  point. 

When  Property  is  not  Taxable  as  Belonging  to  or  Connected  with  the 
United  States. — It  is  a  well-settled  principle  that  no  State  can  impose  taxes 
upon  property  belonging  to  the  United  States,  or  upon  the  means  and  instru- 
mentalities employed  by  the  United  States  in  carrying  on  its  operations.  If 
such  a  right  were  once  admitted,  it  would  then  become  possible  for  a  State 
to  practically  subvert  the  power  of  the  United  States,  if  it  were  at  any  time 
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«o  miDded.  The  following  authorities  will  be  all  found  to  recognize  the  sound- 
ness of  the  doctrine  above  laid  down. 

Land  and  Real  Estate  in  General. — The  public  lands  of  the  United  States 
3je  not  taxable  while  they  remain  such ;  but  when  once  they  are  sold,  and 
the  right  to  a  patent  is  vested  in  the  grantee,  the  lands  may  be  taxed.  Rail- 
way Co.  V.  Prescott,  16  Wall,  603;  Tucker  v,  Ferguson,  7  Chicago  L.  N.  78; 
Carroll  v.  Safford,  3  How.  441;  Astrom  v.  Hammond,  8  McL.  107;  People  v. 
Shearer,  80  Cal.  645;  Iowa  Homestead  Co.  v.  Webster  Co.,  21  Iowa,  221; 
Puget  Sound  Agricultural  Co.  v.  Pierce  Co.,  1  Wash.  Terr.  180;  Central  Pac. 
R.  RCo.r.  Howard,  52  Cal.  227;  Witherspoon  v.  Duncan,  4  Wall.  210; 
McGoon  V.  Scales,  9  Wall.  23 ;  Dickerson  v.  Tetzor,  58  Iowa,  681 ;  Wiscon- 
sin Central  R.  R.  Co.  v,  Taylor  Co.,  62  Wise.  87;  and  see  Seward  v.  City  of 
Rising  Sun  and  note,  infra. 

Property  occupied  for  the  United  States  but  not  owned  by  it,  is  taxable. 
Bpeed  v,  St.  Louis  County  Court,  42  Mo.  882.  The  fact  that  the  Government 
has  an  interest  in  real  estate  does  not  preclude  the  taxation  of  the  interests 
of  other  owners.     State  v,  Moore,  12  Cal.  56. 

Buildings  erected  at  the  expense  of  the  United  States  Government  for  tem- 
porary use  by  operatives  employed  in  constructing  public  works,  undet  an 
Agreement  with  the  land-owner  that  the  Government  would  remove  them 
when  needed,  are  not  subject  to  State  taxation.  Andrews  v.  Auditor,  28 
Gratt.  115. 

Property  owned  by  the  United  States  and  used  for  carrying  on  its  business, 
«ncli  aa  a  custom  house,  is  not  liable  to  municipal  assessments  for  alleged 
street  improvements.  Fagan  «.  Chicago,  84  III.  227.  But  municipal  assess- 
ments for  improvements  may  be  laid  upon  village  lots  no  title  to  which  has 
been  derived  from  the  United  States.     Winson  v.  Hance,  1  Wy.  Terr.  270. 

Banks. — A  State  cannot  tax  a  bank  chartered  as  the  fiscal  organ  of  the 
United  States.  McCullough  v.  Maryland,  4  Wheat.  816;  Osbom  f>.  Bank  of 
United  States,  9  Wheat.  788.  But  stock  of  such  a  bank  owned  by  an  indi- 
vidual IS  taxable  in  the  State  in  which  he  resides.  Bulow  9.  Charleston,  1 
Nott  and  McCord,  527. 

Taxation  is  allowed  by  the  express  terms  of  the  act  of  Congress  on  National 
Banks  by  the  State  wherein  they  are  located.  Union  National  Bank  v,  Chi- 
-c&go,  3  Biss.  32.     Independent  of  such  express  provision  in  the  act  of  Con- 

fress,  it  would  seem  that  National  Banks  could  not  be  taxed  by  the  States, 
'lint  «.  Boston,  99  Mass.  141.     Hence  taxation  can  be  imposed  only  in  the 
•express  manner  specified  in  the  act. 

Taxation  may  be  levied  upon  the  shares  of  the  stock  of  National  Banks  in 
the  hands  of  their  stockholders.  Van  Allen  v.  Assessors,  8  Wall.  673;  Lion- 
berger  «.  Rouse,  9  Wall.  468;  Mintzer  v,  Montgomery  Co.,  54  Pa.  St.  139; 
And  the  bank  itself  may  be  compelled  to  pay  a  tax  assessed  as  above.  First 
National  Bank  «.  Commonwealth,  9  Wall.  358. 

As  to  taxation  on  National  Banks  see  generally,  Hubbard  v.  Board  of  Super- 
visors, 28  Iowa,  130;  Williams  t>.  Weaver,  75  N.  Y.  30;  Stiltz  v,  Tutewiler,  1 
Wils.  (Ind.)  507;  Merchants'  Nat.  Bank  t.  Cumming,  5  Rep.;  Adams  «.  Nash- 
^lle,  95  U.  S.  19;  Chemung  v.  City  of  Elmira,  53  N.  Y.  49;  State  v,  Nat. 
Bank  of  Baltimore,  33  Md.  75.  Jewell  f>.  Boston,  101  Mass.  575 ;  Morseman 
T.  Younkin,  27  Iowa,  350;  Tappan  v.  Merchants'  Nat.  Bank.  19  Wall.  490; 
People  t>.  Commissioners,  94  U.  S.  415;  Waite  v.  Dowley,  94  U.  S.  527; 
Hepburn  c.  School  Directors,  23  Wall.  480;  Commonwealth  v.  Bank,  2  Pears. 
^86;  Collins  v.  City  of  Chicago,  4  Biss.  432;  People  v,  Moore,  1  Idaho  (N. 
5.)  504. 

Loans  and  Bonds. — The  States  cannot  impose  taxation  upon  the  loans  of 
the  United  States.  Weston  t.  Charleston,  2  Pet.  449;  Bank  of  Commerce 
t.  New  York,  2  Black,  620;  Bank  Tax  Case,  2  Wall.  200;  Van  Allen  v.  As- 
sessors, 3  Wall.  573;  People  v.  Commissioners,  4  Wall.  244;  Bradley  «?.  Peo- 
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pie,  4  Wall.  459 ;  Banks  «.  Mayor,  7  Wall.  16.  Bank  v.  Supervisors,  7  WalL 
26. 

See  Coite  «.  Society  for  Sayings,  82  Conn.  178;  Commonwealth  «.  Hamil- 
ton Mfg.  Co.,  12  Allen,  298;  State  «.  Jackson,   88  N.  J.  L.  450. 

A  tax  on  the  franchises  of  a  corporation  whose  capital  is  partly  invested 
in  loans  of  the  United  States  is  not  a  tax  on  such  loans.  Society  for  Say- 
ings V.  Coite,  6  Wall.  594;  Provident  Institution  v.  Massachusetts,  6  WalL 
611;  Hamilton  Co.  v.  Massachusetts,  6  Wall.  632;  Monroe  Co.  Savings  Bank 
V.  Rochester,  37  N.  Y.  365. 

United  States  stocks  and  bonds  are  subject  to  a  State  collateral  inheritance 
or  succession  tax,  14  Am.  L.  Reg.  (N.  S.)  625. 

Notes — Stamps. — Legal  tender  notes  issued  by  the  United  States  are  ex- 
empt from  State  taxation.     Home  v.  Green,  52  Miss.  452. 

Certificates  of  indebtedness  to  the  United  States  issued  under  the  act  of 
March  1,  1862,  are  not  exempt  from  State  taxation.  People  9.  Hoffman,  87 
N.  Y.  9.  Nor  are  legal  tender  notes  issued  under  the  act  of  Congress  of 
February  25,  1862.  People  v.  Board  of  Supervisors,  87  N.  Y.  29.  But  see 
Montgomery  Co.  v.  Elston,  82  Ind.  27. 

Congress  may  restrain  the  circulation  of  any  notes  other  than  those  issued 
by  itself,  and  may  tax  such  notes  out  of  existence.  Yeazie  Bank  v,  Fenno,  8 
Wall.  533. 

The  revenue  stamps  issued  by  the  United  States  cannot  be  taxed  by  a 
State.     Palfrey  «.  Boston,  101  Mass.  329. 

Salary  of  U.  8.  OfficerSi — The  salary  or  emoluments  of  federal  officers  is  not 
a  subject  of  State  taxation.  Dobbin  «.  Commissioners  of  Erie  Co.,  16  Pet. 
435.     But  see  Melcher  v.  Boston,  9  Mete.  78. 

Bankruptcy— Receivers. — A  State  cannot  impose  taxes  upon  the  assets  of 
a  bankrupt  while  in  the  hands  of  the  assignee  awaiting  distribution.  In  re 
Booth,  14  Bank.  Reg.  282. 

The  appointment  by  a  United  States  court  of  a  receiver  who  takes  posses- 
sion of  property  does  not  exempt  it  from  State  taxation.  Stevens  «.  N.  Y.  & 
Oswego  M.  R.  R.  Co.,  18  Blatch.  104;.Phila.  &  Reading  R.  R.  Co.  «.  Com- 
monwealth, 13  Weekly  Notes  of  Cases  (Phila.),  480. 

Passengers  Travelling  in  and  out  of  State. — A  State  tax  upon  every  per- 
son leaving  the  State  in  a  public  conveyance  is  unconstitutional,  as  it  may 
embarrass  the  operations  of  the  National  Government  either  by  obstructing 
the  travel  of  its  citizens  or  officers  in  time  of  peace,  or  the  transportation  of 
armies  and  munitions  in  time  of  war.  Crandall  v,  Nevada,  6  Wall.  35.  And 
for  the  same  reasons  a  State  tax  on  every  person  comins  within  the  State, 
except  soldiers  and  sailors  of  the  United  States,  is  invalid.  State  Treasurer 
«.  Phila.,  etc.,  R.  R.  Co.,  4  Houst.  (Del.)  158. 

Railroad  and  Telegraph  Companies. — Railroad  and  telegraph  companiea^ 
have  often  sought  exemption  from  State  taxation  on  the  ground  that  they 
are  the  means  or  instrumentalities  employed  by  the  United  States  in  carrying 
on  its  operations.     The  law  on  the  subject  is  clear. 

The  means  employed  by  the  Government  to  carry  on  its  operations  cannot 
be  taxed,  but  the  property  of  agents  employed  by  the  Government  to  help- 
it  in  carrying  on  its  operations  may  be  taxed.  Thomson  f>.  Pacific  R.  R. 
Co.,  9  Wall.  579. 

A  railroad  wholly  owned  and  operated  by  the  Government,  and  the  profits 
of  which  form  part  of  its  revenue,  is  not  liable  to  be  subjected  to  State  tax- 
ation.    State  of  Georgia  «.  Atkins,  1  Abb.  (U.  S.)  22. 

But  a  railroad  whicn  is  simply  employed  as  an  agent  by  the  State  to  trans- 
port its  mails,  supplies,  etc.,  is  not  exempt.  Thomson  v.  Pacific  R.  R.  Co., 
9  Wall.  579;  People  v.  Central  Pacific  R.  R.  Co.,  43  Cal.  398;  Huntingdoa 
u.  Central  Pacific  R.  R.  Co.,  2  Sawy.  503;  Western  Union  Tel.  Co.  v.  Rich- 
mond, 26  Gratt.  1.     Though  it  seems  that  Congress  may  by  express  legisla- 
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tion  exempt  such  agencies  from  State  taxation.  Western  Union  Telegraph 
Co.  9.  Richmond,  26  Gratt.  1. 

The  Union  Pacific  R.  R.  Co.  was  first  incorporated  by  the  Legislature  of  the 
Territory  of  Kansas,  and  subsequently  incorporated  by  Congress.  By  the 
last-named  act  large  grants  of  land  were  made  to  it  and  large  subsidies 
engaged,  the  company  agreeing  to  pay  at  maturity  the  bonds  issued  by  way 
of  subsidy,  and  to  peiiorm  for  a  reasonable  compensation  the  services  required 
of  it  by  the  Government  in  the  way  of  transporting  mails,  troops,  munitions 
of  war,  etc.,  etc.  Subsequently  the  State  of  Kansas  imposed  a  tax  on  the 
railroad,  which  was,  however,  held  tq  be  constitutional.  Thomson  «.  Pacific 
R.  R.  Co.,  9  Wall.  579. 

A  railroad  corporation  organized  under  the  laws  of  a  State  cannot  claim 
an  exemption  from  State  taxation  on  its  real  estate  within  the  limits  of  the 
State,  because  it  has  subsequently  been  incorporated  by  the  National  Govern- 
ment and  is  employed  by  that  Government  in  the  transportation  of  mails, 
munitions  of  war,  etc.,  in  accordance  with  the  terms  of  its  Congressional 
charter.  People  v.  Central  Pacific  R.  R.  Co.,  43  Cal.  398;  Huntingdon  v. 
Central  Pacific  R.  R.  Co.,  2  Sawy.  503. 

By  the  act  of  July  24,  1866,  all  telegraph  companies  are  authorized  to  ex- 
tend their  lines  across  the  public  domain,  and  to  take  the  land  necessary  for 
that  purpose,  provided  they  secure  to  the  United  States  a  certain  priority  in 
the  transmission  of  messages.  The  Western  Union  Tel.  Co.  accepted  the 
provisions  of  this  act,  but  was  not  held  in  consequence  to  be  exempt  from 
State  taxation.     Western  Union  Tel.  Co.  v,  Richmond,  26  Gratt.  1. 

There  is  a  clear  distinction  between  taxation  of  the  property  of  a  private 
corporation  employed  by  the  Government  and  the  taxation  of  the  means  and 
instrumentalities  of  the  Government  in  the  possession  of  such  a  corporation. 
The  property  of  a  railroad  may,  for  example,  be  taxed,  but  not  the  mail  or 
other  merchandise  which  it  carries  for  the  Government.  Western  Union 
Tel.  Co.  V.  Richmond,  26  Gratt.  1. 

The  right  to  tax  a  railroad  company  is  not  a^Tected  by  reason  of  the  fact 
that  its  property  is  mortgaged  to  the  United  States.  Thomson  «.  Pacific  R. 
R.  Co.,  9  Wall.  579. 

State  Agencies  Exempt  from  United  States  Taxation. — A  State  is  also 
entitled  to  immunity  from  taxation  either  by  the  United  States  or  its  own 
municipalities  as  regards  all  the  agencies  or  means  necessary  to  its  existence 
and  welfare.  Collector  v.  Day,  11  Wall.  113;  Ward  v.  Maryland,  12  Wall. 
418;  R.  R.  Co.  «.  Penisten,  18  Wall.  5;  Freedman  t>.  Siegel,  10  Blatch.  327; 
Moor  e.  Quick,  105  Mass.  49;  Jones  e.  Keep'd  Estate,  19  Wise.  369;  Sayles 
«.  Davis,  22  Wise.  225;  Union  Bank  o.  Hill,  3  Cold.  325;  Smith  «.  Short, 
40  Ala.  885;  Fifield  v.  Close,  15  Mich.  505;  Warren  «.  Paul,  22  Ind.  276; 
State  9.  Gaston,  32  Ind.  1. 

'  A  railroad  wholly  owned  by  a  State,  managed  by  State  agents,  and  the 
profits  of  which  form  a  part  of  the  revenue  of  the  State,  is  not  liable  to  tax- 
ation by  the  United  States.    State  of  Georgia  v.  Atkins,  1  Abb.  (U.  S.)  22. 
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V. 

State  Boakd  of  Equalization, 

(Advance  Ccue,  Cali/omia.    January  10,  1882.) 

Under  the  proyisions  of  the  Constitution  of  California  the  asseasment  of 
railroads  operated  in  more  than  one  county  is  to  be  made  by  the  State  Board 
of  Equalization,  and  the  aid  of  a  statute  is  not  necessary  to  enable  the  Board 
to  act.  The  Legislature  cannot  relieve  the  railroad  property  of  all  taxation 
by  neglecting  to  add  further  machinery  to  the  sufficient  direction  which  is 
found  in  the  self -executing  mandate  of  the  Constitution. 

Section  9  of  Article  XIII,  of  the  Constitution  of  California,  so  far  as  it  re- 
lates to  the  State  Board,  has  reference  to  the  e<^ualization  of  assessments  be- 
tween counties.  The  ninth  subdivision  of  Section  3692  of  the  Political  Code 
refers  to  the  equalization  between  counties;  and  Sections  3692-8,  if  they  at- 
tempt to  provide  for  the  equalization  of  individual  assessments,  are  void. 

The  title  of  an  Act  expressing  the  object  to  be     '*  to  amend  Section ^" 

of  a  named  Code  '*  relating  to^*  the  particular  object  treated  of  in  the  body 
of  the  Act,  is  a  sufficient  compliance  with  Section  24  of  Article  lY  of  the  Con- 
stitution of  California.  Accordingly,  if  the  attempt  to  amend  Sections  3664- 
6  of  the  Political  Code,  in  1881,  failed  by  reason  of  the  amendment  not  hav- 
ing received  the  necessary  majority,  the  action  of  the  State  Board  in  assess- 
ing the  petitioner's  property  may  be  upheld  by  the  Act  of  1880. 

The  act  of  California  of  May  12,  1881,  does  not  attempt  to  confer  the  power 
of  levying  a  tax  upon  the  State  Board  of  Equalization. 

Section  10  of  Article  XIII  of  the  Constitution  of  California  (providing  for 
taxation  of  railroad  property),  is  not  a  '4ocal  or  special  law'*  passed  by  the 
Legislature. 

Because  the  State  Constitution  requires  all  property  to  be  assessed  at  its 
actual  value,  and  provides  that  the  value  of  one  kind  of  property  is  to  be  as- 
certained by  one  officer  or  Board,  and  the  value  of  another  kind  of  property 
by  another  officer  or  Board,  it  is  not  violative  of  the  Constitution  of  the  Uni- 
ted States,  which  declares:  ''No  State  shall  deny  to  any  person  the  equal 
protection  of  the  laws." 

Assuming  Section  3664  of  the  Political  Code  of  California  to  be  valid,  Eeld, 
where  no  *' sworn  statement"  is  filed,  the  corporation  is  cut  ofE  from  its 
right  to  appeal  to  the  Board,  within  five  days,  to  have  its  first  assessment 
corrected.  And  since  it  is  only  where  a  statement  has  been  presented  that 
the  application  can  be  made  to  have  the  assessment  corrected,  the  assessment 
made  by  the  Board  after  the  statement  is  furnished  is  the  one  which  may  be 
corrected.  It  was  not  the  purpose  of  the  statute  to  allow  the  corporation  to 
complain  of — and  have  corrected — ^its  own  sworn  statement. 

A  reconsideration  of  the  assessment  (or  equalization)  of  railroad  property 
can  only  be  made  by  the  State  Board  iji  case  a  petition  shall  be  filed  by  a 
party  interested,  within  five  days  after  the  assessment  is  made  and  entered. 

Each  provision  of  the  Constitution  is  to  be  given  its  proper  effect.  If,  in 
one  section,  a  power  is  specially  conferred,  or  a  duty  specially  enjoined, 
which,  in  general  terms,  is  prohibited  by  other  sections,  the  power  or  duty 
specially  conferred  or  enjoined  constitutes  an  exception  to  the  general  rule; 
the  direction  to  employ  the  power  or  discharge  the  duty  in  the  particular  in- 
stance is  as  mandatory  as  the  general  prohibition. 
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The  annual  Taluation  by  the  State  Board  of  Equalization  which  precedes 
the  fixing  of  the  rate  of  taxation,  applies  to  the  rate  which  for  State  purposes 
is  fixed  for  two  years,  and  for  county,  city,  etc.,  purposes,  perhaps  for  a 
single  year.  The  order  of  assessment  made  on  or  before  the  first  Monday  in 
March  need  not  declare  the  particular  fiscal  year  or  years  to  which  it  is  ap- 
plicable. It  is  made  applicable  by  fair  construction  of  the  Constitution  and 
statutes,  to  the  orders  fixing  the  rate  of  taxation  which  next  succeed  it. 

The  question  whether  it  is  obligatory  on  the  Board  to  specify  the  several 
items  of  railroad  property :  Eiddy  not  necessary  to  be  decided,  as  the  order 
of  assessment  in  question  did  assess  separately  the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock. 

The  Constitution  does  not  in  terms  require  that  the  assessed  value  of  each 
item  of  railroad  property  should  be  separately  apportioned  to  the  several 
counties  by  the  Board,  nor  does  Section  3650  of  the  Political  Code  so  require. 
The  Constitution  does  not  require  that  the  apportionment  to  counties  and  to 
cities,  etc.,  shall  be  one  act. 

The  description  of  the  road,  ffddf  sufficient.  The  termini,  courses,  and 
distances  being  given,  the  law  fixes  the  width. 

Petitioner  contends  that  the  property  had  been  assessed  thrice — i.  e.,  the 
roadway,  roadbed,  and  rails  were  the  same;  Held^  not  tenable.  The  roadbed 
is  the  foundation  on  which  the  superstructure  of  a  railroad  rests.  The  road- 
way ib  the  right  of  way — property  liable  to  taxation.  The  rails  in  place  con- 
stitute the  superstructure  resting  upon  the  roadbed. 

JohnsoDy  Lloyd,  and  "Wood,  for  petitioner, 
Attorney-General  Hart,  for  respondent. 

MoKmsTBY,  J. — An  application,  on  certiorari,  to  annnl  certain 
orders  of  respondent  assessing  the  property  of  a  railroad  corpora- 
tion. 

The  following  is  a  summary  of  petitioner's  points : 

1.  Bespondent  had  no  power  to  made  the  assessment  without 
first  ascertaining  the  value  of  the  property  according  to  some  law, 
order,  or  rule  regulating  its  mode  of  action. 

2.  Sections  3664r-5  of  the  Political  Code,  as  the  same  were 
adopted  by  the  Legislature  of  1880,  are  void,  because  the  title  thereto 
did  not  express  their  object ;  and,  as  amended  in  1881,  are  void  be- 
cause not  passed  by  the  constitutional  majority. 

3.  The  State  Board  has  failed  to  comply  (a)  with  Section  9  of 
Article  XIII  of  the  Constitution,  which  requires  notice,  etc.  (b.) 
Has  failed,  in  this  regard,  to  comply  with  Sections  3692-3  of  the 
Political  Code,  (c)  If  the  Constitution  of  the  State  has  attempted 
to  confer  the  power  on  the  State  Board  which  it  pretends  to  exer- 
cise, the  provision  of  the  State  Constitution  is  violative  of  the  Con- 
stitution of  the  United  States,  (d)  Also,  of  subdivision  10  of  Sec- 
tion 25,  Article  IV  of  the  State  Constitution. 

4.  The  "sworn  statement"  of  petitioner  is  to  be  taken  as  true 
and  correct,  since  it  does  not  appear  that  any  "  general  investiga- 
tion "  was  had  by  the  State  Aboard,  before  the  valuations  in  tlie 
petitions  were  increased. 
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6.  The  assessment  of  petitioner's  "  roadway "  is  void,  because 
the  roadway  is  not  therein  described  by  "  metes  and  bounds." 

6.  Sections  3664-5  of  the  Political  Code  are  void  in  so  far  as 
they  attempt  to  make  the  assessment  by  the  State  Board  a  basis  of 
taxation  for  county  purposes,  city  purposes,  etc. 

7.  The  order  of  the  State  Board  is  not  an  assessment  for  pur- 
poses of  taxation,  the  assessment  being  for  the  year  1881,  there 
being  no  such  "fiscal"  year,  and  no  law  declaring  the  valuation 
made  for  "1881"  the  basis  of  taxation  for  thirty- third  or  thirty- 
fourth  fiscal  year. 

8.  The  assessment  is  void,  because  it  blends  the  several  items  of 
property  in  one. 

9.  The  assessment  could  only  be  equalized  when  petitioner  ap- 
plied to  the  Board,  in  the  month  of  September. 

10.  The  assessment  is  void,  because  it  attempts  to  assess  the 
same  property  thrice,  the  roadway,  roadbed,  and  rails  being  the 
same. 

11.  The  assessment  is  void,  because  the  record  fails  to  show  that 
it  has  been  apportioned  to  the  cities,  towns,  etc. 

12.  The  Act  of  the  Legislature  which  went  into  effect  May  12, 
1881,  is  void :  First,  because  the  object  of  the  Act  is  not  expressed 
in  the  title ;  second,  it  attempts  to  confer  the  power  of  levying  a 
tax  on  the  State  Board  of  Equalization. 

After  consideration  of  the  points  made  by  the  counsel  for  peti- 
tioner, we  say : 

1.  Had  the  Board  power  to  proceed  to  the  assessment  without 

i)revious  and  independent  ascertainment  of  the  value  under  some 
aw,  order,  or  rule  ? 

In  People  v.  Supervisors  of  Sacramento  County,  this  Court  said : 
"But  it  is  the  manifest  intent  of  the  Constitution  that  the  valua- 
tion of  the  railroad  property,  mentioned  in  Section  10  of  Article 
XIII,  shall  be  finally  fixed  and  determined  by  the  State  Board  of 
Equalization — the  State  Board  has  the  exclusive  power  to  assess  and 
equalize  its  value.  Thus  the  Constitution  furnishes  a  system  for 
the  assessment  of  railroads  operated  in  more  than  one  county,  which 
is  separate  and  distinct  from  that  provided  for  the  assessment  of 
other  property.  The  system  is  prescribed  in  Section  10  of  Article 
XIII.  *  The  franchises,  roadway,  roadbed,  rails,  and  rolling-stock 
of  all  railroads  operated  in  more  than  one  county  of  this  State  shall 
be  assessed  by  the  State  Board  of  Equalization,  at  their  actual  value, 
and  the  same  shall  be  apportioned  to  the  counties,  cities  and  coun- 
ties, cities,  towns,  townships,  and  districts,  in  which  said  railroads 
are  located,  in  proportion  to  the  number  of  miles  of  railway  laid 
in  sucli  counties,  cities  and  counties,  cities,  towns,  townships,  and 
districts.'  It  cannot  be  doubted  if  the  Constitution  is  constitution- 
al that  the  State  Board  of  Equalization  has  power  thus  to  assess  the 
railroad  property  mentioned  in  Section  10  of  Article  XIII,  and  to 
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apportion  the  same  to  the  several  counties,  etc.  The  portion  of 
the  section  quoted  is  clearly  self-executing.  We  are  at  a  loss  to 
imagine  how  any  statute  could  make  the  duty  of  the  State  Board 
any  clearer  than  does  this  distinct  and  positive  mandate  of  the  Con- 
stitution. If  any  doubt  could  possibly  be  built  upon  the  words 
cited  it  would  be  dispelled  by  the  first  clause  of  the  same  section. 
'  All  property,  except  as  hereinafter  in  this  section  provided,  shall 
be  assessed  in  the  county,  city,  city  and  county,  town,  township,  or 
district,  in  which  it  is  situated  in  the  manner  prescribed  by  law.' 
Thus  by  the  very  language  of  the  Constitution  all  other  but  the 
railroad  property  mentioned  must  be  assessed  by  the  local  assessors, 
in  the  manner  prescribed  by  statute ;  the  railroad  property  must  be 
assessed  in  the  manner  prescribed  by  the  sections  of  the  Constitu- 
tion." 8  Pac.  L.  J.  103.  That  is,  by  the  State  Board  without  the 
aid  of  statute.  / 

2.  Are  Sections  3664r-5  of  the  Political  Code  of  none  effect  for 
the  reasons  stated  in  point  two,  as  above  stated  ? 

The  title  of  the  Act  of  1880— Amendments  to  the  Codes,  1880, 

E.  5 — must  be  held  to  be  sufficient.     It  has  been  repeatedly  assumed 
ere,  that,  under  the  present  Constitution,  a  title  expressing  the 

object  of  an  Act  to  be,  "  to  amend  Section ^"  of  a  named  Code 

"  relating  to "  the  particular  object  treated  of  in  the  body  of  the 
Act,  was  a  compliance  with  Section  24  of  Article  IV.  The  title 
of  the  Act  now  under  consideratioii,  shows  that  the  sections  added, 
are  to  be  added  to  the  Political  Code,  and  relate  to  the  object  al- 
ready mentioned.  If,  therefore,  the  attempt  to  amend  Sections 
8664-5,  in  1881,  failed  by  reason  of  the  amendment  not  receiving 
the  necessary  majority,  the  action  of  the  State  Board  in  assessing 
petitioner's  property  may  be  upheld  by  the  Act  of  1880. 

But  the  Board  had  the  power  under  the  Constitution.  It  may 
be  admitted  that  the  Legislature  may  prescribe  their  mode  of  pro- 
cedure ;  limit  the  period  in  each  year  within  which  the  Board  can 
assess ;  determine  now  their  records  shall  be  kept ;  regulate  their 
conduct  to  any  extent  which  does  not  detract  from  their  power, 
nor  relieve  them  of  duties  imposed  by  the  Constitution.  Under 
the  Constitution  no  other  officer  or  Board  can  assess  the  property 
of  railroads,  operated  in  more  than  one  county,  and  the  State  Board 
IS  commanded  to  assess  it  at  its  actual  value.  If  the  Legislature 
fails  to  regulate  the  mode,  the  power  and  duty  is  in  the  State  Board 
of  Equalization  to  assess  at  the  actual  value.  It  is  of  the  assess- 
ment that  petitioner  complains.  The  Legislature  cannot  relieve 
the  railroad  property  of  all  taxation  by  neglecting  to  add  further 
machinery  to  the  sufficient  direction  which  is  found  in  the  self- 
executing  mandate  of  the  Constitution. 

3.  In  answer  to  the  subdivisions  of  point  three  we  say :  {a)  Sec- 
tion 9  of  Article  XIII,  so  far  as  it  relates  to  the  State  Board,  has 
reference  to  the  equaUzation  of  assessments  between  counties,  {b) 
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The  ninth  subdivision  of  Section  3692  of  the  Political  Code  also 
refers  to  the  equalization  between  counties ;  and  Sections  3692-3, 
if  they  attempt  to  provide  for  the  equalization  of  individual  assess- 
ments, are  void.  Wells,  Fargo  &  Co.  v.  State  Board  of  Equaliza- 
tion, 6  Pac.  L.  J.  238.  (c)  The  particular  provision  of  the 
Constitution  of  the  United  States  claimed  to  be  violated  bj  the 
provision  of  the  State  Constitution  is  found  in  Section  1  oi  the 
Fourteenth  Amendment :  "  No  State  shall  deny  to  any  person  the 
equal  protection  of  the  laws."  The  Constitution  of  the  State  re- 
quires all  property  to  be  assessed  at  its  actual  value.  We  are  un- 
able to  see  how  the  fact  that  the  value  of  one  kind  of  property  is 
to  be  ascertained  by  one  officer  or  Board  and  the  value  of  another 
kind  of  property  by  another  officer  or  Board — each  clothed  with 
the  duty  and  responsibility  of  ascertaining  the  actual  value — can  be 
held  to  operate  as  a  deprivation  of  legal  protection  to  the  owners  of 
either  kind  of  property.  The  State  Board  in  the  one  case,  the 
Assessors  and  County  Boards  in  the  other,  are  but  different  instru- 
mentalities through  which  the  same  result  is  I'eached ;  the  fair  and 
just  valuation  by  reference  to  the  same  standard — and  therefore 
the  equal  and  uniform  valuation— of  property  for  purposes  of  tax- 
ation, {d)  As  to  the  proposition  that  Section  10  of  Article  XTTI 
conflicts  with  subdivision  10  of  Section  25  of  Article  IV,  without 
pausing  to  inquire  which  of  the  two  provisions  should  be  dis- 
regarded if  they  could  not  co-exist',  it  is  enough  to  say  that  the 
section  of  the  Constitution  first  mentioned  is  not  ^^  a  local  or  special 
law"  passed  by  the  Legislature. 

4.  In  support  of  the  fourth  point,  as  above  stated,  counsel  relies 
Tipon  Sections  3664  and  3690  of  the  Political  Code.  Section  3663 
has  reference  to  the  equalization  of  assessments  in  counties.  Sec- 
tion 3664  requires  the  President,  or  some  officer  of  a  corporation 
operating  a  railroad  in  more  than  one  county,  to  furnish  the  State 
Board  with  a  sworn  statement  of  its  property  and  values.  It  is  ad- 
ded that  if  the  corporation  shall  fail  to  furnish  the  statement,  the 
State  Board  sliall  nx  the  value  and  proceed  to  assess  the  property 
of  the  corporation  so  failing,  the  valuation  fixed  by  the  Board  to  be 
final  and  conclusive.  But  the  Constitution  imposed  the  duty  of 
assessing  the  property  of  the  corporations  upon  the  State  Board  of 
Equalization.  The  provision  of  the  Code  ought  not  to  be  construed, 
and  cannot  fairly  be  construed,  to  make  each  railroad  corporation 
the  assessor  of  its  own  property,  in  case  it  chooses  to  file  a  state- 
ment. Doubtless  the  !Board  will  place  much  reliance  upon  the 
statements,  and  will  start  with  a  presumption  that  they  are  correct, 
but  if  satisfied  that  property  has  been  omitted  from  them  by  mis- 
take, or  the  valuation  in  them  contained  is  too  low,  must  perform 
its  duty  of  assessing  all  of  the  property  at  its  "  actual  value."  If 
the  statement  is  not  furnished,  the  valuation  of  the  Board  becomes 
"  final  and  conclusive."     This  is  to  be  read  in  connection  with  the 
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clause  in  the  same  section :  "  Any  person  dissatisfied  with  an  as- 
sessment made  by  said  Board  of  Equalization  against  his  or  its 
property  may,  within  five  days  after  such  assessment  is  made  and 
entered  of  i^ecord  on  the  books  of  said  Board,  by  written  petition 
apply  to  said  Board  to  have  the  same  corrected  in  any  particular." 
where  no  "  sworn  statement"  is  filed,  the  corporation  is  cut  off 
from  its  right  to  appeal  to  the  Board,  within  five  days,  to  have  its 
first  assessment  corrected.  And  since  it  is  only  where  a  statement 
has  been  presented  that  the  application  can  be  made  to  have  the 
assessment  corrected,  the  assessment  made  by  the  Board  after  the 
statement  is  furnished  is  the  one  which  may  be  corrected.  It  was 
certainly  not  the  purpose  of  the  statute  to  allow  the  corporation  to 
complain  of — and  have  corrected — its  own  sworn  statement. 

The  foregoing  of  course  (as  are  the  points  of  petitioner)  based 
upon  the  assumption  that  the  section  of  the  Code  is  valid. 

5.  The  description  of  the  "  roadway"  is  suflicient.  The  statute 
reads:  "By  metes  and  bounds,  or  other  description  snflScient  for 
identification."  Here  the  termini,  courses,  and  distances  are  given. 
The  law  fixes  the  width. 

6.  In  support  of  the  6th  point,  petitioner  cites  the  Constitution 
Article  XI,  Sees.  12,  13 ;  Art.  IV,  Sec.  25.  Even  if  the  Sec- 
tions 3664-5  were  of  none  effect,  so  far  as  they  make  the  assess- 
ment the  basis  of  city  and  town  taxation,  the  assessment  before  us 
would  be  valid.  It  is  not  necessair  in  the  present  case,  to  decide 
whether  Section  10  of  Article  XIII  intends  to  make  the  assessment 
by  the  State  Board  of  railroad  property  the  assessment  upon  which 
the  taxes  in  cities,  etc.,  of  such  property,  shall  be  collected  for  local 
purposes.  If  such  is  the  proper  interpretation  of  Section  10,  Arti- 
cle XIII,  it  is  to  be  read  in  connection  with  the  other  provisions. 
Each  provision  of  the  Constitution  is  to  be  given  its  proper  effect. 
If  in  one  section  a  power  is  specially  conferred,  or  a  auty  specially 
enjoined,  which,  in  general  terms,  is  prohibited  by  other  sections, 
the  power  or  duty  specially  conferrea  or  enjoined  constitutes  an 
exception  to  the  general  rule ;  the  direction  to  employ  the  power 
or  discharge  the  outy  in  the  particular  instance  is  as  mandatory  as 
the  general  prohibition. 

7.  The  10th  Section  of  Article  XIII  provides  that  the  railroad 
property  shall  be  assessed  by  the  State  Board ;  the  Political  Code 
— Section  3692 — that  the  State  Board  shall  assess  such  property 
annually  on  or  before  the  first  Monday  in  March.  The  very  no- 
tion of  an  assessment  involves  the  fixing  of  values  as  of  a  certain 
date,  since  there  is  no  mode  of  making  the  valuation  vary  with  the 
increased  or  di^iinished  value  during  the  current  year,  and  if  there 
were,  such  varying  valuations  would  be  destructive  of  established 
principles  of  uniformity.  The  annual  valuation  by  the  State  Board, 
which  precedes  the  fixing  of  the  rate  of  taxation,  applies  to  the 
rate  which  for  State  purposes  is  fixed  for  two  years,  and  for  county 
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{city,  etc.),  purposes,  perhaps,  for  a  single  year.  The  order  of 
assessment  made  on  or  before  the  first  Monday  of  March  need  not 
declare  the  particular  fiscal  year  or  years  to  which  it  is  applicable. 
It  is  made  applicable,  by  fair  constrnction  of  the  Constitntion  and 
statutes,  to  tne  orders  fixing  the  rate  of  taxation  which  next  suc- 
ceed it. 

8.  The  order  of  assessment  does  not  assess  separately  the  fran- 
chise, roadway,  roadbed,  rails,  and  rolling  stock — tlie  several  sub- 
jects of  taxation  mentioned  in  the  Constitution  and  Code.  Art. 
aIII,  Sec.  10;  Pol.  C,  3692.  It  is  not  necessary,  therefore,  to 
determine  whether  it  is  obligatory  on  the  Board  separately  to 
specify  the  several  items  of  railroad  property.  The  Constitution 
does  not,  in  terms,  require  that  the  assessed  value  of  each  item 
should  be  separately  apportioned  to  the  seveml  counties  ;  and  that 
the  Political  Code  does  not  contemplate  such  separate  distribution 
is  sufficiently  apparent  from  Section  3650.  That  section  provides 
that  the  Assessor  shall  prepare  an  assessment  book,  in  which  must 
be  specified  in  separate  columns  under  appropriate  heads:  1st. 
The  names  of  persons  assessed.  2d.  Land  by  township,  etc.  3d. 
City  and  town  lots.  4th.  Personal  property,  showing  number, 
kind,  etc.  6th.  Cash  value  of  real  estate,  etc.  6th.  Of  personal 
property.  7th.  Money.  8th.  "  The  assessment  of  the  franchise, 
roaabed,"  etc.,  such  as  may  have  been  made  by  the  State  Board 
and  furnished  to  him.  .  .  14th.  Total  value  of  all  property.  It 
thus  appears  that  while  as  to  assessments  made  bv  the  Assessor  the 
kinds  are  to  be  separately  stated,  the  assessment  by  the  State  Board 
of  the  "  franchise,  roadbed,"  etc.,  is  entered  in  one  column  and  as 
a  sin^e  item. 

9.  It  is  true,  that  by  Section  3664,  the  assessment  of  railroad 
property  must  be  made  (as  in  the  case  before  us  it  was  in  fact 
made)  on  or  before  the  first  Monday  of  May.  It  is  also  true  that 
by  the  same  section  the  Board  must  meet  on  or  before  the  third 
Monday  of  August  to  equalize  the  valuation  of  property  as  between 
the  several  counties.  But  a  reconsideration  of  the  assessment  (or 
equalization)  of  railroad  property  can  only  be  made  by  the  State 
Board  in  case  a  petition  shall  be  filed  by  a  party  interested,  within 
five  days  after  the  assessment  is  made  and  entered. 

10.  "  The  roadbed  is  the  foundation  on  which  the  superstructure 
of  a  railroad  rests."  (Webster.)  The  roadway  is  the  right  of  way, 
which  has  been  held  to  be  property  liable  to  taxation.  Appeal  of 
N*.  B,  &  M.  R.  R.  Co.,  32  Cal.  499.  The  rails  in  place  constitute 
the  superstructure  resting  upon  the  roadbed. 

11.  £]ven  if,  as  claimed,  the  assessment  is  not  apportioned  to 
cities,  etc.,  the  orders  are  nevertheless  valid.  The  Constitution 
does  not  require  that  the  apportionment  to  counties  and  to  cities, 
etc.,  shall  be  one  act.    Non  constat,  but  apportionment  has  been 
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made  to  cities,  towns,  etc.  The  apportionment  to  a  coanty  is  a 
single  act  complete  in  itself. 

12.  The  Act  of  May  12,  1881,  is  entitled,  "  An  Act  to  amend 
Section  3713  of  the  Political  Code,  and  to  provide  for  the  levy  of 
the  tax  for  State  pnrposes  for  the  thirty-third  and  thirty-fourth 
fiscal  years."  The  title  distinctly  expresses  the  single  object  of 
the  Act. 

The  Act  does  not  attempt  to  confer  the  power  of  levying  a  tax 
upon  the  State  Board.  In  Houghton  v.  Austin,  47  Cal.  646,  it  was 
held  that  Section  3666  of  the  Political  Code,  as  the  section  read 
originally,  in  so  far  as  it  delegated  to  the  State  Board  the  power  to 
fix  the  rate  of  taxation  "  after  allowing  for  delinquency  in  the  col- 
lection of  taxes,"  was  unconstitutional,  because  it  was  a  delegation 
of  legislative  power.  That  section  left  it  entirely  in  the  hands  of 
the  Boai-d  to  add  any  sum  of  percenta^  they  might  deem  proper 
in  anticipation  of  possible  delinauencies.  Such  attempted  dele- 
gation of  legislative  power  is  not  found  in  the  Act  now  under  con- 
sideration. The  Board  is  commanded  to  add  twelve  per  centum, 
neither  more  nor  less,  for  delincjuencies.  The  twelve  per  cent  is 
as  definitely  fixed  as  is  any  portion  of  the  tax  levied  by  the  law- 
making power. 

Orders  affirmed. 

We  concur:  Boss,  J.,  McKee,  J. 

See  next  case  and  note. 

For  a  fall  discnsdon  and  consideration  of  the  important  constitutional 
principles  involved  in  this  case,  see  Go.  of  San  Mateo  v.  Southern  Pac.  R. 
Co.,  8  Am.  &  £ng.  R.  R.  Oas.  1,  and  note;  Co.  of  Santa  Clara  «.  Southern 
Pac.  R.  Co.,  supra,  and  note ;  Central  Pac.  R.  R.  Co. «.  State  Board  of  Equal- 
ization, supra. 

State  Boards  of  Equalization. — Ab  to  the  functions  of  State  Boards  of 
Equalization  in  the  yarious  States,  see  the  following  authorites:  State  «. 
Ormsby  Co.,  7  Nev.  392;  Los  Angelos  v.  Los  Angelos  W.  W.  Co.,  49  Cal. 
639;  Chicago  B.  &  Q.  R.  R.  Co.  9.  Paddock,  75  bT.  616;  Kansas  Pac.  R.  Co. 
«.  Wyandotte  Co.,  16  Eans.  587;  Burlington,  etc.,  R  R.  Co.  «.  Lancaster 
Co.,  7  Neb.  33;  Perry  Co.  v.  Selma,  etc.,  R.  R  Co.,  58  Ala.  546;  St.  Louis, 
etc.,  R  R  Co.  «.  Surrell,  88  Bl.  535;  People  v.  Lothrop,  8  Col.  428;  Bur- 
lington, etc.,  R  R.  Co.  V.  Commonwealth.  2  Am.  &  Eng.  R.  R  Cas.  653; 
Union  Trust  Co.  «.  Weber,  3  Am.  &  Eng.  R  R  Cas.  583;  Chicago  &  Alton 
R  Co.  if.  People,  5  Am.  &  Eng.  R  R  Cas.  94;  Texas,  etc.,  R.  R  Co.  v.  Har- 
rison Co.,  6  Am.  &  Eng.  R  R  Cas.  626;  Chicago,  etc.,  R.  Co.  v.  People,  6 
Am.  &  Eng.  R  R  Cas.  627;  International  &  St.  N.  R  Co.  v.  Smith  Co.,  7 
Am.  &  Eng.  R  R.  Cas.  268;  State  Auditor  v.  Jackson,  7  Am.  &  Eng.  R.  R 
Cas.  273;  Perry  Co.  v.  Selma,  etc.,  R.  R.  Co.,  7  Am.  &  Eng.  R  R.  Cas.  298; 
Commissioners  of  Cleaveland  Co.  v.  Atlanta  &  Charlotte  Mr  Line  R.  R  Co., 
infra;  Cincinnati,  New  Orleans  &  Texas  Pac.  R  Co.  o.  State,  infra. 

Distribution  of  Tax  Among  Counties. — ^It  is  common  to  distribute  the  tax 
leyied  upon  the  capital  stock,  property  and  franchises  among  the  different 
counties  or  townships  through  which  the  railroad  runs,  according  to  some 
equitable  plan  or  mode  of  division.  Applegate«.  Ernst,  3  Bush.  648;  State 
V.  Hamilton,  5  Ind.  810;  State  «.  SeTerance,  55  Ho.  378;  Iowa  Homestead 
Co.  V.  Webster  Co.,  21  Iowa,  221;  Davenport  v.  Miss.  &  M.  R  Co.,  16  Iowa, 
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348;  Missouri  Riyer,  F.  8.  &  G.  R  Co.  «.  MorriB,  7  Eansas,  210;  Michigan 
Central  R.  R.  Co.  v.  Porter,  17  Ind.  880;  State  Auditor  v,  Jackson  Co.,  7  Am. 
&  Eng.  R.  R.  Cas.  273;  Richmond,  etc.,  R.  R.  Co.  v.  Commissioners,  7  Am. 
&  Eng.  R.  R.  Cas.  889. 

Franchise  Taxes.— The  franchise  of  a  raih'oad  company  may  be  taxed  as  a 
distinct  entity.  Chicago,  B.  &  Q.  R.  Co.  t>.  Paddock,  75  III.  616;  Chicago 
B.  &  Q.  R.  Co.  «.  Cole,  75  111.  591 ;  Commonwealth  v.  Lowell  Gaslight  Co., 
12  Allen,  75;  Commonwealth  v.  Hamilton  Mfg.  Co.,  12  Allen,  298;  S.  C,  6 
Wall.  632;  Porter  o.  Rockford,  R.  L  &  St.  L.  R  Co.,  76  IIL  561;  S^tte 
Raibroad  Tax  Cases,  92  U.  S.  675. 


Central  Pagifio  B.  B.  Co. 

V. 

State  Boakd  of  Equalization. 

(Adwmee  Cote,  Califamia.      January  19,   1882.) 

Under  the  proyisions  of  the  Constitution  of  California,  mortgages,  deeds 
of  trust,  contracts,  or  other  obligations  secured  upon  the  property  of  rail- 
roads  and  other  quasi-public  corporations,  are  not  deemed  and  treated  as  an 
interest  in  the  property  affected  by  them  **  for  the  purposes  of  taxation.'* 
The  property  of  such  corporations  is  subject  to  assessment  and  taxation, 
without  deduction  of  the  amount  of  any  mortgage  or  like  lien  thereon. 

The  power  to  tax  is  the  strongest  and  most  pervading  of  all  the  powers  of 
government.  No  limitations  or  restrictions  upon  this  essential  attribute  of 
government  can  be  raised  by  implication;  but  the  intention  to  limit  or 
abridge  it  must  be  expressed  in  clear  and  unambiguous  language. 

Section  1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  does  not  apply  to  corporations.'  Such  amendment  only  applies  to 
natural  persons. 

The  State  Board  of  Equalization,  having  made  the  assessments  of  properly 
of  railroad  corporations  accord  with  the  standard  of  *' actual  value;''  Edc^ 
they  acted  properly. 

Section  9  of  Article  XIII  of  the  Constitution  of  California  has  no  relation 
to  the  assessment  of  the  property  of  railroad  corporations  in  more  than  one 
county. 

The  franchise  of  a  railroad  company  is  property,  subject  to  taxation ;  it 
derives  its  franchise,  *'  its  right  to  exist,"  solely  from  and  under  the  laws  of 
the  State.  When  it  ceases  to  -exercise  all  the  privileges  thus  derived  (assum- 
ing that  it  may,  of  its  own  option,  abandon  them,  and,  at  the  same  time,  re- 
lieve itself  of  the  duties  ana  obligations  necessarily  joined  with  them),  it 
may,  perhaps,  be  in  a  condition  to  test  the  right  of  the  State  to  tax  the 
moneyed  value  of  the  franchise,  as  actually  employed  and  in  connection  with 
the  property  acquired  and  held  by  reason  of  the  powers  conferred  with  the 
franchise. 

The  questions  whether  the  Congress  of  the  United  States  has  power  to  ex- 
empt from  State  taxation  the  property  of  a  corporation  created  by  or  organ- 
ized under  the  laws  of  a  State ;  or  whether  a  corporation,  the  creature  of  a 
State  law,  can,  bv  entering  into  contract  relations  with  the  Oeneral  Govern- 
ment, withdraw  itself  from  obligations  to  the  State.  EMy  not  necessary  to 
be  decided. 

The  real  estate  or  other  property  of  a  corporation  not  organized  under  an 
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Act  of  Congress,  is  not  exempt,  in  the  absence  of  express  legislation  to  that 
effect,  from  a  just  contribution,  in  common  with  all  other  property,  to  the 
general  expenditure  for  the  common  benefit,  because  of  the  employment  of 
the  corporation  in  the  service  of  the  Government. 

Creed  Haymond  for  petitioner. 
Attorney-General  Hart  for  respondent. 

McKiNBTEY,  J. — In  addition  to  the  points  made  in  San  Francisco 
&  North  Pacific  E.  R.  Co,  v.  The  State  Board  of  Equalization,  the 
petitioner  makes  the  following : 

1.  The  whole  of  the  road  within  this  State  has  by  respondent 
been  assessed  to  petitioner. 

2.  The  State  JBoard,  in  making  the  assessment  and  apportion- 
ment, did  not  pursue  the  authority  conferred  by  the  State  Constitu- 
tion. 

3.  The  Central  Pacific  E.  R.  is  one  of  the  means  and  instru- 
mentalities employed  by  Congress  to  carry  into  operation  the 
powers  grantea  to  the  General  Government.  A  tax  upon  its 
franchise — ^upon  its  right  to  exist — is,  within  the  meaning  of  all 
the  authorities,  a  tax  upon  the  means  and  instrumentalities  of 
the  General  Government.  Without  the  express  consent  of  Con- 
gress, no  State  can  impose  such  a  tax. 

1.  It  is  said  that  the  Board  had  power  only  to  assess  the  value 
of  the  real  property  of  petitioner,  less  the  amount  of  bonds  issued 
to  the  company,  which,  by  the  '*  Railroad  Act"  of  July  1,  1862, 
it  is  declared  "  shall  ipso  facto  constitute  a  first  mortgage  on  the 
whole  line  of  the  railroad  and  telegraph,  together  with  the  roll- 
ing stock,  fixtures,  and  property." 

The  State  Constitution  declares ;  "  A  mortgage,  deed  of  trusty 
contract,  or  other  obligation  by  which  a  debt  is  secured,  shall,  for 
the  purposes  of  assessment  and  taxation,  be  deemed  and  treated  as 
an  mterest  in  the  property  affected  thereby. "  Sec.  4,  Art.  XIIL 
But  the  same  action  proceeds :  ^'  Except  as  to  railroad  and  other 

auasi-public  corporations ;  in  case  of  debts  so  secured,  the  value  of 
be  property  afiected  by  each  mortgage,  deed  of  trast,  contract  or 
obligation,  less  the  value  of  such  secunty,  shall  be  assessed  and  taxed 
to  the  owner  of  the  property,  and  the  value  of  such  security  shall 
be  assessed  and  taxed  to  the  owner  thereof,  in  the  county,  city,  or 
district  in  which  the  property  affected  thereby  is  situate." 

Reading  the  whole  section,  it  seems  very  plain  that,  as  to  mort- 
^ges,  deeds  of  trust,  contracts,  or  other  obligations,  secured  upon 
tne  property  of  railroad  and  other  quasi-public  corporations,  tney 
should  not  be  deemed  and  treated  as  an  interest  in  the  property 
affected  by  them,  "for  the  purposes  of  taxation." 

Under  the  Constitution  of  this  State  the  property  of  such  cor- 
porations is  subject  to  assessment  and  taxation,  without  deduction 
of  the  amount  of  any  mortgage  or  like  lien  thereon.   The  meaning 
18  A.  &  K  R  Cas.— 17 
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is  made  clearer  by  the  language  "  shall  be  afisessed  and  taxed  in  the 
county,  city,  or  district"  in  which  the  property  is  situate.  By  reason 
of  Section  10,  Article  XIII.,  the  property  of  i*ailroads  operated  in 
more  than  one  county,  cannot  be  assessed  in  the  counties,  but  must* 
be  assessed  only  by  the  State  Board  of  Equalization. 

The  claim  is  that  thus  to  impose  upon  railroad  corporations,  ope- 
rated in  more  than  one  county,  a  tax  upon  the  full  value  of  their 
property,  while  upon  owners  of  other  property  is  imposed  a  tax 
only  upon  the  value  of  their  property,  alter  deaucting  the  amount 
of  mortgages  and  other  like  liens,  is  to  deny  to  such  corporations 
the  "  equsJ  protection  of  the  laws,"  and  therefore  violative  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 

It  may  be  urged  that  there  is  no  practicable  difEerence  between 
taxing  the  railroad  corporations  at  a  higher '^rate  or  percentage 
upon  the  value  of  their  property  than  is  assessed  upon  the  property 
of  others,  and  establishing  a  mode  of  estimating  the  value  of  their 
property,  which  results  in  the  payment  by  them  of  more  than  is 
paid  upon  like  property  by  othere.  But,  if  this  be  true,  are  the 
provisions  of  the  State  Constitution  in  conflict  with  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  i 

"  The  power  to  tax  is  the  strongest  and  most  pervading  of  all 
the  powers  of  government."  Miller,  J.,  in  Loan  Association  v. 
Topeka,  20  Wall.  655.  No  limitations  or  restrictions  upon  this 
essential  attribute  of  government  can  be  raised  by  implication  ; 
but  the  intention  to  limit  or  abridge  it  must  be  expressed  in  clear 
and  unambiguous  language.  Lane  County  v.  Oregon,  7  Wallace, 
71 ;  Munn  v.  Illinois,  94  U.  S.  123. 

In  The  Insurance  Company  v.  The  City  of  New  Orleans,  it  was 
held  that  an  ordinance  wnich  levied  a  tax  upon  foreign  corpora- 
tions double  that  levied  upon  domestic  corporations  was  not  in 
conflict  with  the  Fourteenth  Amendment.  The  United  States 
Circuit  Jud^e  said  :  "  Are  corporations  within  the  meaning  of  the 
amendment  g  The  word  person  occurs  three  times  in  the  faret  sec- 
tion, in  the  following  connections :  '  All  persons  born  or  natural- 
ized in  the  United  States ;'  *  nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property,'  etc.;  '  nor '  shall  any  State  '  deny 
to  any  person  the  equal  protection  of  the  laws.'  The  complainants 
claim  that  this  last  clause  applies  to  corporations — artificial  persons. 

"  Only  natural  persons  can  be  born  or  naturalized ;  only  natural 
persons  can  be  deprived  of  life  or  liberty;  so  that  it  is  clear  that  arti- 
ficial persons  are  excluded  from  the  provisions  of  the  first  two 
clauses  just  quoted.  If  we  adopt  the  construction  claimed  by 
companies,  we  must  hold  that  the  word  '  person,'  when  it  occurs 
the  tliird  time  in  this  section,  has  a  wider  and  more  comprehensive 
meaning  than  in  the  other  clauses  of  the  section  where  it  occurs. 
This  would  be  a  construction  for  which  we  find  no  warrant  in  the 
rules  of  interpretation.     The  plain  and  evident  meaning  of  the 
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section  is,  that  the  persons  to  whom  the  equal  protection  of  the  law 
is  secured  are  persons  born,  or  naturalized,  or  endowed  with  life 
and  liberty,  and  consequently  natural,  not  artificial,  persons."  1 
Wood's  R  86. 

2.  The  State  Board  of  Equalization  performs  its  function,  with 
reference  to  the  property  oi  railroad  corporations,  by  making  the 
assessment  of  all  such  properties  accord  with  the  standard  of 
**  actual  value."  Section  9  of  Article  XIII  of  the  Constitution 
has  no  relation  to  the  assessments  of  the  property  of  railroad  cor- 
porations operated  in  more  than  one  county.  Section  10,  Art. 
XIII. 

3,  The  petitioner  derives  its  franchise,  "its  right  to  exist," 
solely  from  and  under  the  laws  of  the  State.  When  it  ceases  to 
exercise  all  the  privileges  thus  derived  (assuming  that  it  may,  of 
its  own  option,  abandon  them,  and,  at  the  same  time,  relieve  itself 
of  the  duties  and  obligations  necessarily  joined  with  them,)  it  may, 
perhaps,  be  in  a  position  to  contest  tne  right  of  the  State  to  tax 
the  moneyed  value  of  the  franchise,  as  actually  employed  and  in 
connection  with  the  property  acquii-ed  and  held  by  means  of  the 
powers  conferred  with  the  franchise.  The  franchise,  at  least  in 
such  connection,  is  property  subject  to  taxation. 

We  are  not  required  now  to  decide  whether  the  Congress  of  the 
United  States  has  power  to  exempt  from  State  taxation  the  prop- 
erty of  a  corporation  created  by,  or  organized  under,  the  laws  of  a 
State ;  or  whether  a  corporation,  the  creature  of  a  State  law,  can, 
by  entering  into  contract  relations  with  the  General  Government, 
withdraw  itself  from  obligations  to  its  creator — obligations  which 
are  essential  elements  of  its  existence. 

For  the  purposes  of  the  case  at  bar  it  may  be  admitted  (in  the 
language  of  counsel)  that  the  Government  of  the  United  States 
can  ** seize  upon"  tne  railroad  and  rolling  stock  of  a  corporation, 
chartered  by  a  State,  as  the  "  means  or  instrumentality"  for  carry- 
ing into  operation  a  power  of  that  Government,  and  that  it  can 
prohibit  taxation  by  the  State  of  tlie  property  thus  seized.  Ad- 
mitting all  this,  tliere  is  nothing  in  McCullough  v.  Maryland,  4th 
Wheaton,  316,  or  in  the  other  cases  cited  by  petitioner,  which  lays 
down  a  rule  necessarily  subversive  of  the  provisions  of  the  State 
Constitution. 

In  Thompson  v.  Pacific  E.  R.,  9  Wallace,  587,  Chief  Justice 
Chase  said :  "  The  main  argument  for  plaintiff  is  that  the  road, 
beinff  constructed  under  the  direction  and  authority  of  Congress, 
for  the  uses  and  purposes  of  the  United  States,  and  being  a  part  of 
a  system  of  roads  thus  constructed,  is  therefore  exempt  from  taxa- 
tion under  State  authority.  It  is  to  be  observed  that  this  exemp- 
tion is  not  claimed  under  any  act  of  Congress.  It  is  not  asserted 
that  any  Act  declaring  such  exemption  has  received  the  sanction  of 
the  National  Legislature.     But  it  is  earnestly  insisted  that  the 
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right  of  exemption  arises  from  the  relations  of  the  road  to  tlie 
General  Government.  It  is  urged  that  the  aids  granted  by  Con- 
gress to  the  road  were  granted  in  the  exercise  of  its  constitntional 
powere  to  regulate  commerce,  to  establish  post-oflSces  and  post 
roads,  to  raise  and  support  armies,  and  to  suppress  insurrection  and 
invasion ;  and  that  by  the  legislation  which  supplied  aid,  required 
security,  imposed  duties,  and  finally  exacted,  upon  a  certain  con- 
tingency, a  percentage  of  income,  the  road  was  adopted  as  an  in- 
strument of  government,  and  as  such  was  not  subject  to  taxation 
by  the  State.'^ 

After  pointing  out  the  wide  difference  between  the  case  then 
under  consideration  and  McCnllough  v.  Maryland,  the  learned 
Chief  Justice  proceeded:  "We  do  not  doubt,  however,  that  upon 
the  principles  settled  in  that  judgment,  Congress  may,  in  the  exer- 
cise of  powers  incidental  to  the  express  powere  mentioned  by 
counsel,  make  or  authorize  contracts  with  individuals  or  coi-pora- 
tions  for  services  to  the  Government ;  may  grant  aids  by  money  or 
land,  in  preparation  for,  or  in*  the  performance  of,  sucli  services ; 
may  make  any  stipulations  and  conditions  in  relation  to  such  aids 
not  contrary  to  the  Constitution ;  and  may  exempt,  in  its  discre- 
tion, the  agencies  employed  in  such  services  from  any  State  taxa- 
tion which  will  really  prevent  or  impede  the  performance  of  tliem. 

'^  But  can  the  right  of  this  road  to  exemption  from  such  taxation 
be  maintained  in  the  absence  of  any  legislation  by  Congress  to  that 
effect? 

"  It  is  unquestionably  true  that  the  Court,  in  determining  the 
second  general  question,  already  stated,  did  hold  that  the  Bank  of 
the  United  States,  with  its  branches,  was  exempt  from  taxation  by 
the  State  of  Maryland,  although  no  express  exemption  was  found 
in  the  charter.  But  it  must  be  remembered  that  the  Bank  of  the 
United  States  was  a  corporation  created  by  the  United  States ; 
and,  as  an  agent  in  the  execution  of  the  constitutional  powers  of 
the  Government,  was  endowed  by  the  act  of  creation  with  all  its 
faculties,  powere,  and  functions.  It  did  not  owe  its  existence,  or 
any  of  its  qualities,  to  State  legislation.  And  its  exemption  from 
taxation  was  put  upon  this  ground."  ..."  That  such 
(State)  taxes  cannot  be  imposed  on  the  operations  of  the  Govern- 
ment, is  a  proposition  which  needs  no  argument  to  support  it. 
And  the  same  reasoning  will  apply  to  instruments  of  the  Govern- 
ment, created  by  itself,  for  public  and  constitutional  ends.  But 
we  are  not  aware  of  any  case  in  which  the  real  estate  or  other 

Eroperty  of  a  corporation,  not  organized  under  an  Act  of  Congress, 
as  been  held  to  be  exempt,  in  the  absence  of  express  legislation 
to  that  effect,  to  just  contribution,  in  common  with  other  property, 
to  the  general  expenditure  for  the  common  benefit,  because  of  tne 
employment  of  the  corporation  in  the  service  of  the  Government." 
*'  No  one  questions  that  the  power  to  tax  all  property,  business, 
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imd  persons,  within  their  respective  limits,  is  original  in  the  States, 
and  has  never  been  surrendered.  It  cannot  be  so  used,  indeed,  as 
to  destrov  or  hinder  the  operations  of  the  National  Government ; 
but  it  will  be  safe  to  conclude,  in  general,  in  reference  to  persons 
and  State  corporations  employed  in  Government  service,  that  when 
Congress  has  not  interposed  to  protect  their  property  from  State 
taxation,  such  taxation  is  not  obnoxious  to  that  objection." 

"  We  perceive  no  limit  to  the  principle  of  exemption  which  the 
complainant  seeks  to  establish.  It  would  remove  from  the  reach 
of  State  taxation  all  the  property  of  every  agent  of  the  Govern- 
ment. Every  corporation  engaged  in  the  ti'ansportation  of  the 
mails,  or  of  Government  property  of  any  description,  by  land  or 
water,  or  in  supplying  materials  for  the  use  of  the  Government,  or 
in  performing  any  service,  of  whatever  kind,  might  claim  the  bene- 
fit of  the  exemption,"  etc. 

Orders  affirmed. 

We  concur :  Ross,  J.,  McKee,  J. 

The  case  above  reported  is  important  as  setting  forth  the  views  of  the 
State  Courts  upon  the  great  constitutioDal  questions  involved  in  Co.  of  San 
Mateo  «.  Southern  Pacific  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1,  and  Co.  of 
Santa  Clara  v.  Southern  Pacific  R.  Co.,  supra.  The  points  involved  in  this 
<sonnect]on  are  treated  at  length  in  the  notes  appended  to  those  cases  where 
the  authorities  in  point  will  also  be  found  referred  to. 

See  also,  Sui  Francisco  &  N.  P.  R.  R  Co.  f).  State  Board  of  Equalization, 
aupra. 


Manhattan  Ey.  Co. 

V. 

City  of  New  York. 

(Advance  Case,  U,  8,  Circuit  Court,  S,  2>.  New  TarJc,  .  October  16,  1883.) 

It  is  the  peculiar  province  of  the  state  courts  to  construe  and  administer 
judicially  the  laws  of  the  state,  and  to  decide  whether  or  not  they  sanction 
the  action  of  the  local  authorities  in  levying  taxes  which  are  in  dispute. 
When  all  the  parties  to  the  suit  are  citizens  of  the  state  where  the  same  is 
brought,  the  federal  courts  will  not  have  jurisdiction  unless  the  suit  is  one 
arising  under  the  constitution  or  laws  of  the  United  States,  and  within  the 
meaning  of  the  Act  of  Congress  of  March  3,  1875,  which  enlarged  and  defined 
the  jurisdiction  of  the  circuit  courts;  or  unless  some  federal  question  is  ne- 
cessarily involved  in  the  decision  of  the  controversy. 

A  case  does  not  arise  under  the  constitution  or  laws  of  the  United  States 
unless  it  cannot  be  decided  without  deciding  a  federal  question. 

Parties  will  not  be  allowed  to  resort  to  the  jurisdiction  of  the  federal 
courts  on  simple  averments  or  allegations  that  the  case  is  one  involving  a 
federal  question,  unless  such  clearly  appears  to  be  the  case. 

A  railroad  company  cannot  obtain  an  injunction  in  the  U.  S.  Courts  to  re- 
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strain  the  levy  of  taxes  imposed  on  it  by  the  State  on  the  ground  that  the 
assessment  is  under  laws  which  discriminate  unjustly  against  the  corporation 
and  deprive  it  of  an  opportunity  of  a  hearing  in  violation  of  the  provisions 
of  the  14th  Amendment  to  the  constitution  of  the  U.  S.,  where  an  inspection 
of  such  laws  shows  that  such  is  not  the  case. 

The  system  of  taxing  corporations  under  the  laws  of  the  state  of  New  York, 
dividing  the  assets  into  capital  stock,  surplus  profits  and  real  estate  and  tax- 
ing each  of  these  does  not  constitute  such  discrimination  between  the  corpo- 
ration and  individuals  as  to  render  the  law  obnoxious  to  the  construction  of 
the  14th  Amendment  to  the  constitution  of  the  U.  8.  announced  in  Co.  of 
San  Mateo  «.  Southern  Pac.  R.  Co.  8  Am.  &  Eug.  R.  R.  Cas. 

Deyo,  Duer  &  BauerdofiF,  for  plaintiff.  David  Dudley  Field,  oi 
counsel. 

Geo.  P.  Andrews,  corporation  counsel,  and  James  C.  Carter,  for 
defendants. 

Wallace,  J. — The  complainants  move  for  a  preliminary  injunc- 
tion to  restrain  the  collection  of  taxes  assessed  by  the  commissioners 
of  taxes  and  assessments,  in  the  city  of  New  York,  on  the  real 
estate  of  the  New  York  Elevated  R.  R.  Co.,  for  the  years  1879 
to  1882,  inclusive,  upon  the  capital  stock  and  personal  property  of 
that  corporation  for  the  year  1880,  and  upon  the  capital  stock  and 
personal  property  of  the  Manhattan  Ry.  Co.,  for  the  years  1880,. 
1881,  1882.  Under  agreements  by  which  the  latter  corporation 
leased  the  property  of  the  New  York  Elevated,  the  Manhattan  Ry, 
Co.,  is  obligated  to  pay  the  taxes  and  assessments  imposed  upon 
the  lessor  during  the  term  of  the  lease. 

As  the  parties  are  all  citizens  of  this  state,  it  must  be  determined 
preliminarily  whether  the  subject-matter  of  the  controversy  is  such 
as  to  confer  jurisdiction  upon  this  court.  Unless  the  suit  is  one 
"arising  under  the  constitution  or  laws  of  the  United  States," 
within  the  meaning  of  the  act  of  congress  of  March  3, 1875,  which 
enlarged  and  defines  the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  the  complainants  have  selected  the  wrong  forum. 
If  some  federal  question  is  necessarily  involved  in  the  decision  of 
the  controversy  the  complainants  have  properly  resorted  to  a  federal 
court ;  otherwise  the  courts  of  the  state  of  New  York  are  the  only 
appropriate  tribunals  to  adjudicate  between  the  parties.  It  is  their 
peculiar  province  to  construe  and  administer  juaicially  the  laws  of 
the  state,  and  to  decide  whether  or  not  they  sanction  the  action  of 
the  local  authorities  in  levying  the  taxes  in  dispute. 

The  averments  of  the  bill  are  intended  to  make  a  case  arising  un- 
der the  fourteenth  amendment  of  the  constitution,  and  if  any 
federal  question  is  presented  it  arises  under  that  amendment. 
There  are  general  averments,  in  substance,  that  the"  state,  by  the 
laws  under  which  the  assessing  oflacers  have  acted,  unlawfully  dis- 
criminates between  the  complainants  and  individuals,  and  subjects 
the  property  of  the  complainants,  for  the  purposes  of  taxation,  to- 
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an  unequal  share  of  the  pnblic  burdens,  and  abridges  the  privileges 
and  immunities  of  the  complainants  as  citizens  of  me  United  States, 
depriving  them  of  their  property  without  due  process  of  law, 
and  denying  to  them  tlie  equal  protection  of  the  laws,  contrary 
to  the  constitution  of  the  United  States.  The  specific  averments 
are  that  complainants  are  taxed  for  real  property  subject  to  mort- 
gage without  deducting  the  amount  of  the  mortgage  from  the  value 
of  the  property ;  that  tney  are  taxed  for  personal  property  without 
deducting  from  the  value  of  the  property  the  amount  of  their 
debts ;  tliat  they  are  taxed  for  real  property  which  they  hold  as 
lessees  or  tenants  under  the  state  or  city,  while  individual  lessees 
or  tenants  are  not  taxed  for  real  property  thus  held  ;  that  they  aro 
taxed  for  state  purposes  in  cases  where  individuals  are  not  so 
taxed ;  and  that  a  discrimination  is  made  against  the  complainants, 
and  in  favor  of  other  coi-porations,  by  the  state  of  New  York,  in 
that  telegraph  corporations,  gas  corporations,  steam-heating  cor- 
porations, and  surface  railway  corporations  are  not  taxed  in  the 
same  manner  or  upon  the  same  principle  for  their  property  imbed- 
ded in  or  resting  upon  the  streets  of  the  city. 

These  averments  are  doubtless  framed  to  permit  the  claimants  to 
avail  themselves  of  the  recent  decision  in  the  County  of  San  Mateo 
V.  Southern  Pac.  R.  Co.  8  Am.  &  Eng.  R.  R.  Cas.  1.  It  was  there 
decided  that  the  fourteenth  amendment  of  the  constitution,  in  de- 
claring that  no  state  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  imposes  a  limitation  upon  the  ex- 
ercise of  all  the  powers  of  the  state  which  can  touch  the  individual 
or  his  property,  including  among  them  that  of  taxation,  and  for- 
bids unequal  exactions  of  any  Kind,  including  unequal  taxation. 
The  scope  and  effect  of  this  amendment  are  now  under  considera- 
tion by  the  supreme  court  of  the  United  States,  upon  an  appeal 
from  that  decision.  This  court  will  not  assume  to  pass  upon  the 
question  unnecessarily,  in  anticipation  of  the  judgment  of  the 
supreme  court.  To  what  extent  the  powers  of  the  state  in  regard 
to  taxation  are  restricted  by  the  amendment,  and  whether  it  applies 
to  corporations  at  all,  are  questions  which,  upon  the  present  bill, 
need  not  be  .and  therefore  will  not  be  now  discussed.  Assuming 
that  it  is  as  far-reaching  as  it  was  deemed  to  be  in  the  San  Mateo 
Case,  the  averments  here  fall  short  of  the  point,  and  fail  to  present 
a  controversy  to  which  the  restrictions  of  that  amendment  apply. 
The  question  is  whether  the  state  has  made,  or  is  enforcing  by  its 
laws,  a  system  of  taxation  which  abridges  the  privileges  or  immuni- 
ties of  the  complainants,  or  denies  to  them  the  equal  protection  of 
the  laws.  If  the  authorities  of  the  city  of  New  York  are  endeavor- 
ing to  enforce  the  collection  of  taxes  against  the  complainants 
which  have  not  been  assessed  in  conformity  with  the  statutes  of  the 
state,  if  the  taxing  authorities,  under  color  of  law,  are  proceeding 
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illegally,  their  action  cannot  be  impated  to  the  state,  and  the  con- 
stitutional provision  need  not  be  invoked  and  does  not  operate ;  and 
the  complainants  can  obtain  ample  redress  under  the  laws  of  the 
state. 

There  is  no  discrimination  in  the  laws  of  the  state  by  which  the 
complainants  are  taxed  for  real  property  which  they  hold  as  tenants, 
while  individuals  are  not  thus  taxed,  or  by  which  complainants  are 
assessed  on  a  different  principle  from  individuals  '^  on  their  property 
imbedded  in  or  resting  upon  the  streets  of  the  city ;"  or  by  whicn 
deductions  for  mortgages  are  allowed  in  assessing  the  value  of  real 
estate  to  individuals,  and  not  to  the  complainants.  So  far  as  the 
bill  avers  that  such  discriminations  are  made  by  any  law  of  the 
state,  the  averments  are  without  foundation  in  fact.  So  far  as  the 
averments  of  the  bill  relate  to  discriminations  created  or  recognized 
by  the  system  of  taxation  adopted  by  the  state,  whereby  corporate 
property  is  assessed  or  taxed  in  a  different  mode  or  upon  a  different 
principle  from  the  property  of  individuals,  they  show  only  such 
discriminations  as  are  legitimate.  It  will  not  be  seriously  contended 
that  it  is  contrary  to  that  equality  and  uniformity  in  the  levying  of 
taxes  that  has  been  said  to  be  "of  the  very  essence  of  taxation,"  to 
classify  different  kinds  of  property  with  reference  to  the  peculiar 
characteristics  and  incidents  of  each,  and  to  prescribe  different 
modes  or  different  rates  of  taxation  for  the  different  classes.  The 
S^  Mateo  Case  does  not  intimate  this,  but  explicitly  I'ecognizes  the 
right  to  discriminate  by  classification,  so  long  as  a  uniform  rate  is 
observed  in  the  valuation  and  taxation  of  all  property  of  the  same 
character.     The  court  sav : 

"  Undoubtedly,  property  may  be  classified  for  purposes  of  taxar 
tion.  Ileal  property  may  be  subjected  to  one  rate  of  taxation,  per- 
sonal property  to  another  rate.  Property  in  particular  districts  may 
be  taxed  for  local  purposes,  while  property  elsewhere  may  be  ex- 
empt. Taxation  on  business  in  the  form  oi  licenses  may  also  vary 
according  to  the  calling  or  occupation  licensed,  and  the  extent  of 
business  transacted ;  but  even  then  there  must  be  uniformity  of 
charges  with  respect  to  the  same  calling  or  occupation  in  the  same 
locality.  But  arbitrary  distinctions  not  arising  from  real  differences 
in  the  character  or  situation  of  the  property,  or  which  do  not  oper- 
ate alike  upon  all  property  of  the  same  kind  similarly  situated,  are 
forbidden  by  the  amendment." 

The  tax  laws  of  the  state  have  made  a  classification  of  corporate 
assets  with  reference  to  their  peculiar  character,  and  divided  them 
into  capital  stock,  surplps  profits,  and  real  estate,  but  they  do  not 
discriminate  between  corporations  and  individuals,  in  the  rule  of 
valuation  or  in  the  taxation  of  property  of  the  same  kind.  The 
real  estate  of  each  is  valued  upon  the  same  principle,  and  taxed  at 
the  same  rate.     The  personal  property  of  individuals  is  not  class!* 
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fied  into  capital  stock  and  snrplas  profits,  because  it  is  not  capable 
of  such  a  classification ;  nor  is  it  apparent  that  the  taxing  law  works 
any  practical  discrimination  between  corporations  and  individuals. 
The  real  estate  of  each  is  valued  upon  the  same  principle  as  has 
been  stated.  The  personal  property  of  individuals  is  assessed  upon 
the  surplus  after  a  just  deduction  for  their  debts;  and  the  same  re- 
sult is  reached  in  the  case  of  corporations,  because  the  latter  are 
assessed  after  deducting  the  amount  invested  in  real  estate  upon  the 
actual  value  of  their  capital  stock  and  the  amount  of  their  surplus. 
In  ascertaining  the  actual  value  of  the  capital  stock  of  a  corpora- 
tion, the  amount  of  the  surplus  and  also  of  the  indebtedness  of  the 
corporation  are  necessaiy  elements  of  the  calculation. 

It  was  adjudged  in  Feople  ex.  rel.  Broadway  &  Seventh  Ave. 
E.  Co.  V.  Com'rs  of  Taxes,  46  How.  Pr.  227;  60  N.  Y.  638,  that 
in  ascertaining  the  value  of  the  capital  stock  of  corporations,  the 
commissioners  cannot  disregard  the  fact  of  indebtedness ;  and  that 
the  indebtedness  must  enter  into  the  estimate  to  the  same  extent  as 
it  does  in  the  assessment  of  the  personal  estate  of  an  individual. 
If  the  complainants  are  ^^  taxed  for  state  purposes  in  cases  where 
individuals  are  not  so  taxed,"  as  the  bill  alleges,  it  is  only  because 
corporations,  joint-stock  companies,  and  associations  generally,  are 
required  to  pay  a  state  tax  upon  their  bufiiness,  in  the  nature  of  a 
license  tax,  as  a  condition  of  their  doing  business  in  the  state.  If 
the  complainants  are  entitled  to  any  Telief  against  the  proceedings 
of  the  defendants,  it  is  not  through  anv  right  which  springs  from 
the  fourteenth  amendment,  but  theii*  right  is  founded  on  the  laws 
of  the  state.  The  questions  which  the  controversy  raises  are  only 
such  as  are  to  be  solved  upon  the  general  princi^es  of  law  and 
equity,  or  upon  the  statutory  law  of  New  York.  The  suit,  there- 
fore, is  not  one  arising  under  the  constitution  or  laws  of  the  United 
States,  and  as  no  diversity  of  citizenship  exists  between  the  parties 
this  court  cannot  decide  it.  A  case  does  not  arise  under  the  con- 
stitution or  laws  of  the  United  States  unless  it  cannot  be  decided 
without  deciding  a  federal  question,  Kartell  v,  Tilghman,  99  U.  S. 
547 ;  or,  in  other  words,  unless  a  federal  law  is  a  necessary  ingre- 
dient in  the  case,  Osborne  v.  Bank  of  U.  S.  9  Wheat.  738.  W  ere 
it  otherwise,  parties  could  resort  to  the  jurisdiction  of  the  federal 
courts  whenever  they  might  choose  to  allege  in  a  bill  or  complaint 
that  a  cause  of  action  is  founded  on  a  law  of  congress ;« and  the 
court  would  be  called  on  to  determine  the  controversy,  although 
satisfied  that  such  an  allegation  was  a  delusion  or  a  sham. 

Li  reaching  the  conclusion  that  a  case  is  not  shown  for  the  juris- 
diction of  this  court,  the  theory  of  the  bill,  that  the  complainants 
are  exempt  from  taxation  for  local  purposes,  and  the  theory  that 
there  is  a  fund  now  in  registry  of  the  court,  the  right  to  which 
should  be  determined  by  this  suit,  have  not  been  overlooked.    They 
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are  not  diecussed,  because  the^  are  n6t  deemed  to  be  of  sufficient 
importance  to  require  discussion. 
The  motion  is  denied. 

The  important  constitutional  questions  raised  in  this  case  will  be  found  to 
be  discussed  at  length  in  County  of  San  Mateo  «.  Southern  Pacific  R.  H.  Co., 
8  Am.  &  Eng.  R.  R.  Cas.  1 ;  County  of  Santa  Clara  «.  Southern  Pacific  R.  R. 
Co.,  supra;  Central  Pacific  R.  R.  Co.  v.  State  Board  of  Equalization,  supra; 
San  Francisco  &  N.  P.  R.  R  Co.  «.  State  Board  of  Equalization,  supra.  The 
authorities  upon  these  questions  will  be  found  in  the  notes  to  the  above 
cases. 

Equality  and  Uniformity  in  Taxation. — Upon  this  point  see  in  addition  to 
the  above  cases  Worth  v.  Wilmington  &  Weldon  R.  R.  C6.,  and  note,  infra, 
particularly  in  regard  to  the  classification  of  subjects  of  taxation. 

Jurisdiction  of  Court — As  to  when  a  case  may  be  considered  as  involying 
the  construction  of  the  constitution  or  laws  of  the  United  States  generally 
see — 

Hughes  V.  Northern  Pacific  R.  R.  Co.,  and  note,  supra.  See  also  Railroad 
Co.  V.  Mississippi,  6  Am.  &  Eng.  R.  R.  Cas.  622;  Rae  v.  Grand  Trunk  R.  R. 
Co.,  9  Am.  &  Eng.  R  R  Cas.  470;  Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry 
Co.,  9  Am.  &  Eng.  R  R.  Cas.  509. 
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V. 

Atlanta  &  Charlotte  Air  Line  R.  R.  Co. 

(86  N<n^h  Carolina  Reports,  541.) 

In  revising  the  tax-lists  the  commissioners  of  a  county  ex  mero  motu,  at 
their  August  meeting,  increased  the  valuation  put  upon  the  property  of  a 
railroad  company,  and  then  caused  notice  to  be  served  upon  the  company  to 
appear  at  their  September  meeting  and  show  cause  why  the  same  should  not 
be  fixed  at  the  increased  sum.  Held,  that  the  notice  was  sufficient  and  the 
action  of  the  board  warranted  in  law. 

Proceeding  heard  at  Fall  Term,  1881,  of  Cleaveland  Superior 
Conrt,  before  Avery,  J. 

The  board  of  county  commissionere  of  Cleaveland,  at  the  session 
held  on  the  2nd  Monday  in  August,  1881,  in  revising  the  tax  lists 
and  valuation  reported  to  them  by  the  list  takers,  of  their  own 
motion  and  upon  their  own  previous  information  and  knowledge, 
without  the  aid  of  the  testimony  of  witnesses  and  in  the  absence  of 
notice  to  the  defendant  company  of  their  intended  action,  came  to 
the  conclusion  that  the  road-bed  of  the  company  lying  in  their 
county  was  undervalued  on  the  list  at  the  rate  of  $3000  per  mile, 
and  should  be  increased  to  double  that  sum.  The  change  was  ac- 
cordingly entered,  and  the  commissioners  ordered  that  notice  issue 
to  the  company  to  appear  at  their  next  meeting  on  the  1st  Monday 
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in  September,  and  show  canse  why  the  valuation  fihonid  not  be 
fixed  at  the  proposed  rate  of  $6000  dollars  for  each  mile  of  the 
track.  Notice  was  given,  according  to  the  direction  of  the  com- 
missionera,  to  the  company,  and  it  appeared  before  them,  at  the 
time  designated,  by  its  counsel  and  moved  to  strike  out  the  in- 
creased valuation,  and  restore  it  to  the  original  amount,  not  because 
the  estimate  was  unequal  or  excessive,  or  upon  any  proof  adduced 
of  either,  but  upon  the  following  assigned  grounds : 

1.  The  company  was  entitled  to  notice,  and  received  none,  be- 
fore the  August  session,  of  the  proposed  change  in  the  valuation  of 
the  property. 

2.  The  action  of  the  commissioners  at  that  time,  ex  mero  motu 
and  without  evidence,  was  arbitrary  and  not  warranted  by  law. 

3.  The  supervisory  power  conferred  upon  the  commissioners  to 
examine  and  revise  the  returned  tax-lists,  could  only  be  called  into 
exercise  in  such  case  upon  the  application  of  the  list-taker  upon  ten 
days  previous  notice  to  the  owner,  and  then  only  on  proof  of  an 
advance  in  value  of  twenty-five  per  centum  or  more  smce  the  last 
assessment. 

Upon  the  hearing,  the  commissioners  decided  to  adhere  to  their 
former  estimate  ana  fix  the  valuation  at  the  proposed  rate,  but  on 
being  asked  for  further  time  for  argument  on  behalf  of  the  com- 
pany deferred  a  final  determination  of  the  matter  until  their  meet- 
ing in  October,  and  directed  notice  thereof  to  issue  to  the  counsel 
on  whose  behalf  the  postponement  was  asked.  At  this  session  the 
company  was  represented  by  other  counsel  who  were  heard,  and 
upon  consideration  the  commissioners  declined  to  modify  their 
former  decision,  and  adjudged  that  the  increased  valuation  should 
stand.  From  this  the  company  appealed  to  the  superior  court, 
and  from  the  ruling  of  the  judge  amrming  the  action  of  the  com- 
missioners, to  this  court. 

Messrs.  HoEe  &  Hoke  and  Battle  &  Mordecai  for  plaintiffs. 

Messrs.  D.  Schenck  and  F.  H.  Busbee,  for  defendant. 

SMrrH,  C.  J. — The  argument  before  us  is  expanded  to  some  ex- 
tent beyond  the  scope  oi  the  exceptions  appearing  in  the  record, 
and  proceeds  entirely  upon  alleged  irregularities  in  the  action  of 
the  commissioners  in  deviating  from  the  provisions  of  the  18th  and 
31st  sections  of  the  revenue  act  of  1881,  ch.  137. 

Those  sections  so  far  as  pertinent  to  the  present  inquiry  are  in 
these  words : 

§  18.  The  board  of  commissioners  of  each  county,  after  notice 
in  one  newspaper,  or  by  posters  put  up,  shall  meet  on  the  second 
Monday  in  August,  and  revise  the  tax-lists  and  valuation  reported 
to  them,  and  complete  the  list  by  computing  the  tax  payable  by 
each  person  and  affixing  the  same  opposite  his  name.  They 
shall  sit  for  one  day  at  least,  and  when  necessary,  shall  sit  until  the 
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revision  is  complete^  and  shall  hear  all  persons  objectiDff  to  the 
valuation  of  their  property,  or  to  the  amount  of  tax  enarged  against 
them.  They  shall  have  power  to  summon  and  eitamine  witnesses, 
and  shall  correct  the  lists  of  the  list-takers,  as  may  be  right  and 
just,  and  so  that  the  valuation  of  similar  property  throughout  the 
country  shall  be  as  near  uniform  as  possible.  They  shall  have 
power,  after  notifying  the  owner  or  agent,  to  raise  the  valuation 
upon  such  property  as  they  shall  deem  unreasonably  low. 

§  31.  If  any  real  or  personal  property  has  been,  or  after  listing 
shall  be  destroyed  or  depreciated  25  per  centum  on  its  assessed 
value,  otherwise  than  by  the  act  of  the  owner,  the  party  charged 
with  the  tax  on  such  property  may  apply  to  the  board  of,  commis- 
sioners on  or  before  tne  Ist  Monday  in  September  in  each  year, 
and  upon  proper  proof  may  have  the  valuation  reduced,  and  the 
commissioners  shall  make  the  proper  order  in  relation  thereto. 
In  like  manner  if  property  shall  have  increased  25  per  centum  over 
the  sum  at  which  it  has  heretofore  been  assessed,  the  list-taker, 
upon  ten  days  notice  to  the  owner  may  apply  to  the  board  of  com- 
missioners to  alter  the  valuation  of  the  property,  and  upon  proper 
proof  they  shall  do  so. 

We  reproduce  these  sections  because  upon  their  coni^truction  the 
validity  of  the  proceedings  of  the  commissioners  in  increasing  the 
valuation  of  the  property,  and  of  the  objections  made  thereto,  en- 
tirely depend. 

The  notice  required  before  the  meeting  in  August  is  general, 
and  has  reference  to  a  general  revision  oi  the  lists  of  the  whole 
county,  with  a  view  to  an  equal  and  uniform  assessment  among  the 
several  townships,  and  it  is  to  give  opportunity  to  all  who  may  be 
dissatisfied  with  the  valuation  of  their  property  to  make  complaint 
and  have  it  corrected.  This  sitting  must  be  protracted  until  the 
work  is  completed.  But  authority  is  expressly  conferred  "  to  raise 
the  valuation  upon  such  property  as  they  shall  deem  unreasonably 
low,"  and  of  this  proposed  increase  special  notice  must  be  given  to 
the  owner  or  agent. 

As  the  commissioners  do  not  meet  after  the  lists  are  delivered  to 
their  clerk  (§  16)  before  the  2d  Monday  in  August,  and  then  can 
only  make  the  examination  and  ascertain  that  any  property  has 
been  valued  unreasonably  low,  it  is  obvious  that  in  order  to  the 
giving  notice,  they  must  do  so  at  a  future  day,  when  the  owner 
can  be  present  and  be  heard  before  the  matter  can  be  determined. 
Nor  can  any  reason  be  suggested  why  it  should  be  earlier  than  the 
regular  meeting  in  September.  The  commissioners  have  complied 
with  the  requirements  of  the  act. 

It  is  true  the  power  to  summon  witnesses  is  given  in  aid  of  their 
personal  knowledge  and'information,  but  this  is  not  an  imperative 
duty,  for  it  may  not  be  necessary ;  and  besides,  when  the  company 
appeared  before  the  commissioners  in  September,  no  objection 
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whatever  was  made  to  the  proposed  increase,  as  being  excessive, 
and  no  witness  was  offered  to  prove  the  fact,  but  resistance  was 
offered  on  the  ground  that  the  change  must  be  made  at  the  August 
meeting,  prolonged  if  necessary  for  that  purpose,  and  therefore  it 
was  now  too  late  to  make  it,  and  that  what  was  then  done  without 
evidence  and  in  the  absence  of  the  company  or  any  one  to  repre- 
sent it,  was  unauthorized  and  null. 

The  action  of  the  commissioners  in  August  was  but  preliminary 
and  in  no  manner  prejudicial  to  the  company,  for  the  matter,  as 
res  integra,  came  up  for  consideration  and  adjudication  in  Septem- 
ber as  if  no  previous  conclusion  had  been  reached.  Indeed  the 
reasonable  interpretation  of  this  action  is  that  the  commissioners 
then  deemed  (and  this  opinion  is  put  in  the  form  of  an  entry  upon 
the  tax  list)  that  the  road-bed  was  estimated, "  unreasonably  low" 
and  should  be  rated  at  the  higher  sum.  But  the  question  remained 
open  and  the  company  had  opportunity  to  be  heard,  and  was  heard 
before  the  opinion  of  the  commissioners  passed  into  a  judgment 
and  became  final.  If  the  action  in  August  were  premature  and 
wrong,  the  actual  adjudication  in  September  and  October  is  not 
the  less  eflScacious  and  valid  on  that  account. 

The  other  section  (31)  is  intended  to  provide  generally  for  the 
the  correction  of  valuations  when  a  cnange  has  occurred  after 
listing,  either  by  destruction  or  depreciation  from  other  causes,  or 
by  appreciation  from  improvement  or  by  other  means,  at  the  in- 
stance of  the  tax-payer  or  list-taker  respectively,  but  is  not  intended 
to  interfere  with  the  supervision  to  be  exercised  by  the  commis- 
sioners in  adjusting  and  correcting  valuations  as  to  them  may  seem 
•^  right  and  just,"  at  their  meeting  in  August  for  this  special  duty. 
It  has  no  application  therefore  to  the  present  case. 

There  is  tnerefore  no  error.    Let  this  be  certified. 

No  error. 

Afllrmed. 

See  Cincinnati,  New  Orleans  &  Texas  Pacific  R  R.  Co. «.  State,  next  case 
and  note. 

See  also  County  of  San  Mateo  9,  Southern  Pacific  R.  R  Co.,  8  Am.  &  Eng. 
R.  R.  Cas.  1,  and  County  of  Santa  Clara  «.  Southern  Pacific  R.  Co.,  supra. 
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Cincinnati,   New  Orleans  and   Texas  Pacific  R.  R.  Co.  v. 

State  of  Kentucky. 

Chesapeake,  Ohio  and  South  Western  R.  R.  Co.  v.  Same. 
Louisville  and  Nashtille  R.  R.  Co.  v.  Same. 

{Advance  Ccue,  Keni/ucky.     1883.) 

By  the  laws  of  Kentucky  :  board  of  equalization  is  constituted  which  is 
to  sit  annually  at  a  fixed  place  and  to  correct  and  equalize  the  returns  of  the 
assessed  values  of  railroad  property  for  purposes  of  taxation.  The  rate  of 
taxation  is  the  same  as  that  fixed  for  other  real  estate  in  the  commonwealth. 
When  the  valuations  are  complete,  notice  is  given  by  the  State  Auditor  to  the 
railroad  companies  of  the  amounts  due  by  them,  which  amounts  they  are  re 
quired  to  pay.  Held^  that  the  fixing  by  the  act  of  the  time  and  place  of 
meeting  of  the  board  of  equalization  was  sufficient  notice  to  the  railroads  in 
the  state  without  a  specific  notice  to  each  of  them.  HM,  further,  that  the 
intention  of  the  act  was  to  afford  the  railroad  companies  an  opportunity  for 
a  hearing.  HeTd^  further,  that  there  was  no  obligation  on  the  part  of  the 
state  to  afford  said  railroad  companies  an  opportuni^  to  appeal.  ^  Hdi^  there- 
fore, that  the  provisions  of  said  act  were  constitutional  and  valid. 

Wm.  Lindsay,  Holmes  Cummins  and  0.  B.  Simrall  for  appel- 
lants. 

A.  Duvall  and  P.  W.  Hardin  for  appellee. 

Pkyob,  J. — The  Cincinnati,  New  Orleans  &  Texas  Pacific,' 
the  Chesapeake,  Ohio  &  Southwestern,  and  the  Louisville  & 
Nashville  Ky.  Cos.  are  in  this  court  as  appellants,  complaining 
of  a  judgment  rendered  by  the  Franklin  Circuit  Court 
against  them  in  favor  of  the  State  for  taxes  alleged  to  be  due  and 
unpaid  for  the  year  1882.  The  proceeding  is  by  an  ordinary 
action  authorized  by  the  provisions  of  the  act  of  April,  1878, 
entitled,  "  An  act  to  prescribe  the  mode  of  ascertaining  the  value 
of  the  property  of  railroad  companies  for  taxation,  and  for  taxing 
the  same."  The  appellants  in  their  answer  below  insist  that  the 
mode  of  assessment  or  valuation  of  railroad  property  for  taxation, 
as  prescribed  by  the  State,  is  in  direct  conflict  with  the  Constitu- 
tion of  the  United  States  and  the  constitution  of  this  State,  and, 
therefore,  the  proceeding  below  should  have  been  dismissed. 

In  order  to  a  correct  understanding  of  the  issue  made  between 
the  State  and  the  appellants,  it  is  proper  to  notice  the  several  legis- 
lative enactments  under  which  the  taxation  in  this  case  was  im- 
posed, and  to  review  briefly  the  past  legislation  of  the  State  with 
reference  to  the  manner  of  assessing  the  property  of  such  corpo- 
rations. ' 

By  the  provisions  of  the  first  section  of  the  act  of  April  3, 1878, 
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the  president  or  chief  officer  of  each  railroad  company  is  required 
in  the  month  of  July  in  each  year  to  return  to  the  Auditor  of 
Public  Accounts,  under  oath,  the  total  length  of  such  railroad,  etc., 
with  the  average  value  per  mile  thereof,  for  the  purpose  of  being 
operated  as  a  carrier  of  freight  and  passengers,  including  engines, 
cars,  and  a  list  of  the  depot  grounds  and  improvements  and  other 
real  estate  of  the  company  and  the  value  tliereof.  By  the  third 
section,  the  Governor  is  required  to  appoint  three  disinterested 
freeholders,  citizens  of  the  State,  who  shall  constitute  a  board  of 
equalization,  who  shall  meet  annually  at  the  office  of  the  Auditor, 
in  Frankfort,  on  the  first  day  of  September  in  each  year,  a  ma- 
jority present  constituting  a  quorum  for  the  transaction  of  busi- 
ness, and  at  said  meeting  the  Auditor  shall  lay  before  them  the 
returns  made  to  him  under  this  act,  and  should  the  valuations  on 
any  of  them  in  the  judgment  of  the  board  be  either  too  high  or  too 
low,  they  shall  correct  and  equalize  the  same  by  a  proper  increase 
or  decrease  thereof.  It  is  further  provided  tliat  their  sei^vice  shall 
not  be  for  a  longer  period  of  time  than  twenty  days  in  any  one 
year.  By  section  four,  "The  same  rate  of  taxation  for  State 
purposes  which  is  or  may  be  in  any  year  levied  on  other  real  estate 
in  tne  Commonwealth  snail  be  and  is  hereby  levied  upon  the  value 
so  found  by  the  said  board  of  the  railroad,  rolling  stock  and  real 
estate  of  each  company.  When  the  valuations  are  complete  notice 
is  given  by  the  Auditor  to  each  railroad  company  of  tlie  amount 
of  its  assessment  for  taxation  for  State  purposes,  etc.,  and  the  taxes 
are  required  to  be  paid  on  or  before  the  10th  day  of  October  in 
each  year  and  upon  default  made  the  taxes  in  behalf  of  the  Com- 
monwealth may  be  recovered  by  action  in  the  Franklin  Circuit 
Court. 

The  act  of  April  3,  1878,  was  amended  by  an  act  approved 
April  19,  1882,  by  which  the  Board  of  Railroad  Commissioners 
appointed  under  the  provisions  of  an  act  approved  April  6,  1882, 
were  required  "  to  perform  all  the  powers  and  duties  conf eiTcd 
upon  the  Board  of  Equalization  by  the  act  to  which  this  is  an 
amendment."  This  last  enactment  substituted  the  Railroad  Com- 
missioners as  the  board  in*  room  of  the  freeholders  to  be  ap- 
pointed by  the  Governor,  whose  duty  it  was  by  the  act  of  April  3, 
1878,  when  the  valuations  placed  on  railroad  property  were  too 
high  or  too  low,  to  correct  and  equalize  the  same  by  a  proper  in- 
crease or  decrease  thereof.  The  act  creating  the  Board  of  Rail- 
road Commisssoners  is  entitled,  "  An  Act  to  prevent  extortion  and 
discrimination  in  the  transportation  of  freight  and  passengers  by 
railroad  corporations,  and  in  aid  of  that  purpose  to  establish  a 
Board  of  Railroad  Commissioners,  and  define  its  powers  and 
duties."  The  purpose  of  that  act  seems  to  have  been  to  invest  the 
board  with  a  supervisory  power  over  railroad  companies  so  as  to 
regulate  and  prevent  improper  charges  for  carrying  freight  and 
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passengers,  and  to  subject  sncli  companies  upon  information  made 
to  certain  penalties  when  guilty  of  extortion.  The  provisions  of 
the  nineteenth  section  of  tnis  act  would  conduce  to  the  conclusion 
that  the  Legislature  intended  to  confer  upon  this  board  judicial 
power  in  authonzing  them  to  hear  complaints  and  render  ju(^ments 
in  cases  where  railroad  companies  have  violated  the  provisions  of 
the  firat  and  second  sections  of  the  enactment,  but  a  careful  con- 
sideration of  the  act  will  show  an  intention  to  give  to  the  Circuit 
Court  exclusive  jurisdiction  to  enforce  the  fines  and  penalties  im- 
posed, and  no  other  jurisdiction  is  conferred.  The  award  of  the 
j3oard  of  Commissioners,  if  such  power  is  given  by  the  pineteenth 
section,  is  but  the  basis  of  a  prosecution  to  be  instituted  in  a 
tribunal  having  jurisdiction  of  the  subject  matter.  The  Com- 
missioners under  the  act  in  question  constitute  a  mere  advisory 
board,  without  any  power  except  to  receive  reports  from  railroad 
companies  in  the  manner  prescribed  by  the  act,  and  to  hear  com- 
plaints and  give  information  when,  in  their  opinion,  the  railroad 
companies,  or  any  of  them,  have  violated  the  law.  They  may 
suggest  the  mischief,  but  are  powerless  to  afford  a  remedy  except 
by  information  to  some  other  tribunal.  If  the  power  to  render  an 
award  should  exist,  we  perceive  no  reason  why  under  the  enact- 
ment they  could  not  assess  the  property  of  the  corporations  and 
exercise  such  ministerial  duties  as  is  required  of  them  by  the  acts 
of  April  3, 1878,  and  its  amendments  and  the  act  April  6,  1882. 
The  act  of  valuation  is  in  its  character  judicial,  but  the  general 
duties  of  this  board  are  ministerial,  and  for  the  exercise  of  such 
duties  the  board  was  organized;  and  while  the  law  creating  it  is  in 
many  respects  imperfect,  the  court  may  disregard  the  19th  section 
of  tlie  act  of  April  6,  1882,  leaving  the  board  to  discharge  all  the 
other  duties  imposed  by  the  act,  and  thus  obviate  the  objection 
made  by  counsel  that  the  act  of  April  6,  1882,  is  in  violation  of 
section  two  of  article  one  of  the  State  constitution  providing  that 
"  no  person  or  collection  of  persons  belonging  to  one  of  these  de- 
partments (legislative,  executive  and  judicial)  shall  exercise  any 
power  properly  belonging  to  either  of  the  others  except  in  the 
mstance  hereinafter  expressly  permitted."  The  appellants  in  this 
case  in  the  year  1882  made  returns  to  the  Auditor  as  required  by 
the  provisions  of  the  act  of  April  3, 1878,  stating  under  oath  what 
they  regarded  as  a  fair  valuation  of  their  roads  for  the  purposes  of 
taxation.  The  Board  of  Commissioners,  as  is  alleged,  increased 
this  valuation,  and  for  that  reason  appellants  declined  to  pay  the 
tax  imposed,  and  for  these  taxes,  the  judgment  below  was  obtained. 
Two  of  the  appellants  paid  to  the  Auditor  the  amount  of  the 
taxes  due  upon  the  valuation  as  fixed  by  the  chief  officer  of  each 
corporation,  but  the  Cincinnati,  New  Orleans  and  Pacific  Eailway 
Company  declined  to  make  any  payment,  in  order,  as  they  now 
state,  that  it  might  be  heard  upon  the  constitutional  questions 
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involved.  It  is  alleged  in  the  petition  by  the  State  that  the  appel- 
lants were  present  and  heard  by  the  Board  of  Commissioners  upon 
the  qaestion  of  valuation,  nor  do  we  understand  that  appellants  are 
complaining  so  much  of  the  valuation  placed  upon  their  respective 
roads  as  of  what  they  designate  the  arbitrary  power  conferred  upon 
the  board  by  the  act  in  question.  They  maintain  that,  under  the 
enactment,  the  hearing  before  the  Commissioners  was  a  matter  of 
favor  only  and  not  of  right  and  that  this  case  should  be  considered 
as  if  the  valuation  had  been  increased  or  fixed  by  the  board  with- 
out the  presence  of  any  of  the  officers  of  the  corporations,  and 
without  express  notice  of  the  purpose  of  the  board  to  increase  the 
value  of  the  railroad  property,  and  in  this  light  it  is  perhaps  proper 
to  consider  the  question  that  the  rights  of  these  parties  may  be 
finally  determined. 

It  is  maintained  by  the  appellant  that  the  Legislature  of  the 
State  has  no  power  to  provide  any  mode  for  taxing  railroads  which 
will  deprive  tuem  of  tne  same  remedies  that  other  tax-payers  have 
against  arbitrary  assessments,  or  which  will  make  the  property  of 
snch  corporations  contribute  more  than  their  just  ana  equitable 
share  of  the  burden  of  taxation. 

Before  proceeding  to  the  consideration  of  the  principal  question 
involved,  it  will  be  necessary  to  notice  the  present  mode  of  assess- 
ment, with  the  remedies  afforded  the  citizen  for  decreasing  the 
valuation  of  his  property  when  the  estimate  placed  upon  it  by  the 
Assessor  exceeds  its  value.  The  right  of  the  citizen  to  a  hearing 
when  his  property  has  been  assessed  for  the  purposes  of  State  rev- 
enue has  been  seldom  embodied  in  our  system  of  taxation,  and  for 
the  greater  period  of  time  during  the  existence  of  the  State  gov- 
ernment there  was  no  remedy  afforded  but  that  of  legislative  inter- 
ference, where  the  only  ground  of  complaint  was  that  his  property 
had  been  assessed  for  more  than  its  value.  From  the  year  1873  to 
the  year  1878  no  appeal  was  allowed  from  the  action  of  the  Asses- 
sor to  any  tribunals  for  the  purpose  of  hearing  such  complaints, 
and  we  are  not  aware  of  any  question  made  as  to  the  constitution- 
ality of  such  a  revenue  law.  The  doctrine  "that  the  mode  of 
levying,  as  well  as  the  right  of  imposing,  taxes  is  completely  and 
exclusively  within  the  power  of  the  Legislature,"  has  always  been 
adhered  to  by  the  courts  of  this  State,  for  the  palpable  reason,  as 
stated  by  Mr.  Justice  Cooley,  in  his  work  on  "  Constitutional  Lim- 
itations." There  is  no  reason  for  the  supposition  that  in  a  matter 
of  this  public  importance,  where  promptitude  in  collection  is  always 
desirable,  and  often  imperative,  dilatory  proceedings  of  this  nature 
(through  the  forms  of  process  and  a  jury  trial)  were  within  the 
contemplation  of  the  people  when  consenting  to  any  general  pro- 
vision of  the  constitution.  The  very  existence  of  the  Government 
depends  upon  this  summary  mode  of  collecting  its  revenue,  and 
the  delay  occasioned  by  appeals  to  the  judicial  tribunals  of  the  State 
18  A.  &  B.  R  Cas.— 18 
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upon  the  mere  question  as  to  the  value  of  the  property,  while  it 
might  in  some  instances  relieve  the  citizen,  would  conduce  to  de- 
stroy the  Government  by  taking  from  it  that  attribute  of  sover- 
eignty without  which  it  cannot  exist.  As  said  by  the  Supreme 
Court  in  the  case  of  Providence  Bank  v.  Billings,  reported  in  4 
Peters:  "The  interest,  wisdom  and  justice  of  the  representative 
body  and  its  relations  with  its  constituents  furnish  the  only  security, 
where  there  is  no  express  contract,  against  unjust  and  excessive 
taxation  as  well  as  against  unwise  legislation  generally ;"  and  in  the 
case  of  St.  Louis  v.  the  Feny  Company,  11  W  allaoe,  the  same  court 
said :  "  It  has  been  said  that  the  power  of  taxation  for  the  purposes 
of  the  Commonwealth  is  a  part  of  all  governmental  sovereignty, 
and  is  inseparable  from  it.  It  is  for  the  Legislature  to  decide  what 
persons  and  property  shall  be  reached  by  the  exercise  of  this  func- 
tion, and  in  what  proportions  and  by  what  process  and  instrumen- 
tsdities  taxes  shall  be  assessed  and  collected.''  In  the  case  of  a  State 
tax  imposed  on  bonds  held  outside  of  the  State,  reported  in  15 
Wallace,  it  is  further  said :  "  Unless  restrained  by  the  opinions  of 
the  Federal  Constitution  the  power  of  the  State  as  to  the  mode, 
form  and  extent  of  taxation  is  unlimited,  where  the  subjects  to 
which  it  applies  are  within  her  jurisdiction."  And  in  the  case  of 
Kirtland  v.  Hotchkiss,  in  10  Otto,  the  same  general  principle  is 
again  I'ecognized*  The  abuse  of  this  power  by  the  State  was  never 
held  as  sufficient  to  warrant  interference  by  the  Federal  Judiciary. 
While  this  power  as  to  the  mode  and  amount  of  taxation  is  to  be 
exercised  alone  by  the  Legislature,  "  and  no  attribute  of  sovereignty 
is  more  pervading,"  the  Legislative  department  of  the  Government 
is  not  clothed  wifli  the  power  of  connscatin^  the  property  of  the 
citizen  under  the  guise  of  taxation.  Certam  elements,  says  Mr. 
Justice  Cooley,  are  essential  in  all  taxation.  ^^  It  does  not  necessa- 
rily follow  because  the  power  is  so  vast  that  everything  which  may 
be  done  under  pretence  of  its  exercise  will  leave  the  citizen  without 
redress  even  (if)  there  be  no  conflict  with  any  expre^  constitutional 
inhibition."  Absolute  a^bitrair  power  over  the  liberty  and  prop- 
erty of  the  citizen  exists  nownere  in  a  republic,  not  even  in  the 
largest  majority."     Bill  of  rights,  section  two. 

The  Legislature  has  no  such  power  as  to  discriminate  between 
the  citizens  by  making  one  or  more  assume  the  entire  burden  of 
taxation  and  exempt  the  others.  Approximate  equality  in  distrib- 
uting the  burden  and  uniformity  in  the  mode  of  assessment  is  the 
cardinal  rule,  and,  as  said  by  this  court  in  the  case  of  the  City  of 
Lexington  v,  McQuillan's  heirs,  ^'that  while  taxation  may  not  be 
universal,  it  must  be  general  and  uniform."  Equality  such  as  is 
practicable  is  essential  to  the  constitutionality  of  taxation,  and  the 
only  exception  is  found  in  cases  of  local  taxation,  where  the  special 
benefits  authorize  the  imposition  of  the  burden  upon  those  who 
derive  the  benefits.    From  the  case  of  the  City  of  Lexington  v.  Mc- 
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Qnillan's  heirs  (9  Dana)  decided  in  the  year  1840,  and  the  inter- 
mediate  cases,  including  the  case  of  Preston  v.  Koberts,  decided 
at  the  January  term,  1877,  this  court  has  held  the  rule  as  to  uni- 
formity and  equality  to  be  fundamental  and  gone  as  far  perhaps  as 
the  courts  of  any  State  in  the  Union  in  protecting  the  citizen  against 
oppressive  and  arbitrary  taxation.  '^  That  there  shall  be  equality 
as  far  as  is  reasonably  practicable  in  the  distribution  of  public  bur- 
dens, whether  local  or  general,  is  a  cardinal  principle  in  the  law  of 
taxation,  and  flagrant  departure  from  that  rule  ought  not  to  be  al- 
lowed unless  a  more  equal  distribution  under  the  cii'cumstances  is 
unattainable.  Preston  v.  Koberts,  12  Bush.  Whether  this  cardinal 
rule  has  been  violated  we  shall  now  proceed  to  inquire. 

Under  the  general  law  for  assessing  property,  real  and  personal, 
in  this  State  for  taxation,  the  owner  is  required  to  list  it  under  oath 
with  the  Assessor,  and  after  this  has  been  done,  the  Assessor,  upon 
his  own  knowledge  and  other  evidence,  fixes  a  full  and  fair  valua- 
tion on  the  property.  See  sections  eleven,  thirteen  and  sixteen  of 
article  five,  chapter  ninety-two,  General  Statutes.  By  article  six 
of  the  same  chapter,  a  Board  of  Supervisors,  consisting  of  three 
tax-payers,  citizens,  is  appointed  by  the  County  Court  with  the 
power  to  correct  any  erroi-s  committed  by  the  Assessor,  whether  in 
lact  or  in  relation  to  the  valuation  of  the  property  listed,  and  when 
the  property  has  not  been  correctly  valued  to  fix  a  proper  value  on 
the  same."  Section  six  of  article  six.  By  an  act  approved  April 
2,  1878,  this  last  act  was  so  amended  as  to  prevent  the  board  from 
changing  the  value  of  the  property  as  fixed  by  the  Assessor  without 
giving  notice  to  the  owner  to  be  served  by  any  oflBcer  authorized 
by  law  to  serve  a  summons.  The  party  aggrieved  may,  if  the  board 
decides  against  him,  appeal  to  the  County  Judge,  and  if  over  fifty 
dollars,  may  appeal  from  the  decision  of  the  County  Judge  to  the 
Circuit  Court. 

The  Legislature  having  seen  proper  to  submit  this  question  of 
valuation,  at  the  instance  of  the  citizen,  to  the  courts  of  the  State, 
and  not  leaving  it  with  the  revisory  board,  being  merely  a  question 
of  policy,  no  necessity  exists  for  inquiring  into  the  expediency  of 
the  measure,  as  in  either  case,  after  the  propert;y^  has  been  assessed, 
the  increase  in  valuation  is  not  to  be  made  without  a  hearing  by 
the  party  whose  rights  are  to  be  affected  by  the  decision  of  the 
board.  These  appellants,  the  railroad  companies,  say  that  the  remedy 
afforded  the  citizen  under  the  general  law  is  not  only  withheld  from 
them,  but  they  are  denied  the  right  to  a  hearing  before  the  tribunal, 
Board  of  Commissioners,  whose  judgment  becomes  final  as  to  the 
question  of  valuation.  The  Board  oi  Kailroad  Commissioners  are 
required  to  meet  annually  at  the  ofSce  of  the  Auditor,  in  Frank- 
fort, on  the  first  day  of  September  in  each  year,  for  the  purpose 
of  correcting  and  equalizing  the  value  of  the  property  of  these  cor- 
porations, and  the  same  rate  of  taxation  for  State  purposes  which 
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is  or  may  be  in  any  year  levied  on  other  real  estate  in  this  Common- 
wealth shall  be  levied  on  the  value  so  found  by  the  board.  A  rail- 
road must  necessarily  be  regarded  as  a  unit,  and,  as  this  court  has 
determined,  by  reason  of  legislative  authority,  must  be  taxed  as 
such.  Its  rolling  stock  cannot  be  seized  and  subjected  for  taxes  as 
seized  for  municipal  purposes,  nor  are  the  railroads  listed  by  the 
Assessors  of  the  counties  through  which  they  may  pass  for  taxation. 
All  the  locomotives,  cars,  etc.,  are  treated  as  fixtui-es,  and  there  is 
no  better  or  more  practical  mode  of  assessing  such  property  than  to 
treat  the  whole  as  real  estate. 

The  principal  object  of  the  Legislature  in  having  this  Board  of 
Commissioners  to  assess  and  supervise  the  taxing  of  such  companies 
was,  that  no  injustice  might  be  done  the  companies  by  subjecting 
their  property  to  fragmentary  assessments,  subject  to  the  revision 
of  the  supervising  boards  of  each  county  through  which  the  roada 
might  run. 

Fragmentary  taxation  of  the  same  line  of  road  by  a  dozen  or 
more  different  assessors  would  scarcely  produce  that  uniformity  in  as- 
sessment  so  absolutely  essential  to  produce  equality  in  taxation,  and 
the  legislative  purpose  was  to  obviate  such  an  objection,  and  have 
a  uniform  assessment  of  this  class  of  property,  and  no  wiser  sug- 
gestion could  have  been  well  made  than  to  place  the  valuation  in 
the  hands  of  a  board  of  intelligent  freeholders,  to  be  selected  by 
the  Executive  of  the  State,  thus  removing  the  question  of  value 
from  local  influences  and  prejudices  that  often  result  in  imposing 
upon  such  corporations  oppressive  burdens. 

These  corporations  should  contribute  their  just  proportion  of 
the  public  burden  and  no  more.  They  have  not  been  taxed  on 
their  property  in  a  greater  sum  than  any  other  owner  of  real  es- 
tate, and  when  enjoying  greater  rights  and  privileges  in  the  use 
of  their  property  than  ordinarily  pertains  to  the  individual  owner 
of  real  estate,  they  should  not  complain  of  the  mode  of  assessment 
that  must,  in  its  results,  produce  equality  in  the  distribution  of  the 
tax.  While  these  companies  may  not  have  the  right  to  appear 
before  the  County  Board  of  each  county,  they  have  had  the  valua- 
tion of  their  property  fixed  by  the  Railroad  Commissioners,  and 
are  not  even  complaining  now  that  the  valuation  is  too  high.  The 
classification  of  property  in  this  State  for  the  purposes  of  taxa- 
tion has  been  the  subject  of  much  legislation.  Corporations,  such 
as  banks,  insurance  companies,  express  companies  and  railroad  com- 
panies, have  been  required  to  list  or  have  their  property  assessed  in 
a  diflferent  mode  than  that  prescribed  by  the  general  law.  Specific 
taxation  is  the  rule  with  reference  to  corporations  of  one  class,  and 
a  mode  different  from  the  general  law  designated  in  determining  the 
value  of  other  corporate  property.  The  constitutionality  of  such 
legislation  is  now  being  questioned,  when  no  discrimination  is  made 
to  appear,  and  no  greater  burden  imposed  on  the  property  of  appel- 
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lants  than  upon  the  other  property  of  the  State,  whether  belonging 
to  individuals  or  corporations.  When  the  citizen  is  permitted  to 
leave  the  Board  of  Supervisors  and  go  bj  an  appeal  to  the  Circuit 
Court  to  have  his  tax  decreased  there  ai'ises  a  much  more  serious 
constitutional  question  than  is  presented  in  this  case.  The  impo- 
sition of  taxes  is  not  a  judicial  function,  still,  under  the  statute  of 
this  State,  the  courts  oi  the  State  are  required  to  hear  complaints 
as  to  the  valuation  of  property  bv  the  revisory  board,  and  to  fix  the 
value  of  the  property  to  be  taxea,  or  direct  the  board  from  which 
the  appeal  emanates,  to  enter  the  opinion  of  the  court  as  to  the 
amount  for  which-the  citizen  should  be  taxed.  The  Chancellor  and 
Common  Law  Judge  should  hesitate  before  converting  themselves 
into  tax-gatherers  or  assessors,  although  the  ascertainment  of  value 
may  be  in  the  nature  of  a  judicial  finding.  It  is  only  a  question 
with  the  Legislature  whether  the  property  of  such  corporations 
shall  be  assessed  by  the  Kailroad  Commissioners,  whose  judgment 
shall  be  final,  or  subject  their  property  to  assessment  by  the  County 
Assessors,  subject  to  revision  by  the  County  Supervisora  or  the 
Couaty  Judge.  This  question  has  in  effect  been  decided  by  the 
Supreme  Court  of  the  United  States  in  an  appeal  from  the  Supreme 
Court  of  Illinois,  in  an  opinion  rendered  by  Mr.  Justice  Miller,  in 
what  is  known  as  the  ^'  State  railroad  tax  cases,"  reported  in  2 
Otto.  It  was  alleged  in  one  of  those  cases  that  the  value  of  the 
railroad  track,  as  returned  by  the  chief  officer  of  the  company  to 
the  County  Clerk  and  Auditor,  was  $648,436  41,  and  that  the 
State  Board  of  Equalization  had  assessed  the  value  of  the  railroad 
track  at  $1,629,556.  That  the  aggregate  value  of  the  rolling  stock, 
as  returned  to  tlie  Auditor,  was  $338,039,  and  the  aggregate  value 
as  fixed  by  the  Board  of  Equalization  was  $1,000,110.  It  was 
farther  alleged  that  the  assessments  had  been  made  without  notice 
to  the  railway  company. 

The  law  in  regard  to  the  assessment  of  railroad  property  in  the 
State  of  Illinois  is  very  similar  to  that  in  existence  in  this  State, 
the  principal  difference  being  that  the  movable  property  of  such 
corporations  is  deemed  personalty*  The  State,  county  and  city 
taxes  are  collected  on  the  assessment  made  by  the  Board  of  Equal- 
ization. It  has  larger  power  than  is  confided  to  the  Railroad  Board 
of  Commissioners  in  this  State.  The  tax-payer  in  the  State  of  Illi- 
nois, as  in  this  State,  must  have  notice  before  his  property  is  in- 
creased in  its  value  by  the  Town  or  County  Supervisors,  while  the 
valuation  of  the  corporate  property  may  be  increased  by  the  State 
board  without  actual  notice.  It  is  true,  the  State  board  may  in- 
crease the  valnation  of  the  property  of  any  citizen  in  the  same  way, 
bnt  this  does  not  deprive  him  of  the  right  to  notice,  when  the 
County  or  Township  Supervisors  undertake  to  increase  the  value. 
This  action  of  the  County  or  Town  Supervising  Board  may,  and 
doubtless  does,  control  the  Action  of  the  Board  of  Equalization* 
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The  citizen  has  the  benefit  of  the  action  of  tlie  conntj  boards,  and 
corporations  submit  alone  to  the  action  of  the  State  board,  so  there 
is  but  little,  if  any,  diflference  in  the  questions  involved  in  those 
cases  and  the  one  being  considered.  It  is  argued,  however,  that 
the  constitution  of  the  State  of  Illinois  expressly  confers  upon  tlie 
General  Assembly  the  power  **  to  tax  persons  or  corporations  own- 
ing or  using  franchises  and  privile^s  in  such  manner  as  it  shall 
from  time  to  time  direct  by  General  law,  uniform  as  to  the  class 
upon  which  it  operates."  This  provision  of  the  Illinois  constitution, 
although  not  found  in  the  constitution  of  this  State,  is  but  the  re- 
cognition of  a  power  that  exists  with  the  Legislature  in  the  absence 
of  a  constitutional  provision.  It  is  not  necessary  or  even  practical 
that  the  mode  of  assessing  and  taxing  property  shall  be  uniform,, 
but  all  property  or  kinds  of  property  must  be  taxed  equally  and  at 
a  uniform  rate.  The  mode  of  assessing  the  property  of  a  railroad, 
cannot  well  be  similar  to  the  general  mode  of  assessment,  and  if  the 
mode  adopted  does  not  make  corporate  property  contribute  more 
than  its  just  share  of  the  burden,  the  proceeding  is  not  open  to 
constitutional  objection  on  that  ground.  One  County  Assessor 
would  have  the  same  right  to  assess  that  another  would,  where  the 
road  ran  through  the  county  of  each,  and,  therefore,  the  necessity 
of  resorting  to  some  other  instrumentality  for  the  purpose  of  fixing 
the  value.  It  is  further  maintained  by  counsel  for  the  appellants 
that  the  denial  to  these  companies  of  the  right  to  be  heard,  or  the 
absence  of  an  express  provision  in  the  act  requiring  notice  to  be 

fiven  of  the  proceedings  of  the  board,  renders  the  assessment  void, 
'his  identical  question  was  decided  in  the  tax  cases  referred  to, 
when  the  board  had  increased  the  assessment  or  value  fixed  by  the 
local  board  or  chief  officer  of  the  raili-oad  company,  in  the  absence 
of  any  notice  required  by  the  act,  and  upon  the  allegation  that  no 
notice  had  been  given.  We  are  aware  that  in  those  cases  the  ap- 
pellants were  seeking  an  injunction  against  the  collection  of  the 
tax,  and  the  difference  existing  between  that  class  of  cases  and 
those  where  the  State  undertakes  by  an  action  in  a  court  of  law 
authorized  by  statute  to  enforce  payment  of  the  tax,  a  defence 
would  be  permitted  to  be  made  to  the  action  at  law  that  would  not 
authorize  the  granting  of  an  injunction  by  a  court  of  equity.  This 
rule  cannot  affect  the  constitutional  question. 

It  is  urged  that  the  assessment  is  in  violation  of  the  Federal  Con- 
stitution, and  if  so  it  was  void  and  should  have  been  so  held  by  the 
Chancellor.  In  response  to  that  argument,  Mr.  Justice  Miller 
speaking  for  the  court  said :  "  It  is  hard  to  believe  that  such  a 
proposition  can  be  seriously  made,  because  if  void  as  to  the  rail- 
road companies  it  must  be  equally  void  as  to  every  other  owner  of 
property  in  the  State.  If  the  corporation  is  entitled  to  notice  every 
individual  is  equally  entitled  to  it.  The  board  had  its  time  of  sit- 
ting fixed  by  law  ;  its  sessions  are  not  secret ;  no  obstruction  exists 
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to  the  appearance  of  any  one  before  it  to  assert  a  right  or  redress  a 
wrong."  The  appellants  urge  that  notice  is  indispensable,  and,  as 
said  by  the  learned  Jadge,  if  so,  it  must  be  void  as  to  all.  But  it 
is  said  that  the  Board  of  Commissioners  in  this  State  have  no  su- 
pervisory power  over  any  property  but  that  of  railroad  property,  and 
therefore  the  cases  referred  to  have  no  application.  This  can 
make  no  difference ;  if  actual  notice  is  required  before  an  assessment 
can  be  made,  or  an  opportunity  to  be  heard  after  the  assessment 
has  been  made,  the  cases  are  identical  so  far  as  affects  the  constitu- 
tionality of  the  act.  The  opinion  in  the  tax  cases  of  the  county  of 
Santa  Clara  and  others  against  various  railroad  companies  delivered 
by  Mr.  Justice  Field  in  the  Ninth  Circuit  district  of  California 
has  been  referred  to  in  support  of  the  position  assumed  by  appel- 
lants. We  do  not  understand  that  such  a  question  was  involved  in 
the  consideration  of  those  cases.  It  was  held  iu  the  opinion  of 
those  cases  that  until  the  adoption  of  the  Fourteenth  amendment 
there  was  no  restraint  to  be  found  in  the  Constitution  of  the  United 
States  against  the  exercise  of  the  taxing  power  of  the  States,  but 
that  tlie  first  section  of  the  Fourteenth  amendment,  declaring  that 
"no  State  shall  make  or  enforce  any  law  which  should  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  Jaws,"  prohibits  the  imposition  of  un- 
equal burdens  by  the  State,  and  therefore  gives  to  the  Federal  ju- 
diciary jurisdiction  over  such  questions.  Whether  or  not  his  is  a 
proper  construction  of  the  amendment  is  a  question  not  before  us, 
and  in  regard  to  which  we  express  no  opinions. 

Unjust  discrimination  in  imposing  taxation,  where  irregularity 
is  necessarily  produced,  has  never  met  the  approval  of  this  court, 
but  on  the  contrary  lias  always  been  held  to  be  unconstitu- 
tional, but  we  are  not  prepared  to  say  that  the  ordinary  mode  of 
assessing  property  is  invalid  for  the  want  of  actual  notice  to  the 
owner.  The  assessment  is  made  by  the  assessor  on  the  oath  of  the 
owner  and  other  evidence,  and  because  the  owner  has  no  appeal  or 
revisory  board  to  revise  the  assessment,  affords  no  constitutional 
obiection  to  the  law.  Section  twelve  of  the  bill  of  rights  provides 
"  that  no  one  can  be  deprived  of  his  life,  liberty  or  property  unless 
by  the  judgment  of  his  peers  or  the  law  of  the  land."  The  words 
"  law  of  the  land"  are  equivalent  to  due  process  of  law,  and  mean 
the  right  to  be  heard  for  the  perservation  and  protection  of  life, 
liberty  and  property,  but  it  was  never  supposed  tnat  this  provision 
of  the  bill  of  rights  applied  to  the  exercise  of  sovereignty  in  im- 
posing taxes  for  the  preservation  and  maintenance  of  the  Govern- 
ment other  than  the  right  of  the  Assessor  to  value  the  property 
upon  the  oath  of  the  tax-payer  and  other  evidence  as  provided  by 
the  statute,  and  if  dissatisfied  with  the  valuation  the  owner,  in  the 
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absence  of  a  provision  giving  him  a  farther  hearing,  must  look  to 
the  Legislature  for  relief,  and  not  to  the  judicial  tribunals  of  the 
State.  Such  has  been  the  uniform  construction  of  the  State  courts 
whei*e  the  term  due  process  of  law  or  its  equivalent  is  found  in 
State  constitutions,  and  attempted  to  be  applied  to  questions  affect- 
ing State  taxation  for  revenue  purposes.  The  burden  of  State 
taxation  is  made  at  last  to  rest  upon  the  shoulders  of  those  whose 
incomes,  while  they  furnish  a  comfortable  support,  seldom  result 
in  adding  to  the  capital  invested.  Thej  make  no  complaint  of  the 
burden,  but  capital,  at  war  with  taxation  when  it  anects  the  in- 
come of  the  State  imposes  what  is  conceived  to  be  too  onerous  a 
burden,  is  demanding  an  appeal,  either  to  the  revising  boards,  or 
the  judicial  tribunals  of  the  State,  resulting  often  in  exemption 
from  a  just  and  proper  taxation.  The  hands  of  the  sovereign  are 
tied  ana  the  State  Government  on  the  verge  of  bankruptcy,  while 
the  propriety  of  the  tax  is  being  considered  by  State  and  local 
tribunals.  "  With  regard  to  the  precise  mode  of  exercising  the 
taxing  power,  the  Legislature,  unless  restricted  by  some  constitu- 
tional provision,  seems  to  be  invested  with  entire  discretion.*' 
Hilliard  on  Taxation,  page  3.  The  Supreme  Court  of  the 
United  States  in  the  case  of  Kelly  v.  Pittsburgh,  reported  in  14: 
Otto,  uses  the  following  language :  ^^  The  main  ai^ument  of  the 
plaintiff  in  error,  the  onlv  one  to  which  we  can  listen,  is  that  the 
proceeding  in  regard  to  the  taxes  assessed  on  his  land  deprives  him 
of  his  property  without  due  process  of  law.  It  is  not  asserted  that 
in  the  method  by  which  the  value  of  his  land  was  ascertained  for 
the  purpose  of  taxation  was  any  departure  from  the  usual  mode  of 
assessment.  In  these  respects  there  is  no  charge  that  the  method 
pursued  is  not  due  process  of  law.  Taxes  have  not,  as  a  general 
rule,  in  this  country  since  its  independence  nor  in  England  before 
that  time,  been  collected  by  regular  judicial  proceedings.  The 
necessities  of  government,  the  nature  oi  the  duty  to  be  performed, 
and  the  customary  usages  of  the  people,  have  established  a  differ- 
ent procedure  which,  in  regard  to  that  matter,  is,  and  always  has 
been,  due  process  of  law."  In  High  v.  Shoemaker,  22  California, 
the  court  said :  ^'  Because  universal  practice  had  established  at  the 
time  our  Constitution  was  adopted,  that  this  provision  (referring  to 
due  process  of  law)  in  the  Constitution  was  not  understood  as  ap- 
plicable to  proceedings  by  the  State  to  obtain  from  citizens  their 
proper  contributions  to  tlie  expenses  of  administering  the  govern- 
ment." Again  the  tax  cases  reported  in  2  Otto,  the  court,  allud- 
ing to  the  Federal  statute  of  1867,  prohibiting  a  suit  in  any  court 
for  the  purpose  of  restraining  the  assessment  or  collection  of  any 
tax,  says :  "  And  though  this  was  intended  to  apply  alone  to  taxes 
levied  by  the  United  States,  it  shows  the  sense  of  Congress  of  the 
evils  to  be  feared  if  courts  of  justice  could  in  any  case  interfere 
with  the  process  of  collecting  taxes,  on  which  the  Government  de- 
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pends  for  its  continued  existence.  It  is  a  wise  policy.  It  is 
founded  on  the  simple  philosophy  derived  from  the  experience  of 
ages,  that  the  payment  of  taxes  has  to  be  enforced  hy  summaiy 
and  stringent  means  against  a  reluctant  and  often  adverse  senti- 
ment, and  to  do  this  successfully,  other  instrumentalities  and  other 
modes  of  procedure  are  necessaiy  than  which  belong  to  courts  of 
justice."  The  mode  of  assessing  and  collecting  taxes  is  not  in  the 
nature  of  a  judicial  proceeding.  It  is  not  a  judicial  inqui^,  where 
parties  must  have  notice  and  the  right i  to  be  heard.  Kevisory 
boards  may  be  established  and  appeals  allowed  by  the  legislative 
department  of  the  State,  but  such  modes  of  relief  arise  from  ques- 
tions of  expediency,  but  cannot  be  demanded  as  a  constitutional 
right.  Where  an  assessment  has  been  made  in  the  manner  pre- 
scribed by  the  statute,  and  tribunals  are  organized  with  a  view  of 
disturbing  that  assessment  by  increasing  the  value  of  the  property 
taxed,  the  party  affected  by  it  ought  to  have  an  opportunity  to  be 
heard,  and  it  is  in  this  class  of  cases  where  it  is  asserted  that  the  con- 
stitutional right  to  be  heard  can  not  be  denied.  But  even  in  a  re- 
vising board  with  full  power  to  revise  the  acts  of  the  Assessor  it 
would  be  impracticable  to  give  such  notice  as  is  usual  in  judicial 
proceedings  before  the  board  can  take  action.  The  time  and  place 
of  meeting  having  been  fixed  by  law  is  notice  to  all,  and  if  the  re- 
ports of  the  chief  officers  of  these  corporations  are  to  be  regarded 
as  an  assessment  and  the  commissioners  as  a  board  of  review,  the 
act  provides  that  they  shall  assemble  at  the  Auditor's  ofSce,  in 
Prankfort,  on  the  first  day  of  September  in  each  year  for  the  pur- 
pose of  fixing  valuations,  and  with  that  view  are  required  to  ex- 
amine the  reports  made  by  the  officers  of  the  roads.  This  is  notice 
to  the  companies,  and  to  require  actual  notice  to  every  one  inter- 
ested if  this  board  had  supervisory  power  over  all  property  in  the 
State  it  would  be  altogether  impracticable,  nor  will  it  answer  to 
say  that,  because  there  are  only  a  few  lines  of  railroad  within  the 
State,  actual  notice  could  be  readily  given,  for  the  court  would 
then  be  determining  the  constitutionality  of  the  act  by  the  extent 
of  this  supervisory  power.  As  we  construe  this  act,  although  in 
the  nature  of  an  original  assessment,  the  parties  had  the  right  to  be 
heard,  and  were  in  fact  heard,  before  the  board  passing  on  the 
question  of  valuation.  If  actual  notice  is  necessary  and  tlie  right 
to  be  heard  expressly  provided  for  by  statute  in  such  cases,  then  it 
is  immaterial  what  may  have  been  embodied  in  the  Constitution 
of  the  State  of  Illinois,  those  cases  fall  within  the  prohibition  of 
the  Fourteenth  amendment  if  the  views  of  counsel  prevail  as  to  its 
construction.  The  opinion  in  the  tax  cases  from  that  State  covere 
the  entire  ground,  and  we  are  not  only  disposed  to  follow  it  because 
it  disposes  of  the  constitutional  question,  but  for  the  reason  that  it 
recognizes  and  establishes  a  sound  and  conservative  doctrine  with 
reference  to  State  taxation.     It  is  further  argued  that,  as  a  board. 
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the  commissioners  have  no  power  to  increase  the  value  of  such 
property,  and  that  their  dntj  on  this  point  is  confined  to  the 
ecmalization  of  the  valuation  as  reported  by  the  various  companies. 
We  do  not  so  understand  the  enactment,  but  in  oar  opinion  the 
prime  object  was  to  fix  tlie  £me  value  and  increase  each  valuation 
or  the  aggregate  value,  if,  in  the  opinion  of  the  board,  the  value 
was  too  Tow.  It  is  in  fact  an  assessing  board,  and  the  value  fixed 
by  the  Commissioners  must  stand. 

We  find  no  discrimination  made  against  the  corporation  in  favor 
of  the  citizen.  The  same  taxes  are  paid  upon  the  same  values  and 
kinds  of  property,  and  we  perceive  no  reason  for  disturbing  the 
judgment  belowr    The  same  is  now  affirmed  in  each  case. 

Notice  to  Taxpayer  of  Assessments — Laws  which  provide  for  the  assessment 
of  taxes  definitely,  without  giving  the  taxpayer  an  opportunity  for  a  hearing, 
are  obnoxious  to  the  constitutional  provisions  which  prevent  the  taking  of 
property  without  due  process  of  law. 

Butler  e.  Supervisors  of  Saginaw,  26  Mich.  22 ;  State  «.  Drake,  33  N.  J.  L. 
194;  Darling  «.  Gunn,  50  111.  424;  Larimer  v,  McCall,  4  W.  &  S.  133;  Com- 
monwealth e.  Runk,  26  Pa.  St.  235;  Philadelphia  e.  Miller,  49  Pa.  St.  440; 
Stewart «.  Trevor,  56  Pa.  St.  734;  Co.  of  San  Mateo  v.  Southern  Pacific  R. 
R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1 ;  Co.  of  Santa  Clara  v.  Southern  Pacific 
R.  R.  Co.,  supra. 

Appeals^ — It  is  sufficient  if  the  assessment  be  made  in  the  first  instance  and 
the  taxpayer  be  allowed  a  subsequent  appeal  to  some  other  court  or  board. 
Provisions  allowing  this  right  of  appeal  must  be  strictly  complied  with. 

Kansas  Pacific  R.  R.  Co.  v,  Russell,  8  Kansas,  258;  Philips  v.  Stevens 
Point,  29  Wise.  594;  Walker  v.  Chapman,  22  Ala.  116;  Overing  e.  Foote, 
65  N.  Y.  263;  Insurance  Co.  v,  Yarde,  17  Pa.  St.  331;  Lowell  «.  Wentworth, 
6  Cush.  221;  Thames  Mfg.  Co.  v.  Lathrop,  7  Conn.  550;  Marsh  e.  Chestnut, 
14  111.  223;  Claghom  v,  Postlethwaite,  43  Ul.  428;  Nashville  e.  Weiser,  54 
111.  245. 

A  taxpayer  is  bound  to  take  notice  of  any  general  law  regulating  the  time 
and  place  of  his  appeal.  Particular  notice  need  not  be  sent  to  him.  O^Neal 
V,  Bridge  Co.,  18  Md.  1;  Methodist  Pr.  Church  e.  Baltimore,  6  Oill,  391; 
Cincinnati,  New  Orleans  <&  Texas  Pacific  R.  R.  Co.  «.  State,  supra. 

Assessment  Cannot  be  Increased  without  Notice. — ^Where  property  has 
once  been  assessed  at  a  given  rate,  this  cannot  be  increased  without  due  no- 
tice to  the  taxpayer  so  that  he  may  have  an  opportunity  for  a  hearing. 

Matherson  9.  Mazomanie,  20  Wise.  191 ;  Philips  v.  Stevens  Point,  25  Wise. 
494;  Sioux  City,  etc.  R.  Co.  v.  Washington  Co.,  3  Neb.  30;  Leavenworth  Co.  v. 
Long,  8  Kans.  284;  Kansas  Pac.  R.  Co.  «.  Russell,  8  Kans.  558;  Glassford  e. 
Darcy,  2  111.  App.  621;  State  «.  Drake,  33  N.  J.  194;  McKonkie  v.  Smith,  7 
Chic.  Leg.  News,  210;  Commissioners  of  Cleaveland  Co.  v.  Atlanta  &  Char- 
lotte Air  Line  Ry.  Co.,  supra. 

Boards  of  Equalization. — As  to  the  functions  of  boards  of  equalization 
generally,  see  the  following  authorities : 

Burlington  etc.  R.  R.  Co.  v.  Commissioners,  2  Am.  &  Eng.  R.  R.  Cas.  653; 
Union  Trust  Co.  «.  Weber,  8  Am.  &  Eng.  R.  R.  Cas.  583;  Chicago  &  Alton 
R.  R.  Co.  V.  People,  5  Am.  &  Eng.  R  K  Cas.  94;  Texas  etc.  R.  R  Co.  v. 
Harrison  Co.»  6  Am.  <&  Eng.  R.  R.  Cas.  626;  Chicago  etc.  R.  R.  Co.  e.  People, 

6  Am.  &  Eng.  R.  R.  Cas.  627  ;  International  &  St.  N.  R.  Co.  «.  Smith  Co., 

7  Am.  &  Eng.  K  R.  Cas.  263;  Perry  Co.  v.  Selma  etc.  R.  R.  Co.,  7  Am.  & 
Eng.  R  R  Cas.  298;  Central  Pacific  R  R  Co.  e.  State  Board  of  Equalization, 
supra. 
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State 

V. 

Maine  Central  B.  B.  Ca 

(74  Maine  Beports,  876.) 

Stat,  of  Maine  1880,  c.  249,  requires  the  €k>vemor  and  Council  to  appraise 
the  railroads  in  the  State  with  their  franchises,  rolling  stock,  and  fixtures  at 
their  cash  value,  and  to  levy  a  tax  of  one  per  cent  on  this  valuation,  so  as  to 
make  said  tax  equal  as  near  as  may  be  to  the  taxes  of  all  kinds  upon  other 
property.  The  appraisal  is  to  embrace  only  roadways,  rolling  stock,  and 
iranchiBes.  The  land,  buildings,  and  fixtures  outside  the  roadways  are  to  be 
taxed  by  the  various  townships  in  which  they  are  situate. 

Hdd,  that  the  tax  was  upon  the  corporations  on  account  of  their  franchises 
and  not  upon  their  real  or  personal  estate ;  and  the  tax  is  one  which  it  waa 
oonstitutionally  competent  for  the  legislature  to  impose. 

On  Repobt  on  agreed  statement. 

Debt  under  Stat.  1880,  c.  249,  §4,  to  recover  one  half  the  tax 
aflsessed  by  the  Governor  and  Council  against  the  defendant  cor- 
poration for  the  year  1880,  which  fell  due  July  1,  1880,  and 
amounted  to  eleven  thoasand  dollars — the  whole  tax  being  twenty- 
two  thousand  dollars. 

The  report  stated  :  "  The  defendant  .denies  the  legality  of  said 
tax  on  the  sole  ground  that  the  said  act  is  in  contravention  of  the 
constitution  of  tne  State*." 

"  If  the  act  is  constitutional,  judgment  is  to  be  rendered  for  the 
State  for  the  sum  of  eleven  thousand  dollars,  and  interest  from 
July  1, 1880 ;  otherwise,  judgment  for  the  defendants." 

Henry  B.  Cleaves,  Attorney-General,  for  the  State. 

Drummond  &  Drumraond  and  Orville  D.  Baker,  for  defendant. 

Walton,  J. — The  question  is  whether  the  tax  authorized  by  the 
act  of  1880,  c.  249,  entitled,  "  An  act  relating  to  the  taxation  of 
railroads,"  is  one  which  it  was  competent  for  the  legislature  to  im- 
pose. If  it  is  a  tax  upon  real  or  personal  estate,  then  it  is  one 
which  it  was  not  competent  for  the  legislature  to  impose  ;  for  the 
constitution.  Art.  9,  §  8,  requires  all  taxes  upon  real  and  personal 
estate  to  be  apportioned  and  assessed  equally,  according  to  its  just 
value ;  and  we  think  it  must  be  conceded  that  this  tax  is  not  so 
apportioned  and  assessed.  But  if  it  is  a  franchise  tax — that  is,  a 
tax  imposed  upon  railroad  corporations  on  account  of  their  powere 
and  privileges — ^then  it  is  one  which  it  was  competent  for  the  leg- 
islature to  impose ;  for  the  power  of  the  legislature  to  impose  sucii 
a  tax  is  well  settled,  and  is  not  denied  by  the  defendants.  The 
question,  therefore,  is,  whether  it  must  be  regarded  as  a  property 
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tax  or  a  franchise  tax.  We  think  it  is  clearly  a  franchise  tax,  and 
was  so  intended  by  the  legislature.  True,  the  amount  of  the  tax  is 
to  be  determined  by  an  appraisal  of  the  railroads,  with  their  f  ran* 
chises,  rolling  stock,  and  fixtures.  The  first  section  of  the  act  so' 
states.  But  this  mention  of  the  rolling  stock  and  fixtures  is  not 
for  the  purpose  of  imposing  a  tax  upon  them ;  it  is  for  the  purpose 
of  excluding  from  the  valuation  the  remainder  of  the  corporate 
property,  namely,  the  land  and  buildings.  This  is  made  plain  by 
the  second  section,  which  declares  that  the  appraisal  shall  embrace 
only  the  roadways,  rolling  stock,  and  franchises,  and  that  the  land, 
buildings,  and  fixtures  outside  of  the  roadways,  shall  be  taxable  in 
the  towns  where  situated. 

Now,  it  is  perfectly  well  settled  that  the  amount  of  a  franchise 
tax  upon  a  corporation  may  be  graduated  or  measured  by  an  ap- 
praisal of  the  whole,  or  any  portion  of  the  corporate  property,  with- 
out thereby  making  it  a  property  tax.  Most  franchise  taxes  are  so 
measured.  Possessing  the  power  to  impose  a  franchise  tax  to  any 
amount  it  deems  proper,  the  legislature  may  measure  the  amount 
by  any  standard  it  pleases.  It  may  fix  the  amount  at  a  specified 
sum,  as  a  poll  tax  is  imposed  upon  an  individual,  and  without  re- 
gard to  the  amount  of  business  the  corporation  does,  or  the  amount 
of  property  it  possesses,  or  it  may  graduate  and  measure  the 
amount  by  an  appraisal  of  the  whole  or  any  portion  of  its  property, 
or  by  the  amount  of  its  business. 

A  careful  examination  of  the  act  under  consideration  will  show 
that  what  the  legislature  intended  to  do,  and  what,  in  the  judgment 
of  the  court,  it  in  fact  did  do,  was  to  impose  a  franchise  tax  upon 
railroad  corporations,  and  to  measure  the  amount  by  the'  value  of 
their  franchises  and  their  property  exclusive  of  their  real  estate. 
Their  reasons  for  this  are  obvious.  The  legislature  believed  that 
railroad  property  was  not  paying  its  fair  share  of  the  public  taxes. 
True,  the  real  estate  was  being  taxed  in  the  towns  and  cities  where 
it  was  situated.  But  neither  tne  shares  in  the  hands  of  the  stock- 
holders, nor  the  rolling  stock  could  be  thus  successfully  reached. 
The  legislature  must  be  presumed  to  know,  and  most  oi  its  mem- 
bers if  not  all  undoubtealy  did  know,  that  a  specific  tax  could  not 
be  constitutionally  imposed  upon  this  class  of  property.  It  must 
also  be  presumed  to  have  known  that  it  did  possess  the  power  to 
impose  a  franchise  tax  upon  railroad  corporations  to  any  extent  it 
might  deem  proper,  unless  their  charters  expressly  exempted  them 
from  such  a  tax.  It  therefore  resolved  to  levy  a  franchise  tax,  which 
it  clearly  possessed  the  power  to  do,  and  to  make  it  the  exact  equiva- 
lent of  a  just  tax  upon  the  value  of  their  franchises  and  that  portion 
of  their  property  which  would  otherwise  escape  taxation,  and  then 
enact  that  tliis  franchise  tax,  thus  justly  and  equitably  graduated, 
should  be  in  lieu  of  all  taxes  upon  the  shares  of  these  companies ; 
and  this  is  precisely  what  the  act  under  consideration  accomplishes. 


STATS  V.  MAINE  CENTRAL  B.   R.   00.        *  285 

It  imposes  a  franchise  tax,  equitably  and  justly  measured  by  an 
appraisal  of  that  portion  of  the  corporate  property  and  the  corpo- 
rate franchises,  Wnich  would  otherwise  be  likely  to  escape  taxation 
and  declares  that  this  tax  shall  be  in  lieu  of  all  taxes  upon  the 
tiiares.  We  fail  to  see  anything  oppressive  or  unconstitutional  in 
this  mode  of  taxing  these  corporations.  In  principle  it  does  not 
differ  from  the  mode  sanctioned  in  Commonwealth  v»  Hamilton 
Manufacturing  Co.,  12  Allen,  298.     Same  case,  6  Wallace,  632. 

In  that  case  the  corporation  was  required  to  pay  a  tax  of  one 
and  one  sixth  per  cent  on  the  entire  value  of  its  shares,  less  the 
value  of  its  real  estate  and  machinery.  The  court  held  that  the 
reason  for  the  deduction  was  obvious ;  that  it  was  because  the  real 
estate  and  machinery  were  taxable  in  the  towns  where  they  were 
situated,  and  if  their  value  was  not  deducted  from  the  franchise 
tax,  inequality  or  double  taxation  would  be  the  result.  So,  in  this 
case,  railroad  corporations  are  required  to  pay  a  tax  of  one  per 
cent  on  the  entire  value  of  the  cx)rporate  property  and  franchises, 
less  the  value  of  the  real  estate,  which  is  taxable  in  the  towns  where 
it  is  situated.  A  careful  examination  of  the  two  statutes  will  show 
that  the  one  under  consideration  in  that  case,  and  the  one  under 
consideration  in  this  case,  are  identical  in  principle,  altnough  differ* 
ent  in  form«  It  was  conceded  in  that  case  that  the  tax  could  not 
be  sustained  as  a  tax  upon  property,  because  not  "  proportional"  as 
required  by  their  constitution. 

JBut  the  court  held  that  it  could  be  sustained  as«a  franchise  tax.; 
and  it  was  so  sustained  by  the  Supreme  Court  of  the  United  States 
as  well  as  by  the  Supreme  Court  of  the  State.  The  same  reason- 
ing which  sustained  the  tax  in  that  case  will  sustain  it  in  this.  The 
reasoning  seems  to  us  sound ;  and  our  conclusion  is  that  the  tax 
authorized  by  the  act  of  1880,  c.  249,  is  a  tax  upon  railroad  corpo- 
rations on  account  of  their  franchises,  and  not  upon  their  real  or 
personal  estate ;  that  while  it  is  true  that  the  amount  of  the  tax  is 
measured  by  the  value  of  a  portion  of  the  corporate  property  as  well 
as  the  corporate  franchises,  still,  it  is  not  a  tax  upon  real  or  per- 
sonal estate  within  the  meaning  of  the  constitution,  but  a  tax  upon 
the  powers  and  privileges  of  these  corporations ;  and  that  the  tax 
is  one  which  it  was  constitutionally  competent  for  the  legislature 
to  impose. 

JuGgment  for  the  State  for  the  sum  of  eleven  thousand  dollars, 
and  interest  from  July  1,  1880. 

See  Worth  v,  Wilmington  &  Weldon  K.  R.  Co.,  and  note,  infra. 

See  also  County  of  San  Mateo  «.  Southern  Pacific  R.  R.  Co.,  8  Am.  &  Eng. 
R.  R.  Cas.  1;  County  of  Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  supra; 
Central  Pacific  R.  R.  Co.  v.  State  Board  of  Equalization,  supra;  San  Fran- 
cisco &  N.  P.  R.  R.  Co.  V.  State  Board  of  Equalization,  supra;  Manhattan  Ry. 
Co.  «.  City  of  New  York,  supra. 
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WiLMINOTON  AND  WeLDON  E.   R.   Oo. 

(Advaaee  due,  North  Carolina.     1883.) 

A  statute  imposing  a  tax  upon  the  eross  receipts  of  some  railroad  compan- 
ies and  upon  the  capital  stock  of  others  is  unconstitutional,  as  not  levying 
taxes  by  a  uniform  rule. 

A  charter  which  declares  that  *'  the  property  of  a  railroad  company,  and 
the  shares  therein  shall  be  exempt  from  any  public  charge,  or  tax  whatever,'' 
exempts  said  company  from  all  taxation,  whether  upon  its  gross  receipts  or 
its  capital  stock. 

Such  charter  is  a  contract,  and  is  protected  by  the  Federal  Constitution. 

Attorney-General  and  John  W.  Graham^  for  plaintifi. 
George  Davis  and  C.  M.  Stedman,  for  defendant. 

Smtih,  C.  J. — In  the  ori^nal  act  incorporating  the  Wilmington 
and  Baieigh  K.  K.  Co.,  ratified  February  3,  1834,  which  name  was 
in  a  Bnbseqnent  amendment  changed  to  that  the  defendant  com* 
pany  now  Dears,  as  was  its  projected  northern  terminus  i*emoved 
from  Raleigh  to  a  point  on  the  Roanoke  river,  is  contained  the  fol- 
lowing clauses : 

''  jddl  the  property  purchased  by  the  said  president  and  directors 
and  that  which  may  be  given  to  the  said  com  pan  v,  and  the  works 
constructed  under  the  authority  of  this  act,  ana  all  profits  accruing 
on  said  works  and  the  said  property  shall  be  vested  in  the  respect- 
ive shareholders  of  the  company  and  their  successors  and  assigns 
forever,  in  proportion  to  tlieir  respective  shares,  and  the  shares 
shall  be  deemed  personal  property,  and  the  property  of  said  com- 
pany and  the  shares  therein  shall  be  exempt  from  any  public 
charge  or  tax  whatsoever." 

In  the  revenue  act  of  1876-77,  chap.  156,  schedule  C,  section 
1,  is  contained  the  following  provision: 

"  Every  railroad  or  canal  company  incorporated  under  the  laws 
of  this  State,  and  not  liable  to  a  tax  upon  the  property  of  said 
company,  or  the  shares  tlierein,  shall  pay  to  the  State  on  the  corpo- 
ration equal  to  the  sum  of  one  per  cent  upon  the  gross  receipts  of 
said  company.  The  said  tax  shall  be  paid  semi-annually,  upon 
the  first  days  of  July  and  January,  commencing  upon  the  first  day 
of  July,  1877 ;  and  for  the  purpose  of  ascertaining  the  amount  of 
the  same,  it  shall  be  the  duty  of  the  treasurer  of  the  company  to 
render  to  the  treasurer  of  the  State,  under  oath  or  affirmation,  a 
statement  of  the  amount  of  gross  receipts  of  said  company  during 
the  preceding  six  months ;  and  if  such  company  shall  refuse  or 
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fail,  for  a  period  of  thirty  days  after  such  tax  becomes  due,  to 
make  return  or  to  pay  the  same,  the  amount  thereof,  as  near  as  can 
be  ascertained  by  the  public  treasurer,  with  the  addition  of  ten 
per  centum  thereto,  shall  be  collected  for  the  use  of  the  State,  as 
other  taxes  are  collected :  Provided  that  when  a  line  of  railroad  or 
canal  belonging  to  any  company  liable  to  this  tax  lies  partly  in 
this  State  and  partly  in  an  adjoining  State  or  States^  the  part  or 
share  of  such  earnings  of  the  company  only  shall  be  subject  to  the 
tax  as  will  be  in  that  proportion  to  the  whole  receipts  which  the 
length  of  the  road  or  canal  within  the  limits  of  the  State  shall 
bear  to  the  whole  length  of  such  road  or  canal." 

"  Every  railroad  or  canal  company  incoi-porated  under  the  laws 
of  this  State,  which  is  liable  to  a  tax  upon  its  franchise  and  per- 
sonal property,  but  exempt  from  a  tax  upon  its  real  estate  hela  for 
right  of  way,  station  places  and  workshop  locations,  shall,  in  addi- 
tion to  other  taxes,  pay  as  a^  tax  upon  said  corporation,  a  sum 
equal  to  one  half  of  one  per  cent  upon  the  receipts  of  said  company. 

^'  Every  railroad  and  canal  company  incorporated  under  the  laws 
of  this  State,  and  doing  business  herein,  and  not  liable  to  a  tax 
upon  the  property  of  said  company,  or  the  tax  before  mentioned 
in  this  section,  shall  pay  a  tax  of  one  per  cent  upon  the  actual 
cash  value  of  every  share  of  its  capital  stock  to  tlie  treasurer  of 
the  State  for  its  use,  on  the  first  day  of  July,  1877,  and  each  year 
thereafter." 

The  same  provisions  as  to  enforcement  of  the  taxes  levied 
under  the  first  are  annexed  to  the  second  and  third,  and  a  like  ap- 
portionment when  the  road  or  canal  runs  into  an  adjoining  State, 
and  the  estimate  is  only  to  be  made  upon  the  gross  earnings  accru- 
ing from  April  1, 1877. 

The  same  substantial  enactments  are  found  in  subsequent  rev- 
enue laws  except  that  in  that  of  1881  there  is  substituted  in  place 
of  the  tax  upon  the  cash  value  of  the  shares  of  the  capital  stock,  the 
imposition  of  "  a  privilege  tax  of  twenty-five  dollars  per  mile  per 
annum,"  and  payable  "  on  the  first  day  of  July,  1881,  and  each 
year  thereafter." 

The  defendant  company  denying  its  liability  for  any  of  the 
taxes  imposed  in  these  statutes,  and  claiming  an  exemption  there- 
from under  its  charter,  the  present  suit  is  instituted  for  their  en- 
forcement, and  the  judgment  overruling  the  demurrer  brought  up 
for  review  by  the  appeal,  presents  the  single  question  of  the  ex- 
tent and  legal  effect  of  the  clause  in  the  charter  in  protecting  the 
company  from  these  public  bnrdens. 

It  will  be  noticed  that  provision  is  made  for  the  taxation  of  three 
classes  of  roads,  and  the  taxes  imposed  upon  one  are  not  imposed 
upon  the  other  two. 

1.  If  the  road  is,  by  virtue  of  the  contract  contained  in  its  char- 
ter, exempt  from  taxation  upon  its  property  or  shares,  a  tax  is  lev- 
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led  upon  the  corporation  equal  in  amount  to  one  per  cent  upon  its 
gross  receipts. 

2.  If  it  De  exempt  f  ron;  liability  to  taxation  upon  its  real  estate 
held  "  for  right  of  way,  for  station  places  and  workshop  loca- 
tions/' following  the  language  of  the  exemption  contained  in  the 
charter  of  the  North  Carolina  K.  R.  Co.,  as  amended  in  the  act  of 
February  14,  1855,  but  is  liable  to  a  tax  upon  its  franchise  and 
personal  estate,  it  is  subjected  to  an  additional  tax  levied  upon 
the  corporation  of  one  half  of  one  per  centum  upon  the  gross  re- 
ceipts. 

3.  If  the  propeily  of  the  road  be  exempt  and  it  be  not  liable  to 
the  preceding  tax,  it  was  before  subjected  to  a  tax  of  one  ])er  cent 
upon  the  cash  value  of  the  shares,  and  by  the  act  of  1881,  instead, 
to  what  is  termed  a  privilege  tax  of  twenty-five  dollars  per  annum 
for  each  mile  of  its  track  through  its  entire  extent. 

The  first  enumerated  tax  is  not  general  in  its  application  to  rail- 
roads and  canals,  but  is  special  and  confined  to  such  only  as  fall 
within  the  descriptive  words  of  the  statute,  and  the  same  is  strictly 
true  as  to  the  others.  The  obvious  result  of  this  legislation  is  to 
impose  burdens  upon  exempted  roads,  which  are  not  imposed  on 
those  unexempted,  and  pro  tanto  to  counteract  the  effect  of  the  dis- 
criminating privileges  and  immunities  that  would  otherwise  sub* 
sist  between  them. 

If  tlie  same  general  burdens  were  put  on  all  alike,  whatever 
might  be  the  subject  matter  of  the  taxation,  the  favored  roads 
would  continue  to  possess  and  enjoy  the  privileges  conferred  in 
their  charter,  and  not  found  in  the  charters  of  the  others.  Lidi* 
rectly,  then,  the  legislation  tends  to  withdraw  the  immunities  se- 
cured by  their  charters  and  constituting  a  contract  between  the 
State  and  themselves,  or  lessen,  their  value  so  that  all  may,  proxi- 
mately at  least,  stand  upon  the  same  footing  as  if  none  sucn  had 
been  conferred.  We  snould  be  reluctant  to  hold,  if  there  were  no 
question  of  constitutional  right  involved,  that  this  method  of  levy- 
ing  taxes  was  sanctioned  by  our  own  constitution  and  consistent 
with  the  equality  and  uniformity  which  it  contemplates. 

The  "  uniform  rule  "  to  be  observed  in  the  exercise  of  the  tax- 
ing power  seems  to  be  so  far  applicable  to  the  taxes  imposed 
on  '^  trades,  professions,  franchises  and  incomes,"  as  to  require 
that  no  discriminating  tax  be  imposed  upon  persons  pursuing  the 
same  vocation,  while  varying  amounts  may  be  assessed  upon  voca- 
tions or  employments  of  dinerent  kinds. 

"  Although  it  is  not  expressly  provided  that  the  tax  on  trades, 
etc.,  shall  be  uniform,"  in  the  words  of  Rodman,  J.,  delivering  the 
opinion  in  Gatlin  v.  Tarboro,  78  N.  0.  119,  "  yet  a  tax  not  uni- 
form, as  properly  understood,  would  be  so  inconsistent  with  natural 
justice  and  with  the  intent  which  is  apparent  in  the  section  of  the 
constitution  above  cited.  Art.  Y.,  Sec.  8,  that  it  may  be  admitted 
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that  the  collection  of  such  a  tax  would  be  restricted  as  unconstitu-' 
tional."  This  uniformity  prescribed  in  the  Constitution  of  Illinois, 
as  declared  by  Mr.  Justice  Miller,  extends  "  to  the  class  upon 
which  the  law  shall  operate  ;  that  is,  inn-keepers  may  be  taxed  by 
one,  ferries  by  another,  railroads  by  anotlier  (rule)  provided,  that 
the  rule  as  to  inn-keepers  be  uniform  as  to  all  inn-keepers ;  the 
rule  as  to  ferries  be  uniform  as  to  all  ferries,  and  the  rule  as  to 
railroad  companies  be  uniform  as  to  all  railroad  companies.  Rail- 
road Tax  Cases,  92  U.  S.  Rep.  5Y5.  The  governing  principle  is 
that  the  same  specific  tax  shall  be  paid  by  each,  as  a  form  of  capi- 
tation tax,  but  that  whether  levied  oipon  and  measured  by  the 
amount  of  gross  or  net  earnings  or  other  standard,  as  upon  real  or 
personal  estate,  there  shall  be  no  discrimination  made  among  the 
individuals  of*  a  class,  based  upon  privileges  and  immunities,  se- 
cured to  one  under  contract,  and  not  to  another.  The  essential 
element  in  all  systems  of  taxation  is  equality  in  imposing  bur- 
dens upon  the  property  of  the  tax-payers,  so  that  each  one,  pos- 
sessing the  same  species  of  property,  shall  pay  the  same  propor- 
tionate tax  as  every  other,  levied  upon  that  property,  and  in  this 
State  such  tax.  is  required  to  be  ad  valorem. 

But  aside  from  the  operation  of  the  provisions  of  the  Constitu- 
tion of  the  State,  we  are  confronted  with  the  inquiry,  whether  the 
terms  of  the  exemption  in  the  recited  clause  of  the  charter,  are 
not  a  protection  against  either  of  the  fofms  of  taxation  adopted  in 
the  revenue  law.  Its  language  is  certainly  very  broad  and  com- 
prehensive, declaring,  after  an  enumeration  oi  all  property  ob- 
tained by  purchase  or  gift,  the  works  constructed  and  all  profits 
accruing  thereon,  which  are  to  vest  in  the  shareholders,  "  that  the 
property  of  said  company  and  the  shares  therein  shall  be  exempt 
from  any  public  charge  or  tax  whatsdfever." 

We  are  not  left  in  doubt  as  to  the  construction  of  this  clause,  as 
it  has  been  before  the  Supreme  Court  of  the  United  States,  and 
its  force  and  effect  as  a  contract  determined.  Railroad  v,  Reid,  13 
Wall,  266.  We  reproduce  a  portion  of  the  brief  opinion  delivered 
by  Mr.  Justice  Davis,  where  the  validity  of  a  tax  assessed  by  the 
State  upon  the  franchise  and  rolling-stock  of  the  company  was 
drawn  in  question. 

"  The  General  Assembly  of  North  Carolina  told  the  Wilming- 
ton &  Weldon  R.  R.  Co.,  in  language  which  no  one  can  mistake, 
that  if  they  would  complete  the  wonc  of  internal  improvement  for 
which  they  were  incorporated,  their  property  and  the  shares  of 
their  stockholders  should  be  forever  exempt  from  taxation.     This 
is  not  denied,  but  it  is  contended  that  the  subsequent  legislation 
does  not  impair  the  obligation  of  the  contract,  and  this  presents 
the  only  question  in  the  case.     The  taxes  imposed  are  upon  the 
franchise  and  rolling-stock  of  the  company  and  upon  lots  of  land 
appurtenant  to  and  joining  part  of  the  property  oi  the  company, 
18  A.  &  E.  R  Cas.— 19 
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and  necessary  to  be  osed  in  the  snocessf  nl  operation  of  its  business. 
It  certainly  requires  no  argument  to  show  that  a  raih-oad  corpora- 
tion cannot  perform  the  functions  for  which  it  was  created  with- 
out owning  rolling-stock  and  a  limited  quantity  of  real  estate,  and 
that  these  are  embraced  in  the  general  term,  property.  Property 
is  a  word  of  large  import,  and  in  its  application  to  this  company 
included  all  the  real  and  personal  estate  required  by  it  for  the  suc- 
cessful prosecution  of  its  business.  If  it  nad  appeared  that  the 
company  had  acquired  either  real  or  personal  estate  beyond  its  le- 
gitimate wants,  it. is  very  clear  that  such  acquisitions  would  not  be 
within  the  protection  of  the  .contract." 

In  reference  to  the  contention  that  the  franchise  was  not  prop- 
erty, in  the  sense  in  which  that  word  is  used,  he  proceeds  thus  : 
"  This  position  is  equally  unsound  with  the  others  taken  in  this 
case.  ^Nothing  is  better  settled  than  that  the  franchise  of  a  pri- 
vate corporation,  which,  in  its  application  to  a  railroad,  is  the  priv- 
ilege of  runnins  it  and  taking  fare  and  freight,  is  property,  and 
of  the  most  valuable  kind,  as  it  cannot  be  taken  for  public  use 
even  with  compensation."  Ked.  Kail.  129,  sec.  70. 

The  numerous  cases  referred  to  in  the  elaborate  brief  of  the 
counsel  for  the  public  treasurer,  asserting  the  rule  that  the  words 
used  in  an  alleged  surrender  of  any  portion  of  the  taxing  power, 
will  be  construed  with  great  strictness  a^nst  tlie  claimant,  and 
only  conceded  when  they  ?u*e  free  from  all  ambiguity,  have  little 
bearing  upon  the  present  case,  because  the  language  used  has  re- 
ceived an  authontative  and  binding  interpretation,  and  it  is  settled, 
that  all  the  property  of  the  corporation,  appropriate  to  its  business, 
in  whatever  consisting,  and  tlie  shares  of  stock,  are  perpetually  re- 
lieved of  taxation.' 

The  tax  imposed  upon  companies  described  in  the  second  class 
cannot  be  claimed,  since  under  the  decision  the  defendant  company 
does  not  belong  to  it,  not  being  a  railroad  "  liable  to  a  tax  upon  its 
franchise  and  personal  property."  Nor  can  it  be  charged  under  the 
descriptive  words  applied  to  companies  of  the  third  class,  since  the 
shares  formerly  taxed,  and  the  roadbed  taxed  since  it  is  real  estate, 
are  protected  by  the  exemptions  in  the  charter.  The  one  is  not 
less  a  tax  upon  the  shares,  because  paid  by  the  company ;  and  the 
roadbed,  though  the  imposed  tax  is  denominated  a  privilege  tax,  is 
not  less  real  estate ;  and  if  it  were  in  strictness  a  privilege  tax,  this 
would  be  a  tax  upon  the  franchise,  the  meaning  being  the  same. 

If  this  l)e  a  tax  on  the  corporation  as  an  entity,  it  must  be  in  the 
nature  of  a  capitation  tax,  or  a  tax  Upon  the  exercise  of  its  corporate 
functions,  in  analogy  to  that  required  of  natural  persons  in  pur- 
suing some  employment  or  avocation.  In  the  latter  case,  the  tax  is 
upon  the  use  of  its  corporate  franchises,  that  is  upon  the  corporate 
franchises  which  are  exercised  ;  and  this,  the  decision  affirms,  is  a 
violation  of  the  contract  of  exemption.     If  the  tax  be  upon  the 
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gro6S  receipts,  not  upon  the  exercise  of  its  f  i-anchises,  by  which 
3iey  are  earned,  as  a  fund  accumulated  thereby,  it  is  most  clearly 
a  tax  upon  personal  property  owned  and  undistributed.  When 
divided  among  the  shareholders  and  entering  into  the  bulk  of  their 
respective  estates,  it  ceases  to  be  the  property  of  the  corporation, 
and  loses  the  privilege  it  before  possessed  as  corporate  funds.  It 
then  becomes  liable  to  the  imposition  of  public  burdens,  without 
reference  to  the  source  from  which  it  was  derived,  in  the  hands 
of  the  taxpayer. 

It  is  true  that  there  are  several  methods  of  taxing  corporations. 
ThesuMect  matter  of  taxation  maybe  capital  stock — the  real  and 
personal  property  of  the  coi'poration — the  receipts  or  earnings — 
the  shares  themselves  as  property  in  the  hands  of  the  stockholders 
— and  the  franchise.  The  property  of  the  shareholder  is  a  distinct 
form  of  taxable  property,  as  is  held  in  Belo  v.  Commissioners,  82 
N.  C.  415,  but  it  is  not  seen,  when  the  franchise  is  itself  property, 
and  its  exercise  the  use  of  that  property,  how  any  tax  can  be-  im- 
posed upon  a  corporation  that  is  not  a  tax  upon  its  property. 

The  act  of  incorporation  brings  a  new  person  into  existence,  and 
defines  and  prescribes  its  faculties  and  privileges,  and  while  in  the 
absence  of  a  contract  that  it  shall  not  be  done,  these  maybe  taxed 
as  are  professions  and  trades,  yet  the  state  may  by  explicit  and  un- 
mistakable words,  and  for  a  consideration,  part  with  the  power,  so 
that  its  attempted  resumption  would  come  in  contact  with  a  pro- 
vision of  the  federal  constitution. 

A  mere  exemption  of  corporate  property  from  taxation,  as  an  ex- 
pression of  legislative  volition,  and  not  embodying  the  elements  of 
a  contract,  may  be  recalled  at  any  time  and  the  property  subjected 
to  public  burdens,  as  declared  in  the  cases  of  Tucker  v.  Ferguson, 
32  Wall.  527,  and  North  Missouri  R.  E.  Co.  v.  Maguire,  20  Wall. 
46. 

"  Forbearance  to  tax,''  says  Mr.  Justice  Swayne,  in  the  first  case, 
"  was  a  bounty  voluntarily  given  by  the  State.  Forbearance  for  a 
time,  doubtless,  increased  to  some  extent  the  value  of  the  lands. 
Never  to  tax,  would  have  increased  their  value  still  more.  There 
is  no  foundation  for  a  claim  for  one  more  than  for  the  other." 

'  So  too  it  has  been  held  that  an  exemption  is  personal  to  the  cor- 
poration upon  which  it  is  conferred,  and  that  a  sale  under  a  decree 
made  upon  a  mortgage,  while  transferring  the  franchises  of  the 
company,  does  not  transfer  the  immunity  of  the  property  from 
taxation  in  the  hands  of  the  purchasers.  Morgan  v,  Louisiana,  93 
U.  S.  Rep.  217. 

While  it  may  be  a  matter  of  regret,  as  has  been  more  than  once 
intimated  from  the  bench  of  the  Supreme  Court  of  the  United 
States,  and  of  some  of  the  states,  that  the  right  of  one  general  as- 
sembly to  surrender  a  portion  of  the  sovereign  power  to  tax,  so  as 
to  disable  itself  or  its  successor  to  resume  it,  has  been  recognized. 
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and  that  the  inalienability  of  it  rendered  encfa  attempt  void,  so  that 
no  contract  was  entered  into  to  be  protected  by  the  federal  consti- 
tution, the  contraiy  in  a  limited  degree  has  been  so  long  and  so 
often  affirmed  and  adjudged,  that  it  is  no  longer  an  open  question 
for  the  court. 

In  the  forcible  language  of  the  court  in  Greenwood  v.  Freight 
Co.,  105  U.  S.  Kep.  13  :  "  The  opinion  in  that  case— The  Dart- 
month  College  Case — carried  the  protection  of  the  constitutional 
frovision  somewhat  in  advance  of  what  liad  been  decided  in 
letcher-w.  Peck,  6  Oran.  87,  and  the  preceding  cases,  and  held  that 
it  applied  not  only  to  contracts  between  individuals,  and  to  grants 
of  property  made  by  the  State  to  individuals  or  to  corporations,  but 
that  the  rights  and  franchises  conferred  upon  private,  as  distin- 
guished from  public  corporations,  by  the  legislative  acts  under 
which  their  existence  was  authorized,  and  the  right  to  exercise  the 
functions  conferred  upon  them  by  the  statute  were,  when  ac- 
cepted by  the  corporation,  contracts  which  the  State  could  not  im* 
pair." 

We  have  discovered  no  case  in  which  the  ruling  in  the  cases, 
Wilmington  &  Weldon  R.  R.  Co.  v.  Reid,  and  !^leigh  &  Gas- 
ton R.  R.  Co.  V.  Reid,  reported  in  13  Wall.  264,  269,  has  been  im- 
paired or  doubted  as  a  controlling  authority.  It  is  our  duty  equally 
to  sustain  the  constitution  of  the  United  States. 

While  corporations,  favored  in  their  early  struggles  by  the 
kindly  hand  of  state  legislation,  it  would  be  reasonable  to  expect, 
after  success  has  crowned  their  efforts,  and  their  resources  have  ex- 
panded and  become  large,  would  be  willing  to  contribute  to  the 
common  burden  resting  so  heavily  upon  the  taxable  property  of 
the  State,  and  to  this  end  yield  at  least  some  of  their  special  privi- 
leges, it  is  nevertheless  our  duty  to  protect  all  their  constitutional 
rights  from  infraction  or  abridgment.  The  interests  of  these  com- 
panies, and  of  the  people  of  the  State  whose  territory  they  traverse, 
are  and  ought  to  be  identical,  and  their  efforts  harmonious  and 
united  in  building  up  and  maintaining  the  general  prosperity.  To 
us  it  belongs,  however,  to  expound  and  enforce  the  law,  and  with 
this  duty  performed,  we  have  nothing  more  to  add.  The  judg- 
ment must  be  reserved,  the  demurrer  sustained  and  the  defendant 
recover  costs. 

Error.     Reversed. 

Equality  and  Uniformity  in  tne  Taxation  of  Corporations. — Among  the 
most  important  and  least  settled  of  the  questions  relative  to  taxation  con- 
stantly arising  before  the  courts  is  the  true  construction  of  the  clause  occur- 
rinff  in  almost  all  the  State  constitutions  providing  for  and  requiring  an  equal 
and  uniform  rule  in  the  imposition  and  levying  of  taxes.  The  subject  is  of 
peculiar  importance  in  view  of  the  recent  decisions  in  County  of  San  Mateo 
D.  Southern  Pacific  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1,  and  County  of 
Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  supra,  as  to  the  important  bearing 
upon  this  subject  of  that  clause  of  the  Fourteenth  amendment  to  the  consti- 
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tutlon  of  the  United  States  requiring  that  ^<no  State  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.^' 

As  to  the  general  construction  placea  upon  the  provisions  in  the  State 
constitutions  requiring  an  equal  and  uniform  rule  of  taxation,  see  the  fol- 
lowing cases :  McGehee  v,  Mathis,  21  Ark.  40 ;  People  «.  McCreery,  84  Gal. 
432;  States.  Lathrop,  10  La.  Ann.  898;  Hamilton  v.  St.  Louis  Co.  Gt.,  15 
Mo.  3;  State  «.  Warren  Co.,  17  Ohio  St.  558;  Slaughter  «.  Commonwealth, 
13  Gratt.  767;  Knowlton  «.  Supervisors,  9  Wise.  410;  Cheshire  v.  Com- 
missioners of  Berkshire,  118  Mass.  386;  Toungblo^d  v.  Sexton,  82  Mich. 
406;  State  v.  Maxwell.  27  La.  Ann.  722;  Ottawa  Co.  v.  Nelson,  19  Eans.  234; 
Ex  Parte  Robinson,  12  N.  C.  263;  Gatlin  v.  Tarboro,  78  N.  C.  119;  East  Port- 
land V.  Multnomah  Co.,  6  Oregon,  468;  Dyer  v.  Osborne,  11  R.  I.  321;  Marsh 
«.  Supervisors,  42  Wise.  502;  Kent  v,  Kentland,  62Ind.  291 ;  German  Savings 
Bank  «.  Archbald,  15  Blatch.  C.  Ct.  398;  St.  Annans  Asylum  v.  New  Orleans, 
105  U.  S.  362;  State  «.  Collins,  43  N.  J.  L.  562. 

The  aim  of  the  present  note  will  be  to  consider  this  subject  in  so  far  only 
at  it  relates  to  the  taxation  of  corporations. 

Absolute  Equality  and  Uniformity  Impossible. — The  fact  is  generally  recog- 
nized that  it  is  impracticable  and  impossible  to  obtain  absolute  equality  and 
uniformity  in  taxation:  Commonwealth  v.  Savings  Bank,  5  Allen,  426; 
Kirby  «.  Shaw,  19  Pa.  St.  258;  Allen  v.  Drew,  44  Vt.  174;  Ould  «.  Richmond, 
1)3  Gratt.  464 ;  Grimm  o.  School  District,  57  Pa.  St.  433 ;  People  «.  Whyla, 
41  Cal.  851. 

In  State  Railroad  Tax  cases,  92  U.  S.  575  the  Supreme  Court  of  the  United 
States  said :  '*  Perfect  equality  and  perfect  uniformity  of  taxation  as  regards 
individuals  or  corporations.  ...  is  a  dream  unrealized.  It  may  be  admitted 
that  the  system  which  most  nearly  attains  this  is  best.  But  the  most  com- 
plete system  which  can  be  devised  must,  when  we  consider  the  immense 
variety  of  subjects  which  it  necessarily  embraces,  be  imperfect.'' 

This  circumstance  must  therefore  be  taken  into  consideration  in  all  cases 
arising  on  this  question.  Particular  regard  must  also  be  had  to  the  fact  that 
it  has  been  both  customary  and  necessary  to  impose  taxation  upon  eorpora- 
tions  in  a  different  method  from  that  imposed  upon  individuals.  This  has 
inevitably  in  almost  all  cases  resulted  in  a  difference  in  the  rate  of  taxation. 
If  such  proceeding  is  unlawful  it  is  difficult  to  see  how  any  better  system  of 
taxation  can  be  adopted,  without  at  least  entirely  altering  the  whole  system 
of  corporate  taxation  now  in  vogue. 

Cases  Requiring  Absolute  Uniformity  and  Equality. — There  are  some  cases 
which  would  seem  to  require  the  imposition  of  exactly  equal  and  uniform 
taxation  upon  the  property  of  all  corporations  and  individuals  within  the 
limits  of  the  jurisdiction  imposing  the  tax.  Exchange  Bank  of  Columbus  v. 
Hines,  8  Ohio  St.  1 ;  Mobile  o.  Stonewall  Insurance  Co.,  53  Ala.  570 ;  Attorney 
(General  v.  Winnebago  Lake  &  Fox  River  P.  R.  Co.,  11  Wise.  35;  Franklin 
Insurance  Co.  «.  State,  5  West  Va.  349. 

In  Exchange  Bank  of  Columbus  «.  Hines,  3  Ohio  St.  1,  it  was  held  that  a 
statute  was  unconstitional  which  provided  that  banks  should  be  taxed  upon 
the  amount  of  their  profits  after  first  deducting  the  amount  of  their  liabili- 
ties, when  such  deduction  of  the  amount  of  outstanding  liabilities  was  not 
permitted  in  the  case  of  individuals  and  other  corporations. 

In  Mobile  e.  Stonewall  Insurance  Co.,  58  Ala.  570,  an  act  limiting  the 
power  of  municipalites  to  impose  taxation  on  banks  and  insurance  companies 
so  that  a  tax  could  only  be  levied  up  to  a  certain  fixed  per  cent  of  the  capi- 
tal was  held  unconstitutional,  inasmuch  as  it  exempted  the  corporation  from 
a  tax  on  its  capital  stock  as  great  as  that  imposed  upon  other  property  with- 
in the  limits  of  the  municipality. 

In  Attorney  General  v.  Winnebago  Lake  &  Fox  River  Plank  Road  Co.,  11 
Wise.  35,  a  law  imposing  a  special  tax  on  plank  road  companies  in  lieu  of  all 


294       WORTH  V.   WILMINGTON   AND   WELDON   E.   B.   CO. 

other  taxation  was  held  unconstitutional  inasmuch  as  it  provided  a  different 
rate  and  rule  of  taxation  on  the  property  of  such  companies  from  that  im- 
posed on  the  property  of  other  companies  and  of  indiyiduals.  This  case  haa 
since  been  distinctly  overruled  in  Kneeland  v.  City  of  Milwaukee,  15  Wise. 
454. 

In  Franklin  Insurance  Co.  «.  State,  5  West  Ya.  849,  a  law  requiring 
insurance  companies  to  pay  three  per  cent  on  all  premiums  collected  by  them 
in  lieu  of  all  other  taxes  was  held  void  as  imposing  a  higher  tax  on  such 
corporations  than  on  others  of  a  different  character.  Franklin  Insurance 
Co.  f>.  State,  5  West  Va.  349.  But  see  Insurance  Co.  of  North  America  v. 
Commonwealth,  87  Pa.  St.  173,  where  a  similar  statute  imposing  a  lower  rate 
of  taxation  was  not  attacked  on  the  same  constitutional  ground,  but  on  quite 
a  different  point.  See  also  County  of  San  Mateo  v.  Southern  Pacific  R.  R. 
Co.,  8  Am.  &  Eng,  R.  R.  Cas.  1,  and  County  of  Santa  Clara  i>.  Southern  Pacific 
R.  R.  Co.,  supra. 

The  cases  above  cited  and  referred  to  would  seem  to  require  an  absolute 
equality  in  the  rate  of  taxation  on  the  property  of  all  individuals  and  cor- 
porations. We  must  be  permitted  to  express  our  conviction  that  such  a 
scheme  is  impracticable.  It  seems  to  be  recognized  by  the  courts  that  an 
approximation  to  equality  and  uniformity  is  all  that  can  be  hoped  for.  We 
do  not  believe  that  any  line  of  decision  on  this  subject  will  ever  find  favor 
which  will  entail  so  vast  a  change  in  our  system  of  taxation  as  would  be 
brought  about  by  following  the  logical  outcome  of  the  above  authorities. 

Uniformity  in  Class  Taxation. — It  is  laid  down  by  many  authorities  and  we 
believe  it  to  be  the  true  rule  that  equality  and  uniformity  of  taxation  are 
practically  best  secured  by  dividing  different  subjects  of  taxation  into 
classes  and  then  providing  a  uniform  rule  for  the  equal  taxation  of  each  class. 
Thus  ferry  companies  may  be  classed  and  taxed  by  themselves,  ndlroad  com- 
panies may  be  classed  and  taxed  by  themselves,  and  individuals  may  be 
classed  and  taxed  by  themselves.  The  taxation  of  all  of  a  given  class  must, 
however,  be  equal. 

State  Railroad  Tax  Cases,  92  U.  S.  575 ;  New  Orleans  d.  Kaufman,  29  La.. 
Ann.  283;  State  f.  Lathrop,  10  La.  Ann.  398;  Kneeland  «.  City  of  Mil- 
waukee, 15  Wise,  454;  Durach^s  Appeal  Pa.  St.  291.  Some  of  these  cases 
attempt  to  decide  on  principle,  but  others  stand  on  the  firmer  ground  of 
necessity  and  the  uniform  practice  in  regard  to  taxation. 

Discrimination  in  Taxation  of  Classes. — It  will  be  observed  that  if  the 
above  rule  is  adopted  as  the  true  one  there  is  nothing  to  prevent  a  great  dis- 
crepancy in  the  rates  of  taxation  imposed  upon  the  different  classes.  One 
class  indeed  may  be  entirely  exempted  from  taxation,  while  upon  another 
heavy  taxation  may  be  imposed. 

It  has  been  held  that  the  mere  fact  that  railroad  companies  as  a  class  are 
by  law  taxed  more  heavily  than  individuals  does  not  render  the  law  invalid. 
Dubuque  i).  Illinois  Central  R.  R.  Co.,  39  Iowa,  56,  and  it  has  been  decided 
that  one  class  of  companies  may  be  subject  to  taxation  while  another  is  ex- 
empt therefrom. 

Mississippi  Mills  v.  Cook,  56  Miss.  40;  Williams  t).  Rees,  9  Biss.  C.  Ct.  405. 

In  like  manner  it  has  been  held  that  the  property  of  railroad  companies  in 
unorganized  counties  may  be  taxed  while  the  property  of  individuals  in  such 
counties  is  exempt  from  taxation.  Francis  v.  Atchison  T.  &  S.  F.  R.  R.  Co., 
19Kans.  303. 

But  these  conclusions  cannot  be  considered  as  at  all  settled.  It  has  been 
held  that  an  act  absolutely  relieving  railroad  property  from  taxation  to  which 
individual  property  is  subjected  is  invalid.  Davenport  c,  C.  R.  I.  &  P.  R. 
Co.,  88  Iowa,  633,  and  see  Cummings  9.  National  Bank,  101  U.  B.  153; 
Bureau  Co.,  v.  Chicago  B.  &  Q.  R.  R.  Co.,  44  111.  229;  Chicago  &  N.  W. 
R.  Co.  «.  Boone  Co.,  44  111.  240. 
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Different  Agencies  for  Assessing  Different  Classes. — It  is  often  the  case  that 
different  agencies  are  adopted  to  assess  and  equalize  the  taxes  imposed  on 
the  various  classes  into  which  taxable  property  is  divided.  Thus  railroads 
may  be  assessed  by  independent  State  machinery  while  all  other  property  is 
assessed  by  county  officials,  and  a^ain  dijSerent  boards  of  equalization  may 
be  provided  for  banks,  for  railroads,  for  insurance  companies  and  the  like. 
Such  provisions  are  valid.  Gulf  R.  R.  Co.  t.  Morris,  7  Kans.  210;  Wag- 
oner V.  Loomis,  37  Ohio  St.  571 ;  United  States  Express  Co.  o.  Ellysen,  28 
Ohio,  870;  Cummings  o.  Bank,  101  U.  S.  153. 

If,  however,  the  various  boards  or  agencies  adopt  different  rules  for  assess- 
ing the  property  of  the  various  classes,  so  as  to  produce  different  rates  of 
taxation,  a  court  of  equity  will  intervene  to  protect  the  corporation  upon 
which  the  heavier  taxation  is  imposed.  Cummings  v.  National  Bank,  101  U. 
S.  153. 

And  where  the  practice  is  to  assess  the  property  of  individuals  in  a 
county  at  less  than  the  actual  value,  the  property  of  a  railroad  company 
cannot  be  assessed  at  a  greater  per  cent  of  its  value.  Bureau  Co.  v.  Chicago, 
B.  &  Q.  R.  Co.,  44  m.  229;  Chicago  &  N.  W.  R.  Co.  v.  Boone  Co.  44  111.  240. 

But  it  is  said  by  some  authorities  that  relief  cannot  be  obtained  against 
the  action  of  a  board  of  equalization  imposing  a  higher  rate  of  taxation  than 
that  imposed  by  another  board  unless  fraud  is  made  to  appear.  Wagenor  ij. 
Loomis,  87  Ohio  St.  571. 

The  cases  above  cited  may  seem  at  first  glance  inconsistent  with  those 
before  referred  to  settling  the  right  of  the  State  to  impose  different  rates  of 
taxation  on  different  classes  of  subjects.  It  is  believed,  however,  that  there 
is  a  clear  distinction  between  the  cases.  A  State  may  by  express  legislation 
establish  different  rates  of  taxation  for  different  classes  of  subjects.  In  the 
absence  of  express  legislation  such,  however,  will  not  be  implied  to  be  the 
legislative  intent.  An  intention  to  tax  all  classes  equally  will  be  imputed. 
Ru^  Co.  o.  Citizens'  Nat.  Bank,  23  Minn.  280.  The  latter  cases  merely  en- 
force this  principle  and  decide  that  courts  will  interfere  to  prevent  the 
obstruction  of  its  operation  by  the  imperfection  of  the  machinery  employed 
by  the  State  to  assess  and  equalize  its  taxes. 

Foreign  Corporations  may  be  Taxed  More  Heavily  than  Domestic  Ones. — 

The  provisions  as  to  uniformity  and  equality  of  taxation  in  the  State  con- 
stitutions do  not  prevent  the  imposition  of  a  license  tax  on  foreign  corpora- 
tions doing  business  in  a  State,  so  as  to  subject  them  to  heavier  taxation  than 
domestic  corporations.  State  of  Louisiana  v.  Lathrop,  10  La.  Ann.  898; 
Fire  Department  of  Milwaukee  v.  Helfenstein,  16  Wise.  186. 

Exemption  from  Taxation  In  Charter  is  a  Contract.-^Where  in  a  charter 
of  a  corporation  there  is  a  clause  exempting  from  taxation,  this  amounts 
to  a  contract  between  the  State  and  the  corporation,  and  no  taxation  can 
subsequently  be  imposed.  Illinois  Central  R.  R.  Co.  «.  McLean  Co.,  17  111. 
291;  St  Joe  v,  Hannibal  &  St.  Joe  R.  R.  Co.,  89  Mo.  476;  Union  Bank  «. 
State,  9  Yerg.  490;  Ohio,  etc.,  Insurance  Co.  t^.Debolt,  16  How.  416;  First  Div, 
R.  R.  «.  Parcher,  14  Minn.  297;  Co.  Commrs.  v.  Franklin  R.  R.  Co.,  84  Md. 
159;  Thomas  «.  Scotland  Co.,  8  Dill.  12;  Harshman  v.  Bates  Co.,  8  Dill. 
150;  Tomlinson  t>.  Branch,  15  Wall.  400;  Humphreys  «.  Pegues,  16  Wall. 
244;  Pacific  R.  R.  Co.  «.  Maguire,  20  Wall.  86;  State  i;.  Baltimore  and  Ohio 
R.  R.  Co.,  48  Md.  60;  Mechanics  Bank  «.  Kansas,  78  Mo.  555. 
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State  Tbeabubeb 

V. 

AuDiTOB  General. 

(46  Michigan  BeporU,  224.) 

The  Michigan  Southern  By.  Co.  was  established  by  the  State  of  Michigan 
under  a  special  charter  which  defined  the  basis  on  which  it  was  to  be  taxed. 
The  State  afterwards  authorized  it  to  consolidate  with  the  Northern  Indiana 
R.  R.  Co.,  with  no  change  in  the  basis  of  taxation,  and  a  general  railroad 
law  was  passed  at  about  the  same  time.  This  law,  and  various  similar  acts 
afterwards  passed,  provided  that  companies  within  the  State  mif ht  consoli- 
date with  companies  in  other  States,  and  that  every  corporation  formed 
under  the  law  should  be  taxed  at  a  certain  rate.  The  Michigan  Southern  & 
Northern  Indiana  Co.  meanwhile  became  part  of  the  Lake  Shore  &  Michi- 
gan Southern  Ry.  Co.  under  consolidation  agreements  with  corporations  in 
other  States  through  which  the  route  of  the  consolidated  company  lies  and 
in  which  its  business  is  done.  A  writ  of  mandamus  sought  for  by  the  State 
Treasurer  to  compel  the  Auditor  General  to  assess  the  company  under  the 
general  law  was  denied ;  it  is  not  a  corporation  formed  under  that  law,  and 
taxes  are  properly  assessed  upon  the  basis  fixed  by  the  original  special 
charter. 

A  State  cannot  tax  the  whole  track  and  equipments,  the  gross  earnings,  or 
the  entire  capital  stock  of  a  road  which  lies  partly  without  its  boundaries, 
and  is  partly  operated  in  other  States.  It  can  only  tax  that  part  of  the  road 
property  which  lies  within  its  jurisdiction,  or  the  proportion  of  stock  repre- 
senting that  part  of  the  road. 

A  tax  upon  the  gross  earning  of  a  railway  company  whose  road  is  partly 
outside  of  the  jurisdiction,  is  illegal,  not  only  because  of  the  want  of  juris- 
diction, but  because  it  is  not  levied  upon  a  rule  of  equality  with  corporations 
whose  business  is  wholly  in  the  State. 

The  State  has  the  same  power  to  authorize  several  existing  corporations  to 
associate  themselves  together  and  organize  themselves  into  a  new  corporation, 
as  it  has  to  incorporate  individuals. 

A  corporation  is  a  greature  of  the  sovereign  will,  and  when  created  by  one 
sovereignty  it  can  operate  within  another^s  limits  only  by  the  latter^s  ex- 
press permission,  or  oy  permission  implied  from  principles  of  comity,  but 
such  permission  does  not  make  it  any  the  less  a  foreign  corporation. 

Attorney  General  Jacob  J.  Van  Riper  and  Fitch  R.  Williams 
for  relator.  Corporations  can  be  consolidated  only  by  virtue  of 
law  and  with  legislative  consent.  State  v.  Bailey,  16  Ind.  46 ;  N*. 
Y.  &  Sharon  Canal  Co.  v,  Fulton  Bank,  7  Wend.  412.  The  courts 
of  Michigan  have  treated  corporations  formed  by  consolidation  of 
companies  under  the  general  railroad  law  as  new  corporations, 
even  where  one  has  been  merged  in  another.  Mansfield,  Cold- 
water  &  Lake  Mich.  R.  R.  v.  Drinker^  30  Mich.  124 ;  Swartwout 
?j.  Mich.  Air  Liue  R.  R.,  24  Mich.  404 ;  Tuttle  v.  Mich.  Air  Line 
R.  R.,  35  Mic'h.  247 ;  Detroit,  Lansing  &  Lake  Mich.  R.  R.  v. 
Starnes,  3S  Mich.  698 ;  Marquette,  Houghton  &  Ontonagon  R. 
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K.  V.  Langton,  32  Mich.  252 ;  State  v.  Maine  Central  E.  K.,  66 
Maine,  488 ;  Hamilton  Mut.  Ins.  Co,  v.  Hobart,  2  Gray,  543 ; 
Commonwealth  v.  Atlantic  &  Gt.  Western  Ry.,  53  Penn.  St.  9 ; 
State  V.  Sherman,  22  Ohio  St.  411 ;  Shields  v.  State,  26  Ohio  St. 
86 ;  Shields  v.  Ohio,  95  U.  S.  319 ;  Clearwater  v.  Meredith,  1  Wal. 
40.  By  such  consolidation  there  was  a  voluntary  surrender  of  all 
rights  of  exemption  from  taxation  provided  for  the  original  corpo- 
rations, and  tne  new  company  at  once  became  subject  to  the 
General  railroad  law.  R,  R.  Uo.  v.  Maine,  96  U.  S.  499 ;  R.  R. 
Jo.  V.  Georgia,  98  U.  S.  359 ;  McMahan  v.  Morrison,  16  Ind.  172 ; 
Lauman  v.  Lebanon  Valley  R.  R.,  30  Penn.  St.  42.  Intention  to 
exempt  from  taxation  must  be  explicit.  Minot  v.  Phil.,  Wil.  & 
Bait.  K.  R.,  18  Wal.  206 ;  Farrington  v.  Tennessee,  95  U.  S.  679 ; 
New  Jersey  v.  Yard,  id.  104;  Com.  v,  Easton  Bank,  10  Penn.  St. 
451.  An  express  exemption  from  taxation  lasts  only  as  long  as  the 
charter,  and  if  the  charter  is  extended  the  power  to  tax  is  removed. 
Gordon's  Appeal,  3  How.  133.  As  to  the  legality  of  taxes  upon 
property  outside  the  State,  see  Delaware  R.  R.  Tax  Case,  18  Wal. 
2.06 ;  Erie  Ry.  v,  Pennsylvania,  21  Wal.  492.  A  Michigan  corpo- 
ration is  liable  to  such  taxes  as  the  Legislature  may  constitutionally 
impose,  whatever  it  pays  elsewhere.  Quincy  II.  R.  Bridge  v. 
Adams  County,  88  111.  615 ;  Racine  &  Miss.  R.  R.  Co.  v.  Farmers' 
L.  &  T.  Co.,  49  111.  331 ;  Mitchell  v.  Deeds,  id.  416. 

Ashley  Pond  for  respondent.  The  consolidation  of  corporations 
existing  under  the  laws  of  diverse  States  cannot  result  in  a  corpo- 
ration created  by  the  laws  of  one  of  them.  Ohio  &  Miss.  R.  R. 
V.  Wheeler,  1  Black,  286.  Nor  does  it  necessarily  dissolve  the 
constituent  corporations  and  effect  the  creation  of  a  new  one ;  the 
question  is  one  of  legislative  intention.  Cent.  R.  R.  &  Banking 
Co.  V.  Georgia,  96  U.  S.  665. 

CooLEY,  J. — The  controversy  in  this  case  concerns  the  proper 
basis  for  estimating  the  tax  to  be  annually  assessed  by  the  State 
authorities  against  the  Lake  Shore  &  Michigan  Southern  R.  R.  Co. 
in  respect  to  that  portion  of  its  road  in  the  State  of  Michigan. 
Its  determination  involves  the  construction  of  various  statutes,  but 
especially  the  General  Railroad  Law  as  originally  passed  and  sub- 
sequently revised,  and  the  application  to  this  company  of  the  pro- 
visions of  that  law  respecting  taxation. 

The  Michigan  Southern  R.  R.  Co.  was  originally  organized 
under  a  special  charter.  Laws  of  1846,  p.  170.  The  company 
purchased  of  the  State  an  uncompleted  railroad,  and  by  its  charter 
it  was  provided  that  "  The  said  company  shall  pay  to  the  State  an 
annual  tax  of  one  half  of  one  per  cent  upon  the  capital  stock  paid 
in,  including  the  five  hundred  thousand  dollara  of  purchase  money 
paid,  or  to  be  paid  to  the  State,  until  the  first  day  of  February, 
1851j  and  thereafter  an  annual  tax  of  three-fourths  of  one  percent 
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upon  its  capital  stock  paid  in,  including  the  fiye  hundred  thousand 
dollars  of  purchase  money  aforesaid,  and  also  upon  all  loans  made 
to  said  company,  for  the  purpose  of  constructing  said  railroad,  or 
purchasing,  constructing,  chartering  or  hiring  of  steamboats  author- 
ized by  this  act  to  be  held  by  said  company,  which  tax  shall  be 
paid  in  the  last  week  in  January  in  each  year  to  the  State  treas- 
urer, and  the  property  and  effects  of  said  company,  whether  real, 
personal  or  mixed,  shall,  in  consideration  thereof,  he  exempt  from 
all  and  every  other  tax,  charge  and  exaction  by  virtue  of  any  laws 
of  this  State  now  or  hereafter  to  be  in  force,  except  penalties  by 
this  act  imposed."     Sec.  31. 

Afterwards,  in  the  year  1855,  an  act  was  passed  by  the  Legisla- 
ture of  this  State,  "  to  authorize  the  Michigan  Southern  R.  R.  Co. 
to  consolidate  with  the  Northern  Indiana  R.  R.  Co."  Laws  of 
1855,  p.  300.  The  latter  company  was  at  that  time  operating  a 
railroad  from  the  point  where  the  Michigan  Southern  R.  R.  at  its 
westerly  end  intersected  the  southern  boundary  of  the  State,  to 
Chicago,  in  the  State  of  Illinois,  and  the  consolidation  would  give 
to  the  consolidated  company  a  continuous  line  from  the  eastern 
boundary  of  this  State  to  Chicago,  and  also  by  means  of  the  Erie 
and  Kalamazoo  R.  R.,  a  leased  road  extending  from  Toledo,  in  the 
State  of  Ohio,  westerly,  and  connecting  with  the  line  of  the  Michi- 
gan Southern  R.  R.  at  Adrian,  a  continuous  line  from  Toledo  to 
Chicago.  One  of  the  provisions  of  the  act  of  consolidation  was 
that  "The  said  corporation  so  to  be  organized,  by  virtue  of  this 
act,  shall  continue  subject  to  the  same  rate  of  tax  as  though  such 
consolidation  should  not  take  place ;  and  the  amount  of  its  capital 
and  loans  hereafter,  upon  which  such  taxation  shall  be  paid,  shall 
be  such  portion  of  the  whole  of  its  capital  and  loans  as  is  actually 
employed  in  the  State  of  Michigan,  to  be  ascertained  on  or  before 
the  firet  day  of  January  in  each  year,  by  the  Auditor  General  of 
this  State,  from  the  annual  report  of  said  corporation,  or  from  such 
other  reports  on  oath  as  he  may  deem  necessary  for  such  purpose^ 
to  be  ordered  by  him  from  the  office  of  such  corporation."     Sec.  3. 

The  consolidation  authorized  by  this  act  immediately  took  place, 
and  the  consolidated  company  appears  to  have  been  treated  and 
considered  as  a  new  corporation  from  that  time  on.  The  same 
Legislature  which  passed  this  act  of  consolidation  also  passed  a 
general  law  under  which  companies  formed  to  constnict  railroads 
were  authorized  to  incorporate  themselves.  By  one  of  the  sections 
of  this  law  "  every  corporation  formed  "  under  its  provisions  was 
required  to  pay  to  the  State  an  annual  tax  of  one  per  cent  on  the 
camtal  stock  paid  in.  ,  Comp.  Laws  1857,  p.  652. 

The  General  Railroad  Law  was  amended  in  1869,  by  an  act  ap- 
proved April  3d  of  that  year,  and  one  of  the  amendments  changed 
the  annual  tax  to  ^'an  annual  tax  of  one  per  cent  on  the  capital 
stock  paid  in,"  and  also  upon  all  such  sums  of  money  "  as  shall 
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from  time  to  time  be  invested  in  the  original  constructing  and 
stocking,  or  in  any  new  constructing  or  stocking  of  said  road." 
Laws  1869,  p.  262.  There  was  never  any  claim  that  up  to  this 
time  the  Michigan  Southern  &  Northern  Indiana  R.  R.  Co.  was  taxa- 
ble otherwise  than  as  provided  by  the  charter  of  the  Michigan 
Southern  R.  R.  Co.  in  tiie  section  above  recited,  and  by  the  act  of 
consolidation  above  mentioned. 

Among  other  provisions  of  the  General  Railroad  Law  of  1855 
was  one  that  "  Any  railroad  company  in  this  State,  forming  a  con- 
tinuous or  connected  line  with  any  other  railroad  company,  may 
consolidate  with  such  other  company  either  in  or  out  of  this  State, 
into  a  single  corporation ;  provided  that  no  such  companies  having 
parallel  lines,  or  lines  diverging  and  converging,  but  being  conter- 
minous, shall  be  permitted  to  consolidate  themselves.'^  The  act 
pointed  out  the  method  in  which  the  consolidation  should  be 
ejected,  and  provided  that  when  the  proceedings  were  completed 
and  the  consolidation  agreement  duly  tiled  in  the  oflSce  of  the  Sec- 
retary of  State  the  consolidating  corporations  "  shall  be  merged  in 
the  new  corporation  provided  for  in  such  agreement,  to  be  known 
by  the  corporate  name  therein  mentioned."  Laws  1855,  pp.  174, 
175. 

After  the  passage  of  the  amendatory  act  of  1869,  and  within  the 
same  year,  tiie  Michigan  Southern  &;  Northern  Indiana  R.  R. 
Co.  entered  into  consolidation  agreements  with  certain  Ohio,  Penn- 
sylvania and  New  York  corporations,  whereby  it  was  intended  to 
form  a  continuous  line  from  Chicago  to  Buffalo  in  the  State  of 
New  York,  with  various  branches  or  side  lines  which  need  not  be 
particularly  mentioned.  It  is  assumed  in  this  ckse  that  there  were 
statutes  in  the  several  States  above  named  purporting  to  authorize 
such  consolidation  agreements,  and  they  were  carried  into  practical 
effect,  and  the  consolidation  agreements  duly  filed  with  the  Sec- 
retary of  State  at  Lansing  as  above  provided.  The  consolidated 
company  was  now  called  the  Lake  Shore  &  Michigan  Southern  R. 
R.  Co.,  and  it  paid  taxes  on  the  same  basis  on  which  they  had  pre- 
viously been  assessed  against  the  Michigan  Southern  &  Northern 
Indiana  R.  R.  Co. 

In  1871  the*  laws  providing  for  the  incorporation  of  railroad 
companies  were  revised,  and  the  basis  of  taxation  was  essentially 
changed.  Every  company  was  thereby  required  to  make  to  the 
Auditor  General,  an  annual  report  which,  among  other  things, 
should  show  the  gross  receipts  of  the  company  for  the  preceding 
year,  and  it  was  further  required  to  pay  to  the  State  Treasurer  an 
annual  tax  computed  as  follows :  Upon  the  gross  receipts  to  the 
amount  of  $3000  or  less  per  mile  of  road  regularly  operated,  one 
and  one  half  per  cent ;  upon  the  gross  receipts  in  excess  of  $3000 
and  less  than  $6000  per  mile,  two  per  cent ;  and  upon  the  gross  in- 
come in  excess  of  $6000  per  mile  tiiree  per  cent.     Laws  of  1871,  p. 
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354.  Ko  tax  has  ever  been  assessed  against  the  Lake  Shore  & 
Michigan  Southern  R.  K.  under  this  law,  or  under  the  law  next 
mentioned. 

In  1873  the  General  Railroad  Law  of  1871  was  revised  and  the 
basis  of  taxation  again  changed.  The  railroad  companies  "  formed 
under  the  provisions"  of  the  revising  act  were  required  to  pay  an 
annual  tax  upon  all  gross  receipts  not  exceeding  $4000  per  mile  of 
road  actually  and  regularly  operated,  two  per  cent ;  and  upon  gross 
receipts  in  excess  of  $4000  per  mile,  three  per  cent.  But  it  was 
provided  that  "  when  a  railroad  lies  partly  within  and  partly  with- 
out this  State,  there  shall  be  paid  such  portion  of  the  tax  herein 
imposed  as  the  length  of  the  operated  road  lying  within  this  State 
bears  to  the  whole  length  of  the  operated  portion  thereof."  Laws 
1873,  p.  532. 

It  is  now  urged  on  behalf  of  the  relator  that  ever  since  the  con- 
solidation of  the  several  companies  heretofore  mentioned  into  the 
Lake  Shoi-e  &  Michigan  Soutnern  K.  R.  Co.,  the  consolidated  com- 
pany has  been  liable  to  taxation  under  the  several  railroad  laws, 
and  that  the  State  authorities  have  erred  in  assessing  taxes  as  pro- 
vided by  the  charter  of  the  Michigan  Southern  R.  R.  Co.,  or  on  any 
other  basis  than  that  from  time  to  time  prescribed  by  the  General 
Railroad  Law  as  amended  and  revised.  And  the  purpose  of  this 
application  is  to  compel  the  respondent,  who  is  Auditor  General  of 
the  State,  to  assess  and  collect  of  the  Lake  Shoi'e  &  Michigan  South- 
em  R.  R.  Co.  a  tax  under  this  act  of  1873  on  the  computation  made 
for  the  purpose  by  the  Commissioner  of  Railroads. 

The  capital  stock  paid  of  the  Lake  Shore  &  Michigan  Southern 
R.  R.  Co.  is  reported  at  $50,000,000,  and  the  State  tax  upon  the 
company,  had  it  been  assessed  according  to  the  terms  of  the  General 
Railroad  Law  as  it  stood  up  to  1869,  would  have  been  $500,000 
annually.  This  is  about  nine  times  the  amount  now  claimed  as  an- 
nually assessable  against  the  company  under  the  General  Railroad 
Law  as  it  now  stands,  and  it  is  not  pretended  that  it  could  be  held 
to  be  in  any  sense  a  just  tax,  or  a  tax  proportionate  to  what  is 
charged  against  other  subjects  of  taxation  within  the  State.  This 
disproportion  is  so  great  that  it  seems  plain  the  Legislature  never 
intended  this  enormous  burden  should  be  imposed,  and  it  suggests 
the  inference,  if  it  does  not  require  it,  that  the  Legislature  supposed 
the  case  of  this  company  was  specially  provided  for  otherwise.  It 
cannot  be  that  the  Legislature  meant  to  tax  other  companies  a  cer- 
tain percentage  on  a  capital  stock  represented  wlioUy  by  property 
within  the  State,  and  then  to  tax  this  company  the  same  percentage 
on  a  capital  stock  represented  by  property  by  far  the  larger  portion 
of  which  was  in  other  States ;   especially  when  such  property  is 

i)ermanent  in  its  nature,  and  cannot  by  any  implication  of  law  or 
egal  intendment  be  held  or  deemed  to  be  property  which  is  subject 
to  or  protected  by  the  laws  of  this  State.     Indeed,  if  the  intent  of 
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the  General  Railroad  Law  had  been  to  bring  this  whole  property 
within  its  provisions  concerning  taxation,  it  would  be  subject  to 
the  objection  that  the  State  was  attempting  by  this  law  to  reach  out 
and  subject  to  its  sovereign  power  of  taxation  property  situated  in 
other  States,  liable  and  justly  liable  to  taxation  there,  and  thereby 
in  some  degree  to  shift  the  burdens  of  its  own  government  from 
the  subjects  of  taxation  which  should  justly  bear  them,  upon  other 
subjects  which  were  beyond  its  jurisdiction,  and  therefore  not  sub- 
ject to  its  control  for  any  purpose.  For  the  State  can  no  more  tax 
the  whole  capital  stock,  which  represents  the,  track  from  Chicago 
to  Buffalo,  the  rolling  stock  and  other  equipments,  than  it  can  tax 
the  whole  track  and  equipments.  The  capital  stock  is  taken  as  the 
basis  of  taxation  rather  than  the  road  and  equipments  for  reasons 
of  convenience  ;  but  whether  the  one  or  the  other  is  selected  for 
the  purpose  the  limitations  of  sovereignty^  alike  apply,  and  the  State 
can  tax  only  what  is  within  its  jurisdiction,  whether  it  be  the  part 
of  the  road  which  is  within  its  limits  or  the  proportion  of  the  stock 
which  represents  that  part  of  the  road.  There  may  sometimes  be 
diflSculty  in  determining  what  is  the  just  proportion  of  the  stock 
which  is  thus  taxable ;  but  the  principle  is  plain  enough,  and  it  is 
not  likely  the  State  ever  intended  to  disregard  it. 

Like  consequences  would  have  attended  the  taxation  of  the  rail- 
road company  under  the  act  of  1871.  That  act  required  the  levy 
of  taxes  on  a  basis  measured  by  the  ^oss  earnings  of  all  the  roads ; 
and  it  made  no  provision  whereby  the  gi'oss  earnings  of  any  road 
whose  line  was  partly  in  other  States  might  be  apportioned  for  the 
purpose  of  this  taxation.  All  the  gross  earnings  of  this  railroad 
company,  therefore,  accumulated  by  the  use  of  its  lines  in  New 
Yort,  Pennsylvania,  Ohio,  Indiana  and  Illinois,  must  have  been 
taxed  within  and  for  the  benefit  of  the  State  of  Michigan  ;  and  the 
tax  would  not  only  have  been  illegal,  because  npt  levied  by  any  rule 
of  equality  as  between  this  company  and  other  railroad  companies, 
and  unjust  from  its  oppressive  disproportion  to  other  railroad  taxes, 
but  it  would  have  been  clearly  in  excess  of  State  power  for  the 
reason  above  assigned.  No  State  can  have  any  autnority  to  take 
advantage  of  the  fact  that  a  portion  of  a  railway  is  within  its  limits 
to  draw  within  its  taxing  power  all  the  road  or  all  its  business.  As 
well  might  it  take  advantage  of  the  temporary  presence  of  a  non- 
resident within  its  limits  to  compel  him  to  pay  taxes  on  his  home- 
stead in  another  State,  or  on  his  business  not  carried  on  under  the 
protection  of  its  laws,  or  on  the  moneys  or  credits  which  he  might 
chance  to' have  about  his  person  at  the  time  of  his  visit.  Any  such 
attempt  at  taxation  would  be  usurpation. 

But  the  General  Railroad  Law  as  revised  in  1873  does  contain 
provisions  whereby  the  tax  may  be  apportioned  when  the  road  is 
partly  within  and  partly  without  the  State ;  and  the  objection  that 
the  State  is  attempting  to  tax  property  not  subject  to  its  jurisdic- 
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tion  will  not  be  available  against  this  law  if  we  find  its  intent  to  be 
to  brin^  the  Lake  Shore  &  Michigan  Southern  K.  K.  Co.  within 
its  provisions.  Whether  the  apportionment  it  provides  for  is  a  fair 
one,  is  questioned  by  counsel ;  but  it  was  meant  to  be  fair,  and  for 
the  purposes  of  the  validity  of  the  law  that  was  probably  sufficient. 
The  vital  question  is  whetner  it  was  intended  that  it  should  apply 
to  this  company.  Upon  that  question  the  fact  that  the  provisions  in 
the  6enei*al  Railroad  Law  as  it  before  stood  from  time  to  time 
could  not  be  applied,  may  have  some  bearing,  since  there  is  nothing 
in  the  wording  of  the  act  of  1873,  any  more  than  in  the  law  at  any 
time  before,  which  is  indicative  of  a  clear  intent  that  this  company 
should  come  under  its  provisions.  It  is  nevertheless  possible  that 
tlie  Legislature  may,  at  all  times  since  the  consolidation  of  the  Lake 
Shore  line,  have  intended  to  tax  this  company  under  the  general 
law,  and  that  the  previous  defects  in  the  law  were  in  mind  when 
the  act  of  1873  was  passed,  and  were  intended  to  be  cured  thereby. 
To  that  act  we  may  therefore  now  direct  our  attention. 

The  taxing  provisions  of  the  act  of  1873  are  expressly  by  its 
terms  made  applicable  to  "  every  company  formed  under  the  pro- 
visions" thereof.  The  argument  on  behalf  of  the  relator  is  that 
when  the  consolidation  of  1869  took  place  the  Michigan  Southern 
&  Northern  Indiana  K.  K.  Co.  and  the  other  companies  in  Ohio, 
Pennsvlvania  and  New  York  with  which  it  consolidated  ceased  to 
exist,  and  that  the  new  company  which  succeeded  to  their  corporate 
powers  came  into  existence  as  a  corporation  in  this  State  by  virtue 
of  the  authority  to  consolidate,  which  was  given  by  the  General 
Railroad  Law  then  in  force,  and  which  was  revised  in  1873.  The 
company,  it  is  said,  could  not  otherwise  have  had  existence  in  this 
State,  and  was  consequently  in  the  strictest  sense  a  corporation 
"  formed  under  the  provisions"  of  the  act  revised.  It  must  there- 
fore have  been  intended  by  the  Legislature  that  the  act  of  1873 
should  apply  to  it,  for  that  act  was  inconsistent  with  and  repealed 
theprevious  general  law,  with  its  provisions  respecting  taxation. 

Had  all  the  consolidated  companies  been  corporations  of  this 
State,  possessing  like  powers,  privileges  and  immunities,  and  had 
they  proceeded  to  consolidate  under  the  act  of  1873,  there  would 
have  oeen  little  or  no  difficulty  in  saying  that  they  thereby  ceased 
to  exist,  and  were  consolidated  into  one  corporation  "  formed  under 
the  provisions"  of  that  act.  A  State  at  its  pleasure  may  authorize 
two  or  more  existing  corporations  to  associate  together  and  organize 
themselves  into  a  new  corporation,  with  the  same  full  power  that 
it  exercises  when  it  incorporates  individuals.  Bishop  v.  Brainerd, 
28  Conn.  289 ;  Clearwater  v,  Meredith,  1  Wall.  25  ;  State  v.  Maine 
Central  R.  R.  Co.  66  Me.  488 ;  s.  c.  in  error  96  U.  S.  499.  There 
is  no  difficulty  here,  for  each  incorporation  is  effected  by  an  exer- 
cise of  the  will  of  the  same  sovereign  authority. 

But  how  can  it  be  said  that  the  Lake  Shore  &  Michigan  Southern 
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R.  R.  Co.,  owning  and  operating  a  line  of  railway  in  six  States,  and 
exercising  within  them  corporate  powers  emanating  from  them  all, 
is  a  corporation  "formed  under'  the  General  iKailroad  Law  of 
Michigan  ?  Why  under  the  law  of  Michigan  any  more  than  under 
tliat  oi  Ohio  or  that  of  any  other  State  ?  And  what  authority  can 
the  laws  of  Michigan  have  to  authorize  the  company  to  operate  a 
railroad  in  New  York,  or  how  can  they  punish  a  corporate  misfea- 
sance in  Pennsylvania,  or  compel  the  performance  of  a  corporate 
duty  in  Illinois  ?  And  if  in  any  restricted  sense  it  be  said  that  the 
consolidated  company  is  a  corporation  formed  under  our  laws  be- 
cause their  assent  were  given  to  its  formation ;  then  what  are  its 
powers,  duties,  liabiUties  and  immunities?  May  the  corporation 
exercise  within  this  State  powers  which  have  been  conferred  in 
Pennsylvania  or  Ohio,  but  which  our  laws  would  expressly  with- 
hold, and  is  it  released  by  the  laws  of  New  York  from  duties  which 
our  laws  impose? 

A  corporation  is  the  creature  of  the  sovereign  will.  When  one 
sovereignty  creates  it,  it  can  operate  within  the  limits  of  another 
only  by  the  express  permission  of  the  latter,  or  by  implied  permis- 
sion springing  from  principles  of  comity.  If  sucli  permission  were 
?;iven  by  express  law,  it  would  not  make  the  corporation  any  less  a 
oreign  corporation  than  before ;  it  would  still  be  the  corporation 
of  the  State  whose  sovereign  will  had  created  it ;  and  if  two  States 
should  incorporate  the  same  persons  for  the  same  purpose,  with 
identical  powers,  there  would  in  contemplation  of  law  be  two  cor- 
porations deriving  their  authority  from  different  sources.  This 
would  be  altogether  a  different  thing  from  one  State  granting  the 
charter  and  the  other  giving  permission  for  the  exercise  of  the 
franchises  within  its  limits. 

.  The  authority  to  consolidate  the  Lake  Shore  lines,  as  has  been 
said  above,  was  claimed  under  the  laws  of  several  States,  and  not 
under  the  laws  of  Michigan  alone.  Concede  that  the  consolidation 
has  resulted  in  one  great  corporation  into  which  it  has  merged  the 
others,  and  the  fact  remains  that  this  is  no  more  effected  under  the 
laws  of  Michigan  than  under  the  laws  of  any  other  assenting  State. 
The  consolidated  company  is  not,  tlierefore,  a  corporation  formed 
under  the  laws  of  Michigan.  The  laws  of  Michigan  were  power- 
less to  confer  upon  the  new  corporation  all  the  powers  and  charge 
it  with  all  the  duties  of  the  several  old  corporations :  the  State  might 
consent  to  the  consolidation,  and  this  is  all  it  assumed  to  do. 

Whether  by  the  concurrent  action  of  all  the  States  through  or 
into  which  the  Lake  Shore  line  extends  the  Lake  Shore  &  Michi- 
gan Southern  R.  R.  Co.  can  be  said  to  have  become  a  corporation 
in  the  full  sense,  or  whether  it  is  to  be  regarded  as  merely  a  corpo- 
ration de  facto,  or  whether  the  consolidation  is  to  be  considered  a 
business  union  of  several  different  railroad  companies  under  one 
common  name  which  the  laws  of  the  several  States  recognize  for 
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the  purposes  of  the  transaction  of  business,  the  holding  of  property 
and  the  bringing  of  suits,  or  whether  all  the  old  corporations  are 
to  be  deemed  still  in  existence  and  exercising  their  several  powers 
in  their  respective  States  in  the  name  of  the  consolidation,  is  not 
now  important,  and  we  do  not  care  to  speculate  on  the  several  inter- 
esting questions  that  here  suggest  themselves  to  our  minds.  It  is 
enough  for  our  purposes  that  tbe  consolidated  company  is  not  in 
our  opinion  a  corporation  "  formed  under"  the  General  Railroad 
Law  of  this  State,  within  the  meaning  of  that  law,  and  that  it  is 
not,  therefore,  taxable  under  it.  The  Auditor  General,  we  think, 
has  acted  in  strict  accordance  with  duty  in  continuing  to  levy  the 
tax  on  the  basis  prescribed  in  the  charter  of  the  Michigan  Southern 
E.  R.  C6.  and  the  act  uilder  which  that  company  and  the  Northern 
Indiana  R.  R.  Co.  were  consolidated.  The  case  is  altogether  diflEer- 
ent  from  what  it  would  have  been  had  the  Midiigan  company 
which  entered  into  the  consolidation  been  organized  under  the 
general  law. 

Many  questions  discussed  on  the  argument  are  rendered  imma- 
terial by  the  conclusion  we  have  reached. 

The  writ  applied  for  must  be  denied* 

The  other  Justices  concurred. 

Power  of  Legislature  to  Authorize  Consoiidation. — Alegulatnre  has  power 
to  authorize  the  consolidation  of  railroad  companies  of  different  States. 

Bishop  9.  Brainerd,  28  Conn.  289;  Peck  «.  Chicago  &  N.  W.  R.  Co.,  94 
U.  S.  164;  In  re  Sage,  70  N.  Y.  220;  Mulier  «.  Dows,  94  U.  S.  444;  Ellis  «. 
Boston,  H.  &  E.  R.  R.  Co.,  107  Mass.  1 ;  Richardson  v.  Vermont  &  M.  R.  Co., 
44  Vt.  613;  Tomlinson  v.  Branch,  16  Wall.  460;  Clearwater  «.  Meredith,  1 
Wall.  25;  State  «.  Maine  Central  R.  R.  Co.,  96  U.  S.  499;  Delaware  Railroad 
Tax,  18  Wall.  206;  Boardman  v.  Lake  Shore  &  Mich.  8.  R.  Co.,  4  Am.  & 
Eng.  R.  R.  Cas.  266 ;  Ohio  &  Miss.  R.  R.  Co.  «.  Weber,  6  Am.  &  Eng.  R  R. 
Cas.  101. 

In  such  case  the  consolidated  company  is  viewed  in  each  State  separately 
as  a  domestic  corporation  for  certain  purposes. 

Peck  «.  Chicago  &  N.  W.  R.  Co.,  94  U.  8. 164;  Delaware  Railroad  Tax, 
18  Wall.  206;  C.  &  W.  I.  R.  Co.  v.  L.  8.  &  M.  8.  R.  Co.,  1  Am.  &  Eng.  R  R. 
Cas.  627;  Uphoff  v.  Chicago,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  R  Cas.  628; 
In  re  Sage,  70  N.  Y.  220;  Ohio  &  Miss.  R  R  Co.  «.  Weber,  5  Am.  &  Eng. 
R  R  Cas.  101. 

Taxation  of  Railroads  Partly  in  and  Partly  out  of  the  State  Imposing  Tax. — 
The  question  as  to  what  is  the  proper  mode  of  imposing  taxation  upon  rail- 
roads partly  within  and  partly  without  the  State,  is  one  of  the  most  impor- 
tant and  difficult  of  the  points  relative  to  taxation  raised  in  recent  times. 

It  is  clear  that  the  right  of  taxation  is  co-extensive  with  jurisdiction.  No 
tax  can  therefore  be  assessed  by  a  State  upon  property  real  or  personal  not 
within  the  State.  State  Tax  on  Foreign  Held  Bonds,  W  Wall.  300.  And 
where  property  belonging  to  a  railroad  company  lies  partly  in  one  State  and 
partly  in  another,  the  proper  course  is  for  each  corporation  to  assess  taxes 
upon  such  part  of  the  property  only  as  lies  within  its  limits.  Alexandria 
Canal,  R  &  B.  Co.  v.  District  of  Columbia,  7  Am.  &  Eng.  R  R  Cas.  825. 

Where  a  railroad  company  is  chartered  by  several  States  or  is  composed  by 
the  consolidation  of  companies  of  several  States,  and  when  in  consequence 
its  road  runs  through  several  States,  the  usual  course  has  been  to  estimate' 
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the  value  of  its  taxable  property  in  the  State  by  ascertaining  the  proportion 
which  the  length  of  the  road  in  the  State  bears  to  the  total  length  of  the 
road. 

Erie  R.  Co.  «.  Pennsylvania,  21  Wall.  492;  Richmond  &  D.  R.  Co.  v.  Com- 
missioners of  Alamance,  84  K.  C.  204;  8.  C,  7  Am.  &  Eog.  R.  R.  Cas.  839; 
SUte  Railroad  Tax  Cases,  92  U.  S.  575 ;  Ohio  &  Miss.  R.  R .  Co .  9.  Weber, 

5  Am  <&  Eng.  R.  R.  Cas.  101;  State  Auditor  v,  Jackson  Co.,  7  Am.  &  Eng. 
R.  R  Cas.  273 ;  Buffalo  &  Erie  R  R.  Co.  v.  Commonwealth,  3  Brewst.  (Pa.) 
374;  Buffalo  &  Erie  R  R  Co.  «.  Commonwealth,  id.  386;  State  v.  Housa- 
tonic  R  R  Co.,  48  Conn.  44;  S.  C,  7  Am.  &  Ed^.  R  RCas.  238. 

A  tax  on  the  franchise  may  be  assessed  on  this  basis.  Buffalo  and  Erie 
R  R.  Co.  V.  Commonwealth,  3  Brewst.  (Pa.)  386;  and  so  may  a  tax  on  the 
interest  on  the  loans.  Buffalo  &  Erie  R.  R  Co.  v.  Commonwealth,  3  Brewst. 
(Pa.)  886.  And  so  may  a  tax  on  the  rolling-stock.  Richmond  &  D.  R  Co. 
V,  Commissioners  of  Alamance,  84  N.  C.  504;  7  Am.  &  Eng.  R.  R.  Cas.  339. 

It  is,  however,  evident  that  this  plan  is  in  many  cases  not  a  just  one.  The 
relative  value  of  the  property  of  a  railroad  company  in  a  State  to  its  whole 
property  may  differ  very  widely  from  the  proportion  which  the  length  of  its 
line  in  a  State  bears  to  the  length  of  its  whole  line.  Extensive  terminal  fa- 
cilities outside  the  State,  for  example,  may  make  the  length  of  its  line  in  the 
State  a  most  unfair  index  of  the  value  of  its  property.  Where  this  appears 
to  be  the  case,  there  is  a  little  doubt  that  a  tax  assessed  on  such  a  basis  is 
void.  The  language  of  the  Supreme  Court  of  the  United  States  on  this  point 
in  the  Delaware  lUilroad  Tax  Case,  18  Wall.  206,  is  very  explicit. 

'*  Assuming  that  the  tax  is  upon  the  property  of  the  corporation,  if  the 
ratio  of  the  value  of  the  property  in  Delaware  to  the  value  of  the  whol&prop- 
erty  of  the  company  be  less  than  that  which  the  length  of  the  road  in  Dela- 
ware bears  to  its  entire  length,  and  such  is  admitted  to  be  the  fact,  a  tax  im- 
posed upon  the  property  in  Delaware  according  to  the  ratio  of  the  length  of 
its  road  to  the  length  of  the  whole  road  must  necessarily  fall  upon  property 
outside  of  the  State.  The  length  of  the  whole  road  is  in  round  numbers  one 
hundred  miles.  The  length  in  Delaware  is  twenty-four  miles.  The  tax  upon 
the  property  estimated  according  to  this  ratio  would  be  in  Delaware  -f^  or 
■ff  of  the  amount  of  the  tax  upon  the  whole  property.  But  the  value  of  the 
property  in  Delaware  is  not  ^  of  the  value  of  the  whole  property ;  but  much 
less  than  this  proportion  would  require.  We  repeat,  therefore,  that  upon 
the  assumptioB  made  by  the  appellant,  there  would  be  a  difficulty  in  sustain- 
ing the  tax.'' 

In  the  cases  above  cited  there  is  no  statement  opposed  to  the  doctrine 
above  laid  down.  They  are  all  simply  to  the  effect  that  in  the  absence  of 
evidence  so  a  contrary  effect,  the  court  will  presume  the  basis  of  assessment 
to  be  a  just  one.  In  one  case  indeed  the  Court  expressly  says  that  it  pro- 
ceeds upon  the  presumption,  in  the  absence  of  other  evidence,  that  the  board 
of  equalization  proceeaed  in  a  fair  and  just  manner  in  adopting  as  the  basis 
of  assessment  the  rule  in  question.  Ohio  &  Miss.  R.  R.  Co.  v,  Weber,  5  Am. 

6  Eng.  R  R  Cas.  101. 

Another  plan  for  determining  the  amount  of  a  railroad  company's  property 
in  a  State  which  is  taxable,  is  to  ascertain  the  original  cost  of  the  property 
in  question.  Alexandria  Canal,  R.  &  B.  Co.  v.  District  of  Columbia,  7  Am.. 
&  Eng.  R  R  Cas.  825 ;  New  York  &  Erie  R.  R  Co.  «.  Sabine,  26  Pa.  St. 
242;  Erie  R.  Co.  o.  Pennsylvania,  21  Wall.  492. 

It  will  be  observed,  however,  that  this  is  not  a  very  satisfactory  method  of 
obtaining  the  result*  inasmuch  as  the  real  value  of  the  road  often  differs  im- 
mensely from  its  original  cost.  The  franchise,  for  example,  communicates 
vast  additional  value.  While  if  the  road  cease  to  be  a  going  concern,  it  is 
obvious  that  the  value  of  its  property  must  fall  far  below  the  original  cost. 
.  The  existence  of  these  difficulties  constitutes  a  serious  obstacle  to  the  adop- 

13  A.  &  E.  R.  Cas.— 20 
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tion  of  the  original  cost  of  the  road  as  a  basis  of  assessment.  Alexandria 
Canal,  R.  &  B.  Co.  o.  District  of  Columbia,  7  Am.  &  Eng.  R.  R  Oas.  325. 

License  Tax  on  Foreign  Corporations. — ^Although,  as  above  stated,  it  is 
quite  clear  that  a  State  cannot  tax  property  outside  of  its  jurisdiction;  it  is 
equally  well  settled  that  in  the  case  of  a  foreign  corporation,  the  State  may 
impose  any  tax  which  it  sees  proper  in  the  nature  of  a  franchise  tax  for  per- 
mitting it  to  carry  on  business  within  its  limits.  People  v.  Fire  Association 
of  Philadelphia,  1  Am.  &  Eng.  Corp.  Cas.  1  and  note. 

So  where  the  railroad  company  is  a  domestic  corporation,  there  can  be  no 
doubt  of  the  right  of  the  State  to  levy  what  taxes  it  pleases  on  the  corpora- 
tion, though  it  can  levy  none  on  property  belonging  to  the  corporation  out 
of  the  jurisdiction.  This  question  impinges  very  closely  on  that  which  we 
have  just  considered. 

A  tax  upon  such  proportion  of  the  whole  number  of  shares  in  a  corporation 
as  the  length  of  the  railroad  in  the  State  bore  to  the  whole  length  of  the 
road  has  been  construed  to  be  a  tax  on  the  corporation  and  not  on  its  prop- 
erty; and,  the  corporation  being  a  domestic  one,  has  been  sustained;  whUe 
if  it  had  been  a  tax  on  property  it  would  have  been  pronounced  invalid. 

The  Delaware  Railroad  Tax,  18  Wall.  206.  On  this  point  the  Supreme 
Court  of  the  U.  8.,  says:  **  As  we  construe  the  language  of  the  fourth  sec- 
tion, the  tax  is  neither  imposed  upon  the  shares  of  the  individual  stock- 
holders, nor  upon  the  property  of  the  corporation,  but  is  a  tax  upon  the  cor- 
,  poration  itself,  measured  oy  a  percentage  upon  the  cash  value  of  a  certain 
proportional  part  of  the  shares  of  its  capital  stock;  a  rule  which  though  an 
arbitrary  one  is  approximately  just;  at  any  rate,  ia  one  which  the  legiuature 
of  Delaware  was  at  liberty  to  adopt.'* 

So  a  tax  on  the  gross  receipts  of  a  foreign  railroad  corporation  in  propor- 
tion to  the  length  of  the  line  within  the  State  has  been  held  to  be  a  franchise 
tax  and  not  a  property  tax.  Erie  R  Co.  v.  Pennsylvania,  21  Wall.  492.  In 
this  case  the  court  said:  **If  it  intended  to  impose  the  tax,  and  had  the 
power  to  do  it,  the  extent  and  proportion  to  which  it  is  carried,  belongs  to 
the  judgment  and  discretion  of  the  State  alone." 

This  case  differs  from  the  principal  one  in  this  respect;  that  there  the  cor- 
poration involved  was  a  foreign  one ;  in  the  principal  case  the  corporation  in- 
volved was  domestic,  at  least  for  certain  purposes.  There  was,  therefore, 
no  room  for  the  supposition  that  the  tax  m  question  was  a  franchise  tax. 
See  New  York  &  Erie  R  R  Co.  v.  Sabine,  26  Pa.  St.  242 ;  Buffalo  &  Erie 
R.  R  Co.  V.  Commonwealth,  3  Brewst.  386;  San  J0s6  v,  S.  J.  &  S.  C.  R  R 
Co.,  53  Cal.  475. 

Care  must  be  taken,  however,  to  observe  that  franchise  taxes  cannot  be  so 
imposed  on  a  foreign  corporation  as  to  constitute  a  regulation  of  inter-state 
commerce. 

Erie  R  Co.  v.  New  Jersey,  81  N.  J.  L.  531 ;  State  «.  Del.,  L.  &  W.  R  R. 
Co.,  30  N.  J.  L.  473;  Commonwealth  v.  Perry  Co.,  10  Weekly  Notes  of 
Cases  (Phila.)  509;  Dissenting  Opinion  by  Green,  J.  And  see  Commonwealth 
V.  Standard  Oil  Co.,  12  Weekly  Notes  of  Cases  (Phila.)  293. 

A  tax  may  be  imposed  on  the  gross  receipts  of  a  railroad  company  though 
they  are  made  up  in  part  of  freights  received  for  transporting  merchandise  to 
and  from  the  State.     State  Tax  on  Railway  Gross  Receipts,  15  Wall.  284. 

Equality  and  Uniformity  in  Taxation. — For  the  law  upon  this  point,  to- 
gether with  a  full  collection  of  the  authorities,  see  Worth  d.  Wilmington  & 
Weldon  Railroad  Co.,  and  note,  supra,  p.  286. 
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State  of  Indiana,  ex  eel.  Wolf 

V, 

Pullman  Palaoe-Cae  Co. 
(Adtanee  Casey  U.  S.  DUtriet  CouH,  Indiana.     1883.) 

Hie  taxing  power  of  a  State  is  unlimited  over  subjects  within  its  limits. 
But  the  power  to  tax  cannot  be  extended  to  persons  and  property  beyond , 
the  State's  limits. 

The  laws  of  a  State  can  have  no  extra-territorial  effect. 

The  mere  fact  that  money  was  earned  in  doing  business  in  a  State,  by  a 
foreign  corporation,  does  not  give  that  State  a  right  to  tax  the  earnings  lying 
in  the  treasury  of  the  corporation  in  tf&other  State. 

The  proYision  of  the  Federal  constitution,  giying  to  Congress  power  to 
regulate  commerce  *' amongst  the  several  States,"  was  intended  to  secure 
absolute  freedom  of  interstate  commerce  and  communication  from  all  State 
restrictions,  exactions,  and  burdens. 

The  transportation  of  merchandise  and  passengers  from  State  to  State  is 
interstate  commerce. 

A  State  cannot  exclude  from  its  limits  corporations  of  other  States  as 
carriers  of  passengers  from  State  to  State. 

Nor  can  a  State  charge  foreign  or  domestic  corporations  for  the  privilege 
of  engaging  in  commtrce  within  its  limits.  But  a  State  may  exclude  from  its 
limits  foreign  corporations  not  engaged  in  interstate  commerce. 

A  statute  that  imposes  upon  all  foreign  railroad  companies  conveying  to, 
from,  and  through  the  State,  or  any  part  of  it,  passengers  in  drawing-room 
chairs,  or  sleeping  cars,  a  tax  at  a  certain  rate  per  hundred  dollars  of  its 
gross  receipts,  the  amount  of  the  receipts  taxable  l^eing  ascertained  by  taking 
such  a  part  thereof  as  will  bear  the  same  proportion  to  the  whole  amount  of 
its  receipts  earned  both  within  and  without  the  State  as  the  number  of  miles 
traversed  within  the  State  bears  to  the  whole  distance  paid  for,  is  unconsti- 
tutional. 

First,  Because  it  is  an  attempt  to  tax  property  situated  in  another  State. 

Second,  Because  it  is  a  regulation  of  interstate  commerce. 

In  the  United  States  District  Court  of  Indiana. 

D.  P.  Baldwin,  Attorney-General,  and  Ealph  Hill  for  the  State. 

Baker,  Herd  &  Hendricks  for  the  defendants. 

Geesham,  J. — The  Legislature  of  Indiana,  on  the  29th  day  of 
March,  1881,  passed  an  act  entitled  "  An  act  concerning  taxation," 
the  eighty-seventh  section  of  which  reads  as  follows : 

"  Every  joint  stock  association,  company  or  corporation,  incor- 
porated under  the  laws  of  any  other  State,  and  conveying  to,  from 
and  through  this  State,  or  any  part  thereof,  passengers  and  travel- 
lers in  palace-care,  drawing-room  cars,  sleeping-cars  or  chair-cars, 
on  contract  with  any  railroad  company,  or  the  managers,  lessee, 
agent  or  receiver  thereof,  shall  be  held  and  deemed  to  be  a  sleep- 
ing-car company.    Every  such  sleeping-car  company  doing  business 
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in  this  State  shall  annually,  between  the  let  day  of  April  and  the 
1st  day  of  June,  report  to  the  Auditor  of  State,  under  oath  of  an 
ofiScer  or  agent  of  such  corporation,  the  gross  amount  of  all  its  re- 
ceipts, witliiu  or  without  the  State,  for  fares  earned  or  business 
done  by  such  company  within  this  State,  for  the  year  then  next 
preceding  the  1st  day  of  April  of  the  current  year;  and  in  com- 
puting such  gross  receipts  the  same  shall  be  in  the  proportion  that 
the  distance  traversed  in  this  State  bears  to  the  whole  distance 
paid  for.  At  the  time  of  making  such  report,  such  company  shall 
pay  into  the  treasury  of  the  State,  the  sum  of  $2  on  every  $100  of 
such  receipts.  Every  sleeping-car  company  failing  or  refusing  for 
more  than  thirty  days  after  the  Ist  day  of  June,  to  render  an  ac- 
curate account  of  such  gross  receipts,  as  above  provided,  and  to 
pay  the  required  tax  thereon,  shall  forfeit  $25  for  each  additional 
day  such  report  and  payment  shall  be  delayed,  to  be  recovered  in 
an  action  in  the  name  of  the  State  of  Indiana,  on  the  relation  of 
the  Auditor  of  State,  in  any  court  of  competent  jurisdiction,  and 
the  Attorney- General  shall*  conduct  such  prosecution ;  and,  such 
sleeping-car  company  so  failing  or  refusing  shall  be  prohibited  from 
carrying  on  such  Dusiness  untilsuch  payment  is  made.  All  railroad 
companies  in  this  State,  or  the  persons  managing  or  operating  the 
same,  are  prohibited  from  hauling  any  cars  of  any  sleeping-car 
company  while  so  in  default,  and  for  each  violat^n  of  this  prohibi- 
tion shall  be  liable  to  pay  to  the  State  of  Indiana  the  sum  of  $100^ 
to  be  recovered  in  a  proper  action  by  the  State." 

The  first  paragraph- of  the  complaint  avers,  that  the  defendant,, 
the  Pullman  PSace-Car  Co.,  is  a  joint  stock  company  organized 
under  the  laws  of  Illinois ;  that  it  now  is  and  for  a  long  tmie  has 
been  engaged  in  the  business  of  carrying  to,  from  and  through  the 
State  of  Indiana,  passengers  and  travellers  in  palace-cars,  drawing- 
room  cars,  sleeping-cars,  and  chair-cars;  that  it  failed  and  refused 
to  report  to  the  Auditor  of  State,  as  required  by  law,  the  gross 
amount  of  all  its  receipts  within  and  without  the  State,. for  fares 
earned  or  business  done  by  it  within  the  State,  for  the  year  preced- 
ing the  1st  day  of  April,  1881,  computing  such  gross  receipts  as 
required  by  the  above  quoted  section,  and  failed  and  refused  to  pay 
into  the  treasury  of  the  State  $2  upon  every  $100  of  such  gross 
receipts,  which,  from  the  29th  day  of  March,  1881,  to  the  29th  day 
of  May,  1882,  amounted  to  $200,000.  It  is  further  averred  that,  by 
failing  to  make  the  report  and  pay  the  taxes  due  to  the  State  under 
the  statute,  the  defendant  has  incurred  penalties  amounting  to 
$75,000,  for  which  sum  judgment  is  demanded. 

The  second  paragraph  avers  that,  for  the  year  ending  the  31st 
day  of  March,  1881,  the  defendant,  while  engaged  in  the  business 
described  in  the  first  paragraph,  earned  and  collected  for  carrying 
passengers,  in  Indiana  alone,  the  sum  of  $156,931.18,  and  for  the 
year  ending  the  Slst  day  of  March,  1882,  the  further  sum  of 
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$160,926.52,  and  that  these  snms  were  received  within  and  without 
the  State.  Judgment  is  demanded  in  this  paragraph  for  a  tax  of 
$2  on  each  $100  of  such  gross  receipts  for  these  two  years. 

The  right  of  a  State  to  tax  property  within  its  territory  or  juris- 
diction and  protected  by  its  laws,  cannot  be  questioned  so  long  as 
no  provision  of  the  Federal  constitution  is  violated.  This  right  of 
taxing  for  revenue  may  be  exercised  in  any  mode  or  form  that  the 
State  sees  fit  to  adopt.  Corpoi-ations  may  be  taxed  by  the  State 
whose  creatures  they  are.  They  may  be  taxed  on  their  stock,  thfeir 
franchises,  their  gross  receipts,  or  their  net  receipts,  and  they  may 
be  taxed  upon  their  receipts  as  part  of  their  common  property  or 
funds  in  their  treasuries,  although  such  receipts  have  been  derived 
from  the  business  of  commerce  between  tlie  States.  But  while 
the  taxing  power  of  the  State  is  thus  unlimited  over  subjects  with- 
in its  jurisdiction,  it  is  nevertheless  true  that  this  power  cannot  be 
exercised  on  persons  and  property  beyond  the  State's  territory  or 
jurisdiction.  The  laws  oi  a  State  can  have  no  extra-territorial  ef- 
fect. State  tax  on  foreign-held  bonds,  15  Wall.  300.  The  defendant 
is  an  Illinois  joint  stock  company  engaged  in  the  business  of  trans- 
porting passengers  through  the  States.  Indiana  claims  the  right 
to  tax  the  gross  receipts  of  this  company  in  its  treasury  in  Illinois, 
which  were  earned  within  this  State,  tart  of  these  receipts,  and 
no  doubt  the  greater  part,  were  not  even  collected  in  Indiana.  The 
mere  fact  that  the  money  was  earned  in  doing  business  in  Indiana 
gives  the  latter  State  no  right  to  tax  it  in  the  treasury  of  the  defend- 
ant in  Illinois.  The  taxes  and  penalties  sued  for  are  unauthorized 
for  another  reason  :  The  Federal  constitntion  gives  to  Congress 
the  exclusive  '*  power  to  regulate  commerce  with  foreign  nations 
and  amongst  the  several  States."  This  provision  was  intended  to 
secure  the  absolute  freedom  of  interstate  commerce  and  communi- 
cation from  all  State  restrictions,  exactions  and  burdens.  By  it  a 
State  is  forbidden  to  impose  any  tax  upon  freight  or  passengers  in 
transitu  from  State  to  State,  or  upon  the  carrier,  for  the  right  or 
privilege  of  engaging  in  such  business.  The  transportation  of 
merchandise  and  passengers  from  State  to  State  is  interstate  com- 
merce, and  the  thing  which  the  States  are  forbidden  is  the  regula- 
tion of  commerce.  It  is  idle  to  say  that  the  right  to  carry  passen- 
gers from  State  to  State  is  secured  by  the  commercial  clause  of 
the  Federal  constitution,  from  State  exactions,  if  a  State  may  de- 
clare, by  its  Legislature,  that  this  right  shall  not  be  exercised  with- 
in its  limits  unless  its  consent  is  first  had  and  paid  for.  Indiana, 
by  its  statute,  exacts  the  tax  of  foreign  companies  only,  and  they 
are  prohibited  from  carrying  on  their  business  within  the  State  if 
they  fail  or  refuse  to  pay  the  tax.  Why  this  discrimination 
asrainst  foreign  companies,  unless  it  was  intended  that  they  should 
pay  for  the  privilege  of  transporting  passengers  through  the  State. 
A  State  can  regulate  its  internal  commerce  as  it  pleases,  but  no 


810      STATE  OF  INDIANA  V.  PULLMAN   PALACE-CAB  CO. 

State  can  exclnde  from  its  limits  corporations  of  other  States  as 
carriers  of  passengers  from  State  to  State,  nor  can  any  State  cliai^ 
corporations,  whether  organized  by  its  own  laws  or  the  laws  of  other 
States,  for  the  privilege  of  engaging  in  commerce  within  its  limits, 
If  Indiana  may  exact  2  per  cent,  of  the  gross  earnings  of  corpora- 
tions organized  under  the  laws  of  other  States,  as  a  condition  upon 
which  they  will  be  pennitted  to  pass  over  its  territory  as  carriers 
of  passengers,  of  course  it  may  exact  more,  and  other  States 
may  make  similar  exactions.  The  right  asserted  in  this  case 
amounts  to  a  restraint  or  regulation  of  commerce  between  the  States^ 
and  its  enforcement  would  render  the  protection  of  the  Federal 
constitution  unreal.  If  the  tax  is  sustained,  it  is  plain  that  it  will 
ultimately  fall  upon  the  passengers,  and  become  a  tax  upon  them 
for  the  privilege  of  crossing  the  State.  By  a  statute  of  Nevada,  it 
was  declared  that  a  capitation  tax  of  one  dollar  should  be  levied 
upon  every  person  leaving  the  State  by  railroad,  stage-coach,  or 
other  vehicle  employed  in  transporting  passengers  for  hire,  and  the 
persons  then  engaged  in  the  transportation  of  them  were  requii-ed 
to  make  month^^  reports  of  the  number  of  passengers  carried,  and 
to  pay  the  tax.  It  was  held  that  this  was  a  tax  upon  the  privilege 
of  Doing  carried  out  of  the  State ;  that  a  State  cannot  tax  persons 
passing  through  or  out  of  it,  and  that  interstate  transportation  of 

Passengers  is  beyond  the  reach  of  State  legislation.     C^andall  v. 
'he  State  of  Nevada,  6  Wall.  35. 

Commerce  between  the  States,  whether  carried  on  by  individuals 
or  corporations,  is  under  the  exclusive  regulation  of  Congress.  A 
State  may  exclude  from  its  jurisdiction  corporations  of  other  States 
not  engaged  in  interstate  commerce.  The  right  of  exclusion  can- 
not be  exercised  against'corporations  of  other  States  thus  engaged, 
any  more  than  agamst  individuals.  Paul  v.  Virginia,  8  Wall.  168. 
The  State  of  Pennsylvania,  by  a  statute,  taxed  the  gross-receipts 
of  railroads,  canal  and  transportation  companies,  incorporated 
under  the  laws  of  that  State,  and  the  Supreme  Court  of  the 
United  States  held  that  this  might  be  done,  on  the  ground  that  the 
States  have  authority  to  tax  tne  estate,  real  and  personal,  of  all 
corporations  of  their  own  creation,  including  carrying  companies, 
precisely  as  they  may  tax  similar  property  when  belonging  to 
natural  persons,  and  on  the  further  ground  that  the  receipts  when 
taxed  had  become  part  of  the  general  property  of  the  corpora- 
tion, and  were  in  ite  treasury  within  the  State.  The  State  Tax 
On  Railway  Gross  Receipts,  15  Wall.  284;  Indiana  v.  American  Ex- 
press Company,  7  Bissell,  227.  This  case  is  not  authority  for  the 
plaintiff  in  the  case  at  bar.  An  ordinance  of  the  city  of  Mobile 
required  that  every  express  company  or  railroad  company  doing 
business  in  that  city,  and  having  a  business  extending  beyond  that 
State,  should  pay  an  annual  license  of  $500 ;  that  every  such  com- 
pany doing  a  business  not  extending  beyond  the  State,  but  beyond 


STATB  OF  INDIANA  V.  PULLMAN  PALACE-CAR  CO.       311 

the  city  limits,  shoald  pay  an  annual  license  of  $100,  and  that 
every  sucli  company  doing  business  exclusively  within  tlie  city 
should  pay  an  annual  license  of  $50.  The  penalty  prescribed  for 
violating  this  ordinance  was  a  fine  of  $50  for  each  day's  non-com- 
pliance. A  Georgia  corporation  established  a  local  office  in  the 
city  of  Mobile,  where,  by  its  local  agent,  it  did  a  general  forward- 
ing and  commission  business,  extending  beyond  the  State  of  Ala- 
bama. The  agent  was  fined  for  conducting  the  business  of  the 
agency  without  having  paid  the  license  of  $500.  The  case  was 
finally  taken  to  the  Supreme  Court  of  the  United  States  on  a  writ 
of  error,  where,  in  Osborne  v.  Mobile,  16  Wall.  479,  the  validity 
of  the  ordinance  was  sustained.  The  tax  in  this  case  took  the 
form  of  a  license  fee  for  maintaining  an  agency  or  local  place  of 
business  in  Mobile,  while  the  tax  claimed  by  Indiana,  under  section 
87  of  the  State  tax  act,  is  not  a  license  for  establishing  and  main- 
taining an  agencv  or  local  place  of  business  in  the  State,  or  a  tax 
upon  property  of  the  defendant  having  a  situs  in  the  State,  but,  as 
already  seen,  it  is  a  tax  upon  money  in  the  defendant's  treasm*y  in 
Illinois,  because  it  was  earned  in  transporting  passengers  across 
Indiana.  This  is  an  effort  to  give  a  statute  of  Indiana  extra-terri- 
torial force  and  to  regulate  commerce  between  the  States,  for  both 
of  which  reasons  section  87  is  inoperative  and  void.  Demurrer 
sustained. 

State  Taxes  on  Inter-State  Commerce. — ^In  New  Jersey  a  statute  was 
passed  requiriDg  that  all  foreign  corporations  doing  business  in  the  State 
should  be  assessed  and  taxed  **for  in  respect  of  the  business  so  by  them 
done  and  transacted  in  *'  the  State  to  **  pay  a  transit  duty  of  three  cents  on 
every  passenger,  and  two  cents  on  every  ton  of  goods,  wares,  and  merchandise 
or  other  articles,  carried  or  transported  by  or  for  such  company  or  railroad  or 
canal  in  this  State,  for  any  distance  exceeding  ten  miles,  except  passengers  and 
freight  transported  exclusively  within  this  State."  This  statute  was  held  un- 
constitutional because  it  infringed  upon  the  right  of  Congress  to  regulate 
commerce  **  among  the  States."  The  tax,  though  in  form  on  the  business  of 
the  companies,  was  in  substance  a  tax  on  the  commodities,  the  transporta- 
tion of  which  constituted  such  business.  It  was  further  held  that  whenever 
the  taxation  of  a  commodity  amounts  to  a  regulation  of  commerce  within  the 
prohibition  of  the  constitution,  so  will  the  taxation  of  an  inseparable  inci- 
dent or  necessary  concomitant  of  such  commodity ;  that  a  State  cannot  tax  a 
foreign  corporation  on  a  principle  different  from  that  on  which  she  can  tax 
one  of  her  aomestic  corporations;  and  that  the  power  to  refuse  a  recognition 
of  corporate  existence  does  not  involve  the  right  to  tax  a  foreign  corporation 
at  the  arbitrary  discretion  of  the  government  possessing  the  power.  Erie  R. 
W.  Co.  f>.  State,  31  N.  J.  L.  581. 

The  case  of  the  State  Freight  Tax,  15  Wall.  282,  should  not  be  passed  over. 
A  statute  of  Pennsylvania  provided  that  so  many  cents  per  ton  should  be  paid 
by  every  transportation  company  on  every  ton  of  freight  received  within  the 
State  for  transportation  without,  or  received  without  for  transportation  within 
the  State.  It  was  not  a  tax  upon  the  number  of  miles  the  freight  was  carried, 
nor  upon  the  amount  received  by  the  company.  If  the  freight  was  only  moved 
one  mile,  so  that  it  crossed  the  State  line,  the  tax  was  imposed.  This  statute 
was  held  unconstitutional  because  it  was  a  regulation  of  or  interference  with 
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inter-state  commerce.  Improvement  companies,  not  themselTes  authorized  to 
act  as  carriers,  but  having  only  power  to  construct  the  main  roadways,  charg- 
ing tolls  for  the  use  of  them  at  the  time  of  the  passage  of  the  act,  were  limited 
by  their  charters  to  the  rates  of  toll  they  were  allowed  to  charge.  These  com- 
panies could  not,  therefore,  carry  freight,  and  therefore  they  did  not  have  any 
return  to  make  of  the  dumber  of  tons  carried  by  them.  But  the  statute  ex- 
pressly authorized  them  to  add  the  tax  imposed  upon  each  ton  transported  over 
their  roads  and  out  of  the  State,  or  from  without  to  a  place  within  the  State, 
to  the  tolls  collected  in  addition  to  the  tolls  collected  under  their  charters. 
This  feature  of  the  statute  with  regard  to  improvement  companies  very  clearly 
showed  that  it  was  not  a  tax  upon  the  companies,  but  was  nothing  more  nor  less 
than  a  regulation  of  commerce—inter-state  commerce.  These  improvement 
companies  and  the  companies  engaged  in  carrying  were  nothing  more  than  tax- 
gatherers  for  the  State.  The  tax  was  an  indirect  tax  upon  the  consignor  or 
consignee,  whether  he  resided  within  or  without  the  State.  Nor  could  the  tax 
be  maintained  upon  the  theory  that  the  State  exacted  it  of  the  transportation 
companies  for  the  use  of  the  works  of  internal  improvement  constructed  un- 
der the  authority  of  the  State,  and  by  virtue  of  franchises  granted  by  the 
State ;  or  a  toll  for  the  use  of  highways,  a  part  of  which,  in  right  of  her  emi- 
nent domain,  the  State  could  order  to  be  paid  into  her  treasury.  It  was  said 
to  be  something  beyond  the  cost  of  transportation  or  the  ordinary  charges,  a 
profit ;  and  the  State  having  no  proprietorship  in  the  companies  she  had  no 
right  to  the  tolls  except  so  far  as  she  had  retained  the  right  in  the  charter. 
The  tax  was  in  fact  one  laid  upon  those  who  deal  with  the  companies,  and 
not  upon  the  companies  themselves.  In  this  case  Justices  Swayne  and  Davis 
dissented,  upon  the  ground  that  it  was  a  tax  upon  the  business  of  those  re- 
quired to  pay  it. 

It  seems  to  us  that  this  case  is  clearly  distinguishable  from  the  principal 
case.  From  the  contents  of  the  Pennsylvania  statute  it  was  shown  that  the 
object  of  the  statute  was  not  a  tax,  that  it  was  in  effect  a  tax  upon  shipping 
«— the  consignors  or  consignees — and  therefore  a  tax  upon  non-residents, 
amounting  in  fact  to  a  regulation  of  commerce  *' among  the  States."  In  no 
sense  of  the  term  was  the  tax  in  the  principal  case  a  tax  upon  the  passenger, 
no  more  so  than  a  tax  upon  the  rolling  stock  and  bed  of  a  railroad  company 
lying  within  the  State  would  be,  and  engaged  in  transporting  passengers 
through  the  State.  Every  tax  enhances  the  price  of  an  article  sold  or 
bought.  It  was  only  one  of  the  many  methods  used  to  ascertain  the  amount 
of  tax  that  should  be  paid.  The  Supreme  Court  of  the  United  States  has 
held  that  where  a  railroad  runs  through  different  States  a  tax  upon  the  in- 
come or  franchise  is  properly  apportioned  by  taking  the  whole  income  or 
value  of  the  franchise,  and  the  length  of  the  road  within  the  State,  as  the 
basis  of  taxation.  Delaware  R.  R.  Tax,  18  Wall.  ^6;  Erie  R.  R.  Co.  v. 
Pennsylvania,  21  Wall.  492;  State  R.  R.  Tax  Cases,  92  U.  S.  575,  611; 
Buffalo  &  Erie  R.  R.  Co.  v.  Commonwealth,  8  Brewster,  870.  Under  the 
authority  of  the  State  Tax  on  Railway  Gross  Recei|>t8,  15  Wall.  284;  and  also 
the  Delaware  R.  R.  Tax,  supra,  which  the  court  cited  in  tho  principal  case, 
the  statute  upon  this  ground  is  constitutional.  It  is  a  straining  of  language 
to  say  that  the  statute  is  a  regulation  of  inter- state  commerce. 

State  cannot  Tax  Property  beyond  its  Limits^ — ^The  statute  in  question  in 
the  principal  case  was  held  void  as  an  attempt  to  tax  money  in  the  company's 
treasury  situated  in  another  State ;  to  tax  property  having  a  legal  situs  in 
another  State.  For  this  reason  it  was  void.  Case  of  the  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  300.  See  Davenport  f>,  Mississippi  &  Missouri  R.  R. 
Co..  12 Iowa,  539;  People  v.  Eastman,  25  Cal.  603;  Contra,  Maltbyv.  Reading 
R.  R.  Co.,  52  Pa.  St.  140. 

Discrimination  against  Foreign  Corporations^ — It  is  further  clear  that  the 
statute  in  the  principal  case  created  a  discrimination  against  foreign  compa- 
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nies.  8ome  authorities  seem  to  hold  that  a  State  cannot  tax  such  a  company 
on  a  principle  different  from  that  in  which  she  taxes  one  of  her  domestic  cor- 
porations. Erie  Ry.  Co.  v.  State,  81  N.  J.  L.  631,  reversing  the  same  case 
m  a  lower  court,  30  N.  J.  L.  473.  See  San  Mateo  Co.  «.  Southern  Pacific  R. 
R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1;  County  of  Santa  Clara  f>.  Central  Pa- 
cific R.  R.  Co.,  supra;  Lexington  v.  McLillan,  0  Dana,  613;  State  «.  Township 
of  Readington,  36  N.  J.  L.  70 ;  Exchange  Bank  v,  Hines,  3  Ohio  St.  1 ;  Evans-i 
ville  Bank  v.  Britton,  105  U.  S.  32^.  i 

Results  of  Decision  in  Principal  Case^ — ^But  the  unconstitutionality  of  this 
statute  leaves  the  State  in  a  remarkable  position.  Sleeping,  chair,  and  draw- 
ing-room car  companies  ma^  attach  their  cars,  as  they  do,  to  the  train  of  a  rail- 
road company  passing  entirely  through  the  State,  and  excepting  while  the 
car  is  in  motion,  the  car  company  will  not  have  a  dollar's  worth  of  property 
in  the  State,  not  a  dollar  subject  to  taxation.  Yet  this  company  will  be  fully 

Protected  by  the  laws  of  the  State  without  paying  a  cent  for  that  protection, 
'axation  and  protection  are  reciprocal.     Cooley  on  Taxation,  14. 

Cases  on  Similar  Points  Reviewed. — On  the  United  States  Circuit  Court  of 
California,  Judge  Field  held  that  a  tax  amounting  to  a  regulation  of  inter-state 
commerce  was  void.  County  of  San  Mateo  v,  ^uthern  Pacific  R.  R.  Co.,  8 
Am.  &  Eng.  R.  R.  Cas.  1. 

Crandall  v.  Nevada,  cited  by  the  Court  seems  to  have  been  decided  upon 
the  ground  that  a  tax  of  a  dollar  per  head  levied  upon  each  passenger  depart- 
ing from  the  state  by  public  conveyance  had  a  tendency  to  embarrass  the 
functions  of  the  national  government,  by  obstructing  the  travel  of  citizens 
and  officers  of  the  United  States  in  the  business  of  the  government  and  the 
transportation  of  armies  and  munitions  of  war.  Cooley  on  Taxation,  69.  But 
the  court  afterwards  seems  to  have  thought  that  case  should  have  been  put 
upon  the  ground  that  the  statute  was  a  regulation  of  commerce.  Case  of  the 
Stote  Freight  Tax,  15  Wall.  p.  281. 

In  State  Treasurer  v,  Philadelphia,  etc.,  R.  R.  Co.  4  Houst.  (Del.)  158,  a 
law  which  imposed  a  state  tax  on  railroad  companies  of  ten  cents  on  every 
mger  carried  within  the  State,  excepting  soldiers  and  sailors  of  the 


Tnited  States,  was  held  to  be  not  a  tax  upon  the  business  of  the  carrier, 
measured  by  the  number  of  persons  carried,  but  a  tax  upon  the  persons  car- 
ried, to  be  collected  by  the  carrier  for  the  State,  and,  consequently  so  far  as 
it  operated  upon  persons  entering  into,  departing  from,  or  passing  through 
the  State,  was,  in  effect,  a  regulation  of  commerce  between  the  States,  and 
consequently  void.  Some  of  the  objections  to  the  Nevada  statute  could  not, 
however,  be  urged  to  the  Delaware  statute. 

That  the  power  to  tax  without  limitation  exists  in  a  state  has  been  denied 
in  respect  to  foreign  corporations  engaged  in  inter-state  commerce.  **If  a 
state  under  a  tax  law  can  require  a  foreign  corporation  to  pay  any  sum  it 
may  please,  and  then  defend  itself  against  the  alleged  unconstitutionality  of 
such  an  act  on  the  plea  that  the  company  taxed  has  no  rights,  but  such  as 
of  grace  may  be  conferred  upon  it,  no  reason  is  perceived  why  the  general 
government  could  not  at  its  pleasure  seize  the  property  of  all  corporations  in 
this  country,  on  the  ground  that  incorporated  companies  have  no  such  rights 
which  the  law  is  bound  to  respect,  or  which  are  recognized  by  the  Constitu- 
tion of  the  United  States.  A  principle  involving  such  results  is  not  admissi- 
ble. The  clause  of  the  tax  act  in  question,  in  my  view,  cannot  be  defended 
on  the  fact  that  the  parties  taxed  are  foreign  corporations.  The  result  there- 
fore is,  that  if  the  present  statute  can  be  sustained,  a  law  taxing  the  entire 
business  of  transportation  inter-state  commerce  would  be  constitutional.  The 
inevitable  corollary  to  that  proposition  includes  the  power  to  destroy  it,; 
each  state  holds  the  right  to  permit  or  to  refuse  passage  over  its  soil  of  goods 
carried  in  the  course  of  trade  from  state  to  state.  The  statement  of  the  pro- 
position leaves  my  mind  free  from  all  doubt  that  the  exercise  by  the  state  of 
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a  prerogative  of  this  character,  either  so  far  as  to  burthen  such  transportation 
or  to  prevent  it  altogether,  is  a  regulation  of  commerce  which  falls  under  the 
prohibition  of  the  constitution  of  the  United  States.*'  Erie  Railway  Co.  «. 
State  31  N.  J.  L.  531,  reversing  same  case  in  30  N.  J.  L.  473. 

Upon  the  ground  that  there  can  be  no  discrimination  between  domestic  cor- 
porations  in  the  tax  imposed  upon  them,  the  Supreme  Court  of  Michigan 
held  that  a  statute  imposing  a  specific  tax  upon  corporations  engaged  in  min- 
ing, smelting  and  refining  ore  m  the  state,  which  provided  for  the  payment 
of  a  tax  of  one  and  a  half  per  cent  per  ton  on  all  ore  or  mineral  obtained  and 
exported  from  the  state  before  being  smelted,  but  exempted  from  taxation  all 
that  is  smelted  within  the  state,  was  held  void  as  an  attempt  in  effect  to  im- 
pose a  tax  upon  inter-state  commerce.  Jackson  Mining  Company  v.  Auditor 
General,  82  Mich.  488. 

The  case  of  the  Erie  Ry.  Co.  is  sustained  in  principle  by  that  of 
Railroad  Company  v.  Husen,  95  U.  S.  465.  A  statute  of  Missouri  prohibited 
the  importation  into  that  state  of  Texas  cattle  between  the  first  day  of  March 
and  the  first  day  of  November,  except  that  railroad  companies  could  trans- 
port without  unloading  such  cattle  through  the  state,  subject  to  a  liability  to 
any  person  who  might  sustain  any  damages  thereby.  An  action  was  brought 
by  Husen  against  a  railroad  for  damages  he  had  sustained  by  reason  of  the 
company  violating  the  provisions  of  the  statute.  The  statute  was  held  void, 
because  a  regulation  of  commerce,  amounting  to  practical  prohibition. 
'*  Neither  the  unlimited  powers  of  a  state  to  tax,  nor  any  of  its  large  police 
powers,  can  be  exercised  to  such  an  extent  as  to  work  a  practical  assumption 
of  the  powers  properly  conferred  upon  Congress  by  the  Constitution."  '*  It 
may  not,  under  the  cover  of  exerting  its  police  powers,  substantially  prohibit 
or  burden  either  foreign  or  inter- state  commerce."  In  another  case  it  waa 
said:  **In  whatever  language  a  statute  may  be  framed,  its  purpose  must  be 
determined  by  its  naturid  and  reasonable  effect/'  Henderson  v.  The  Mayor 
of  the  City  of  New  York,  92  U.  S.  275. 

In  Pullman  Southern  Car.  Co.  v.  Qaines,  STenn.  Ch.  587,  a  tax  upon  sleep- 
ing car  companies  was  upheld.  So  in  North  American  Insurance  Co.  v.  Com- 
monwealth, 87  Pa.  St.  178,  a  tax  on  the  gross  receipts  of  insurance  companies, 
whether  received  within  or  without  the  state,  was  upheld. 

Shares  of  Stock  in  Foreign  Corporation. —Quite  a  difference  of  opinion 
exists  as  to  the  situs  of  shares  of  stock  in  a  foreign  company.  Thus  in 
North  Carolina  it  is  said  it  follows  the  residence  of  the  owner  and  may  be 
taxed  where  resides.  Worth  v.  Ashe  County  Commissioners,  82  N.  C.  420. 
Alvah  V.  Bander,  19  Am.  Law  Reg.  774  (Ohio  S.  C).  See  note  to  this  case 
where  many  of  the  cases  are  collected.  See  15  Am.  L.  Reg.  65  and  129  for 
a  discussion  of  the  subject.  But  in  the  Mayor  and  City  Council  of  Baltimore 
t>.  The  Baltimore  City  Passenger  R.  W.  Co.,  57  Md.  31;  S.  C.  7  Am.  &Eng. 
R.  R.  Cas.  362,  it  was  held  that  a  statute  was  valid  that  declared  all  sharea 
of  stock  of  non-residents  taxable  at  the  place  of  the  principal  office  of  the 
stock  company,  situated  in  the  city  of  Baltimore. 

How  Railroad  Is  Taxed  when  Partly  In  and  Partly  out  of  State. — ^Statutes 
have  been  upheld  which  directed  that  the  property  of  a  railroad  company  liable 
to  taxation  within  the  state  should  be  ascertained  by  taking  such  a  portion  of 
the  whole  of  such  property  within  and  without  the  state  as  that  portion  of 
the  roadbed  bore  to  the  entire  length  of  the  line  both  within  and  without  the 
state.  Ohio  and  Mississippi  R.  R.  Co.  «.  Weber,  96  111.  443;  S.  C.  5  Am.  & 
Eng  R.  R.  Cas.  101 ;  State  of  Connecticut  s.  Housatonic  R.  R.  Co.  48  Conn. 
44 ;  S.  C.  7  Am.  &  Eng.  R.  R.  Cas.  238 ;  Nichols  v.  New  Haven  and  North- 
ampton Co.,  42  Conn.  103.  See  Alexandria  Canal,  Railroad  &  Bridge  Co.«. 
District  of  Columbia,  7  Am.  &  Eng.  R.  R.  Cas.  325. 

License  Tax  on  Foreign  Coporations. — ^There  is  no  lon^r  any  doubt  of  the 
position  that  a  state  may  impose  upon  a  foreign  corporation  not  engaged  in 
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inter-state  commerce  such  terms  as  it  sees  fit  before  such  corporation  will  be 
permitted  to  transact  business  within  her  boundaries.  Attorney  General  v. 
Bay  State  Mining  Company,  99  Mass.  148;  Erie  Railway  Company  i7.  New 
Jersey,  31  N.  J.  L.  531 ;  8.  C.  80  N.  J.  473. 

On  the  principal  case  and  in  the  discussion  of  those  cited  one  cannot  fail  to 
note  the  definition  of  inter- state  commerce,  and  is  led  to  the  irresistible  con- 
clusion that  Congress  has  full  power  to  regulate  by  statute  all  railroads  pass- 
ing from  one  state  to  another. 


Seward 
BisiNG  Sun. 

(79  Indiana  SeparU,  351.) 


Shares  of  stock  in  incorporated  companies,  whether  the  property  of  such 
companies  be  tan^ble  or  intangible,  are  personal  property. 

A  ci^  has  the  right  to  tax  its  citizens  for  stock  owned  by  them  in  a  foreign 
railroad  company,  although  a  tax  has  been  paid  thereon  in  the  State  where 
the  corporation  is  located. 

From  the  Ohio  Circuit  Court. 
A.  C.  Downey,  for  appellant. 
J.  B.  Coles,  for  appellees. 

BicKNELL,  C.  C. — This  was  a  suit  to  enjoin  the  collection  of  taxes 
assessed  by  the  city  of  Bising  Sun  a^gainst  the  appellant,  one  of  its 
citizens,  upon  400  shares  of  the  capital  stock  of  the  Little  Miami 
E.  B.  Co. 

The  complaint  averred  that  the  capital  stock  of  said  railroad  com- 
pany consisted  of  its  railroad  and  the  appurtenances  thereof,  all  of 
which  were  in  the  State  of  Ohio,  and  were  taxed  there  by  the  State 
of  Ohio  in  the  name  of  the  company. 

The  appellee  demurred  to  the  complaint.  The  demurrer  was 
sustained,  judgment  was  rendered  thereon  against  the  appellant, 
and  the  temporary  restraining  order  was  dissolved. 

The  errors  assigned  are  sustaining  said  demurrer  and  dissolving 
the  restraining  order.  The  question  is,  has  a  city  a  right  to  tax  its 
citizens  for  stock  owned  by  tliem  in  a  foreign  railroad  company  ? 

It  was  decided  in  Eiley  v.  Western,  etc.,  Co.,  47  Ind.  511,  that 
under  the  act  of  Dec.  21st,  1872,  1  E.  S.  1876,  p.  72,  there  can  be 
no  assessment  of  the  capital  stock  of  a  foreign  corporation  as  against 
tlie  corporation  itself ;  but  the  question,  whether,  shares  of  such 
stock  are  taxable  when  owned  by  individual  citizens  of  this  State, 
was  not  considered  in  that  case. 

All  personal  property,  owned  by  persons  residing  in  this  State, 
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whether  it  is  in  or  out  of  the  State,  is  subject  to  taxation,  1  R.  S. 
1876,  p.  73,  sec.  3,  except  certain  property  specified  in  section  7  of 
the  act  last  cited.  The  property  in  controversy  is  not  among  the 
exceptions. 

Shares  of  stock  in  incorporated  companies,  whether  the  property 
of  such  companies  be  tangible  or  intangible,  are  personal  property. 
Cooley  on  Taxation,  16.  That  is  the  American  doctrine.  2  Kent. 
Com.  340,  note. 

In  Indiana  "  all  bonds  or  stocks,  whether  of  bodies  politic  or  cor- 
porate," are  personal  property.     1  R.  S.  1876,  p.  73,  sec.  5. 

A  shareholder  owns,  as  personal  property,  his  proportion  of  the 
property  of  the  company,  and  the  certificates  of  shares  are  con- 
venient means  of  indicating  that  proportion.  ^^The  legislative 
power  governs  the  question  of  the  amount,  and  the  manner  in 
which  me  citizens  shall  contribute  to  tlie  public  demands,  subject 
only  to  fundamental  laws."  De  Pauw  v.  The  City  of  New  Albany, 
22  Ind.  204;  Railroad  Co.  v.  Pennsylvania,  15  Wall  300. 

Cities  have  power  to  levy  and  cause  to  be  collected,  in  each  year, 
an  ad  valorem  tax  of  not  more  than  one  per  centum,  for  general 
purposes,  on  all  property  subject  to  State  and  countv  taxation, 
within  such  city.  1  K.  S.  1876,  p.  297,  section  58 ;  Hilgenbeig  v. 
Wilson,  55  Ind.  210 ;  The  Toledo,  etc.,  R.  R.  Co.  v.  The  City  of 
Lafayatte,  22  Ind.  262. 

In  the  absence  of  any  allegation  to  the  contrary,  the  city  of  Ris- 
ing Sun  is  presumed  to  be  organized  under  tlie  general  law  of  the 
State  in  relation  to  cities.  Kilgenberg  v.  WUson,  supra.  And 
there  being  no  averment  in  the  complaint,  that  tlie  value  of  the 
property  in  controversy  was  not  legally  ascertained  and  assessed 
oy  the  assessor,  nor  that  the  board  of  equalization  did  not  properly 
equalize  the  value  of  all  the  property  liable  to  taxation  within  the 
city,  it  must  be  presumed  that  the  assessor  and  the  board  did  their 
duty.     Cooley  on  Taxation,  290,  291. 

The  taxation  of  the  stock  in  controversy  to  the  owner  thereof  is 
in  accordance  with  the  general  provisions  of  the  law  of  Indiana. 
There  is  no  provision  in  our  statutes,  which  relieves  the  owner  of 
stock  in  foreign  corporations  from  the  duty  of  listing  such  property, 
as  there  is  in  regara  to  stock  owned  in  domestic  corporations.  1 
R.  S.  1876,  p.  76,  sec.  15,  clause  2. 

The  laws  of  the  State  of  Ohio  are  not  material,  Wliere  property 
is  taxable  by  the  laws  of  this  State,  it  is  immaterial  how  much  it  is 
taxed  elsewhere. 

In  the  absence  of  any  statute  to  the  contrary,  although  a  corpo- 
ration may  be  taxable  for  its  corporate  property,  the  owners  of 
shares  of  its  stock  may  be  taxed  therefor  whei'e  they  reside.  Con- 
well  V.  The  Town  of  Connersville,  15  Ind.  150. 

The  owner  of  shares  of  stock  in  a  foreign  corporation  is  liable 
to  taxation  thereon  in  the  State  where  he  resides,  although  a  tax 
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lias  been  paid  thereon  in  the  State  where  the  corporation  is  located. 
Djer  V.  (Jsborne  11  R.  I.  321 ;  McKeen  v.  County  of  Northamp- 
ton, 49  Pa,  St.  519. 

Tliere  was  no  eiTor  in  sustaining  the  demurrer  to  the  complaint, 
nor  in  dissolving  the  restraining  order.  The  judgment  of  the  court 
below  ought  to  be  affirmed. 

Peb  Cubiah. — It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  of  the  court  below  be,  and  it  is  hereby,  in 
all  things  affirmed,  at  the  costs  of  the  appellant. 

Tax  on  Foreign- Held  Bonds. — It  was  definitely  settled  in  the  case  of  the 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  809,  that  a  state  cannot  impose 
taxation  upon  bonds  and  other  certificates  of  indebtedness  issued  by  its  own 
corporations,  but  held  by  citizens  of  other  states.  The  Supreme  Court  of 
Pennsylvania  had  decided  the  other  way  in  Maltby  v.  Reading  &  Columbia  R. 
R.  Co.,  52  Pa.  St.  140,  but  this  was  reversed  by  the  Supreme  Court  of  the 
United  States.  The  ground  of  the  decision  was  briefiy  that  the  situs  of  a 
debt  and  therefore  the  sole  proper  situs  of  taxation  is  the  domicile  of  the  cred- 
itor, not  the  domicile  of  the  debtor,  i^  Debts  owing  by  corporations,  like 
debts  owing  by  individuals,  are  not  property  of  the  debtors  in  any  sense ; 
they  are  obligations  of  the  debtors  and  only  possess  value  in  the  hands  of  the 
creditors.  With  them  they  are  property,  and  in  their  hands  they  may  be 
taxed." 

See  Murray  «.  Charleston,  96  U.  S.  482 ;  Eirtland  «.  Hotchkiss,  100  U.  S. 
491 ;  Railroad  Co.  v.  Collector,  100  U.  S.  595;  United  States  «.  Erie  Ry.  Co., 
infra. 

This  judgment  is  confined,  however,  to  the  case  of  corporate  debts.  It  in 
no  way  touches  upon  the  question  of  corporate  stock,  the  taxation  of  which 
is  involved  in  the  present  case. 

Tax  may  be  Imposed  on  Resident  Holder  of  Stock  in  Foreign  Corporation. 
— ^It  is  well  settled  by  numerous  authorities  that  a  citizen  of  one  state  domi- 
ciled therein  may  be  taxed  upon  the  amount  of  stock  held  by  him  in  a  foreign 
corporation.  State  «.  Branin,  8  Zab.  (N.  J.)  484 ;  State  v.  Bentley,  8  Zab. 
(N.  J.)  582;  Great  Barrington  9.  County  Commissioners,  16  Pick.  572;  Newark 
City  Bfljik  V,  Assessor,  80  N.  J.  L.  18;  McEeen  v.  Northampton  Co.,  49  Pa. 
St.  519;  Whitesell  v.  Northampton  Co.,  49  Pa.  St.  526;  Dyer  «.  Osborne,  11 
R.  I.  821. 

The  reason  of  these  decisions  is  perfectly  obvious.  There  can  be  no  doubt 
that  a  citizen  of  a  state  is  liable  to  taxation  upon  all  personal  property  owned 
by  him,  and  the  mere  fact  that  that  property  lies  m  another  state  cannot 
constitute  any  ground  for  exempting  it  from  taxation.  The  stock  is  not,  it 
is  true,  in  any  sense  within  the  state.  Stock,  which  is  only  the  representative 
of  tangible  property,  cannot  be  said  like  a  debt  to  have  the  domicile  of  the 
owner.  It  becomes  taxable  because  of  the  citizenship  of  the  owner,  and  because 
the  owner  by  becoming  domiciled  in  any  one  state  subjects  all  the  personal 
property  he  has,  wheresoever  situate,  either  within  the  state  or  without,  to 
taxation  under  its  laws. 

Tax  on  Foreign-Heid  Steele. — ^It  is  conceived  that  it  is  equally  clear  that  a 
state  has  power  to  impose  taxes  upon  the  stock  of  all  corporations  chartered 
by  it,  even  though  that  stock  may  be  in  the  hands  of  citizens  of  other  states. 
The  tangible  property  represented  by  the  stock  lies  within  the  limits  of  the 
state  and  may,  therefore,  be  most  properly  subjected  in  this  manner  to  state 
taxation. 

Statutes  will  not,  however,  be  construed  to  subject  the  stock  of  non-resi- 
dents to  taxation,  where  any  other  construction  is  possible.    In  State  v,  Ross, 
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8  Zab.  (N.  J.)  517,  it  Was  decided  that  such  was  not  the  intention  of  the  New 
Jersey  statute.  The  court  dwelt  at  length  on  the  fact  that  the  foreign  stock- 
holder was  undoubtedly  liable  to  be  taxed  in  the  state  where  he  resided. 
Double  taxation  would  be  the  inevitable  consequence  of  holding  him  liable 
under  the  New  Jersey  law.  Such  a  result  the  court  declared  would  undoubt- 
edly be  grossly  unjust.  They  could  not  believe  that  the  Lc^slature  intended 
to  bring  it  about,  and  they  therefore  held  that  the  true  legislative  intent  was 
not  to  subject  foreign-held  stock  in  a  domestic  corporation  to  taxation. 

A  similar  doctrine  was  laid  down  in  State  «.  Thomas,  26  N.  J.  L.  181,  where 
it  was  held  that  an  incorporated  company  of  that  state  could  not  be  taxed 
for  so  much  of  its  capital  as  was  represented  by  stock  standing  in  the  name 
of  and  owned  by  non-resident  stockholders.  The  act  in  question  imposed  a 
tax  upon  the  capital  stock  of  all  corporations,  but  contained  a  clause  spe- 
cially exempting  all  capital  represented  by  stock  which  was  in  its  nature  tax- 
able.   Under  this  act  the  court  held  the  stock  of  non-residents  exempt. 

The  ground  of  this  decision  was  thus  stated  by  Green,  C.  J.:  '*The 
necessary  consequence  of  sustaining  this  assessment  would  be  to  impose  upon 
the  resident  stockholders  the  burthen  of  the  taxes  assessed  upon  the  stock 
of  the  non-resident  stockholders.  The  injustice  of  such  a  result  is  so  gross, 
and  the  improbability  of  any  such  consequence  being  within  the  intent  of  the 
legislature  is  so  strong,  that,  to  obviate  the  difficulty,  it  is  suggested  that  the 
company  having  paid  the  tax,  may  deduct  the  amount  so  paid  from  the  divi- 
denas  that  may  become  payable  to  be  non-resident  stockholders  on  account 
of  whose  stock  the  tax  is  paid.  But  the  assessment  is  to  be  made,  if  at  all, 
against  the  corporation,  not  against  the  non-resident  stockholder.  Nor  can 
it  be  said  to  be  paid  for  the  benefit  of  the  stockholder;  for,  by  the  law,  he 
is  not  liable  to  be  taxed  for  his  stock.  The  non-resident  stockholder  being 
by  law  exempt  from  taxation  upon  his  individual  stock,  and  the  corporation 
being  assessed  in  its  corporate  capacity,  and  having  paid  the  tax  in  conform- 
ity to  the  requirement  of  the  law,  it  is  not  perceived  upon  what  possible 
ground  the  money  is  to  be  recovered  back  on  an  eouity  to  be  raised  against 
the  stockholder."  These  cases,  it  will  be  observea,  do  not  decide  that  the 
stock  owned  by  citizens  of  other  states  in  a  domestic  corporation  is  not  tax- 
able. They  merely  decide  that  under  the  particular  tax  laws  in  question  no 
such  taxation  is  imposed.  They  rest  on  the  familiar  principle  that  the  pre- 
presumption  is  against  double  taxation.  Savings  Bank  «.  New  London,  20 
Conn.  Ill ;  Toll  Bridge  Co.  v,  Osborne,  35  Conn.  7;  Osborn  v.  N.  Y.  &  N.  H. 
R.  R.  Co.,  40  Conn.  491 ;  Savings  Bank  v.  Portsmouth,  62  N.  H.  17;  Ameri- 
can Bank  v.  Mumford,  4  R.  I.  478;  State  v.  Hannibal,  etc.,  P.  R.  Co.,  37  Mo. 
265. 

The  same  question  involved  in  the  principal  case  was  raised  in  Dyer  «.  Os- 
borne, 11  R.  I.  821;  Here  a  citizen  of  Rhode  Island  owned  stock  in  a  manu- 
facturing corporation  in  Massachusetts.  He  was  taxed  on  the  stock  in  Massa- 
chusetts and  was  subsequently  taxed  again  thereon  in  Rhode  Island.  He 
was  held  liable,  however,  in  Rhode  Island  notwithstanding  his  payment  in 
Massachusetts.     The  reasoning  of  the  court  is  clear  and  unanswerable : 

**  The  plea  avers  that  the  defendant  had  already  paid  a  tax  assessed  upon 
the  shares  in  Massachusetts;  it  is  doubtless  a  hardship  for  him  to  pay  taxes 
on  the  same  property  in  two  states.  But  the  Massachusetts  tax,  even  if  valid, 
could  not  divest  this  state  of  its  jurisdiction.  The  laws  of  Rhode  Island  are 
paramount  in  Rhode  Island,  and  all  the  inhabitants  of  the  state  are  subject 
to  them  without  regard  to  the  laws  of  any  other  state.  If  there  be  any 
ground  upon  which  the  defendant  is  entitled  to  exoneration  because  of  the 
Massachusetts  tax,  it  is  that  clause  of  our  constitution  which  declares  that 
Hhe  burdens  of  the  state  ought  to  be  fairly  distributed  among  its  citizens,' 
and  upon  the  claim  that  it  is  unfair  to  tax  him  for  property  in  Rhode  Island 
on  which  he  has  paid  a  tax  in  Massachusetts.     We  do  not  think,  however. 
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that  the  tax  ought  to  be  declared  void  under  that  clause  of  the  constitution. 
It  would  certainly  be  going  too  far*to  hold  that  a  man  of  wealth,  living  in 
Rhode  Island,  cannot  be  taxed  at  all  in  Rhode  Island,  if  his  property  is  all 
invested  in  the  stocks  of  a  manufacturing  corporation  of  another  state  and 
there  subject  to  taxation.  And  if  such  a  man  can  be  taxed  at  all  in  Rhode 
Island,  the  question  of  how  much  is,  within  reasonable  limits,  at  least  a  leg- 
islative, not  a  judicial  question." 

See  in  this  connection  Memphis  o.  Ensley,  6  Tenn.  558. 

Conclusions. — ^The  conclusions  at  which  we  have  arrived  may  be  thus 
summed  up:   . 

A  holder  of  stock  in  a  foreign  corporation  is  liable  to  be  taxed  on  such 
stock  in  the  state  where  he  is  domiciled. 

The  capital  stock  itself  may  also  be  taxed  in  the  foreign  state  which  is 
the  domicile  of  the  corporation. 

The  presumption  is  that  the  intention  of  the  law  was  not  to  impose  the 
latter  tax.  Clear  and  indisputable  language  must  be  used  to  overcome  this 
presumption. 


United  States 

V. 

Erie  Eailwat  Co. 

(106  United  Statss  Eeparts,  827.) 

During  the  period  when  sect.  122  of  the  act  of  June  30,  1864,  c.  173,  as 
amended  by  the  act  of  July  18,  1866,  c.  184,  was  in  force,  a  railway  company 
paid  to  alien  non-resident  holders  of  its  bonds  the  entire  interest  due  from 
time  to  time  thereon.  Held,  that  the  company,  no  claim  having  been  made 
here  against  it  for  any  penalty,  is  liable  to  the  United  States  for  five  per 
cent  on  the  amount  so  paid,  with  interest  thereon  at  the  rate  of  six  per  cent 
per  annum. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  to  recover  taxes  alleged  to  be  due  to  the 
United  States,  the  plaintiff,  on  certain  interest  coupons  paid  by 
the  Erie  Railway  Company,  the  defendant,  in  the  years  1866, 1867, 
1868,  and  1869,  on  bonds  previously  issued  by  it ;  and  also  certain 
penalties  allied  to  be  due  the  plaintiff  for  failure  of  the  defendant 
to  m^ke  returns  of  the  amount  of  the  taxes.  It  was  tried  in  the 
District  Court  upon  an  agreed  statement  of  facts,  of  which  the  fol- 
lowing are  all  that  are  deemed  material  to  explain  the  question 
raised  and  decided.  Prior  to  Sept.  1,  1866,  the  defendant  had 
issued  sterling  coupon  bonds  to  tne  amount  of  £800,000,  dated 
Sept.  1,  1865,  the  principal  of  which  was  payable  two  years  after 
date,  drawing  interest  at  six  per  cent  per  annum,  payable  semi- 
annually on  the  first  days  of  March  and  September  of  each  year ; 
and  the  principal  and  interest  of  which  were  payable  in  London, 
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England,  at  the  oflSce  of  Jtraius  S.  Morgan  &  Co.,  bankers,  of  Lon- 
don ;  after  March  1,  1868,  and  prior  to  Sept.  1, 1868,  the  defendant 
had  isfiued  and  sold  bonds  of  the  same  class  amounting  to  £200,- 
000,  the  principal  and  interest  of  which  were  payable  at  the  same 
place  as  tne  bonds  previously  issued ;  all  the  bonds  with  coupons 
for  interest  attached  were  sold  directly  to  J.  S.  Morgan  &  Co.,  J. 
T.  Mackenzie,  and  Stern  Brothers,  all  foreign  bankers,  having  their 
places  of  business  in  London,  and  were  by  them  sold  to  their  cus- 
tomers in  England  and  on  the  continent  of  Europe ;  during  the  years 
1866,  1867,  1868,  1869,  the  bonds  and  coupons  were  all  held  by 
non-resident  aliens,  and  not  by  citizens  of  the  United  States,  except 
bonds  to  the  amount  of  £20,000,  and  the  coupons  attached,  which 
were  held  and  owned  by  a  citizen  or  citizens  of  the  United  States 
residing  in  Europe ;  the  amount  of  interest  on  all*  the  bonds  was 
provided  for,  and  sent  forward  by  the  defendant,  in  one  sum  or 
block,  to  J.  S.  Morgan  &  Co.,  who,  before  the  dates  at  which  it 
fell  due,  and  as  it  fell  due,  paid  it,  at  their  banking  house  in  Lon- 
don, to  the  holders  of  the  bonds  and  coupons;  the  amount^  of  in- 
terest paid  in  the  years  mentioned  on  the  above  described  bonds 
was  £186,000,  of  which  £4200  were  paid  on  the  £20,000  held  by 
a  citizen  or  citizens  of  the  United  States ;  the  defendant  made  no 
returns  to  the  assessor,  or  to  any  other  officer  of  the  internal  revenue 
or  the  United  States,  of  the  payment  of  the  intei"est,  or  any  part 
thereof,  nor  did  it  ever  pay  to  the  United  States,  or  to  any  one  on 
their  behalf,  five  per  cent  tax,  or  any  tax  on  the  interest,  or  any 
part  thereof;  nor  did  it  withhold  the  tax,  or  any  part  thereof,  from 
the  amount  of  the  interest,  but  paid  the  full  amount  to  the  holders 
of  the  bonds ;  and  no  assessment  was  ever  made  by  the  plaintiff,  or 
by  any  officer  of  the  plaintiff,  on  the  defendant  for  any  portion  of 
tne  tax,  nor  was  any  demand  ever  made  on  the  defendant  for  the 
payment  of  the  same  to  the  United  States  until  Dec.  31,  1872. 

The  court  held  that  the  company  was  not  liable  for  a  tax  on  the 
£181,800  sterling  paid  for  interest  upon  coupons  and  bonds  owned 
and  held  by  non-resident  aliens,  but  was  liable  for  the  tax  on  £4200 
sterling  paid  for  interest  on  coupons  and  bonds  owned  and  held  by 
citizens  of  the  United  States ;  and,  also,  that  it  was  liable  for  only 
one  penaltjr  for  failure  to  make  return  to  the  revenue  officer  of  the 
amount  paid.  Judgment  was  rendered  accordingly,  wliich,  on  error, 
was  affirmed  by  the  Circuit  Court.  This  writ  of  error  was  then 
brought  by  the  United  States.  No  claim  for  any  penalty  was  made 
in  the  argument  here  on  behalf  of  the  United  States,  the  only  ques- 
tion presented  for  determination  being  whether  the  court  below 
erred  in  holding  that  the  company  was  not  liable  for  the  alleged 
tax  of  five  per  cent  on  the  £181,800  sterling  interest  which  it 
had  paid  to  non-resident  alien  owners  and  holders  of  its  coupons 
and  bonds. 

The  action  was  founded  on  sect.  122  of  the  act  of  June  30, 1864, 
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c.  173,  a8  amended  by  the  act  of  July  13,  1866.  c.  184,  which  is  as 
follows :  "  Tliat  any  railroad,  canal,  turnpike,  canal  navigation,  or 
slack-water  company,  indebted  for  any  money  for  which  bonds  or 
other  evidence  of  indebtedness  have  been  issued,  payable  in  one 
or  more  years  after  date,  upon  which  interest  is  stipulated  to  be 
paid,  or  coupons  representing  the  interest,  or  any  such  company 
that  may  have  declared  any  dividend  in  scrip  or  money  due  or  pay- 
able to  its  stockholders,  including  non-resiaents,  whether  citizens 
or  aliens,  as  part  of  the  earnings,  profits,  income,  or  gains  of  such 
company,  and  all  profits  of  such  company  carried  to  flie  account  of 
any  fund,  or  used  for  construction,  shall  be  subiect  to  and  pay  a 
tax  of  five  per  centum  on  the  amount  of  all  such  mterest  or  coupons, 
dividends  or  profits,  whenever  and  wherever  the  same  shall  be  pay- 
able, and  to  whatsoever  party  or  person  the  same  may  be  payable, 
including  nbn-residents,  whether  citizens  or  aliens ;  and  said  com- 
panies are  hereby  authorized  to  deduct  and  withhold  from  all  pay- 
ments on  account  of  any  interest  or  coupons  and  dividends  due 
and  payable  as  aforesaid,  the  tax  of  five  per  centum;  and  the  pay- 
ment of  the  amount  of  said  tax,  so  deducted  from  the  interest  ot 
coupons  or  dividends,  and  certified  by  the  president  or  treasurer  of 
said  company,  shall  discharge  said  company  from  that  amount  of 
the  dividend,  or  interest,  or  coupon  on  the  bonds  or  other  evidences 
of  their  indebtedness,  so  held  oy  any  person  or  party  whatever, 
except  where  said  companies  may  have  contracted  otherwise.  And 
a  list  or  return  shall  be  made  and  rendered  to  the  assessor  or  assist- 
ant assessor  on  or  before  the  tenth  day  of  the  month  following 
that  in  which  said  interest,  coupons,  or  dividends  becomes  due  and 
payable,  and  as  often  as  every  six  months ;  and  said  list  or  return 
shall  contain  a  true  and  faithful  account  of  the  amount  of  tax,  and 
there  shall  be  annexed  thereto  a  declaration  of  the  president  or 
treasurer  of  the  company,  under  oath  or  aflSrmation,  in  form  and 
manner  as  may  be  prescribed  by  the  Commissioner  of  Internal 
lievenue,  that  the  same  contains  a  true  and  faithful  account  of  said 
tax.  And  for  any  default  in  making  or  rendering  such  list  or  re- 
turn, with  the  declaration  annexed,  or  of  the  payment  of  the  tax 
as  aforesaid,  the  company  making  such  default  shall  forfeit  as  a 
penalty  the  sum  of  one  thousand  dollars ;  and  in  case  of  any  default 
m  making  or  rendering  said  list  or  return,  or  of  the  payment  of  the 
tax,  or  any  part  thereof,  as  aforesaid,  the  assessment  and  collection 
of  the  tax  and  penalty  shall  be  made  according  to  the  provisions  of 
law  in  other  cases  of  neglect  or  refusal :  Provided,  that  whenever 
any  of  the  companies  mentioned  in  this  section  shall  be  unable  to 
pay  the  interest  on  their  indebtedness,  and  shall  in  fact  fail  to  pay 
such  interest,  that  in  such  cases  the  tax  levied  by  this  section  snail 
not  be  paid  to  the  United  States  until  said  companies  resume  the 
payment  of  interest  on  their  indebtedness." 
The  case  was  argued  for  the  United  States  at  the  last  term  by  Mr. 
13  A.  f&  E.  R.  Cas.— 21 
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Edwin  B.  Smith,  Assistant  Attorney-General,  and  at  the  present 
term  by  The  Solicitor-General. 
Mr.  William  D.  Shipman,  contra. 

Watie,  C.  J. — This  indgment  is  reversed  on  the  authority  of  Rail- 
road Company  v.  Collector,  100  U.  S.  595,.  and  the  cause  is  re- 
manded with  instructions  to  enter  a  judgment  in  favor  of  the 
United  States,  for  the  equivalent  in  lawful  money  of  the  United 
States  of  the  tax  of  nine  thousand  three  hundred  pounds  sterling, 
with  interest  at  the  rate  of  six  per  cent  per  annum  from  the  several 
times  when  the  same  became  due  and  payable  according  to  the 
agreed  statement  of  facts  on  which  the  submission  was  made  be- 
low. As  no  claim  was  made,  on  the  argument  in  this  court,  either 
for  a  penaltv  or  for  the  currency  value  of  the  pounds  sterling  when 
the  taxes  fell  due,  we  have  not  considered  the  questions  which  would 
have  arisen  if  such  a  demand  had  been  made.  For  these  reasons 
the  judgment  will  be  without  penalties  and  for  the  present  value  of 
the  pounds  sterling  in  lawful  money. 

Eeversed. 

Mr.  Justice  Field  dissenting. — I  am  not  able  to  agree  with  the 
majoritv  of  the  court  in  the  decision  of  this  case.  The  tax  which 
is  sustamed  is,  in  my  iudgment,  a  tax  upon  the  income  of  non- 
resident aliens  and  nothing  else.  The  122d  section  of  the  act  of 
June  30,  1864,  c.  173,  as  amended  by  that  of  July  13, 1866,  c.  184, 
subjects  the  interest  on  the  bonds  of  the  company  to  a  tax  of  five 
per  cent  and  authorizes  the  company  to  deduct  it  from  the  amount 
payable  to  the  coupon  holder,  wnether  he  be  a  non-resident  alien  or 
a  citizen  of  the  United  States.  The  company  is  thus  made  the 
agent  of  the  government  for  the  collection  oi  the  tax.  It  pavs 
nothing  itself ;  the  tax  is  exacted  from  the  creditor,  the  party  w£o 
holds  the  coupons  for  interest.  No  collocation  of  words  can  change 
this  fact.  And  so  it  was  expressly  adjudged  with  reference  to  a 
similar  tax  in  the  case  of  the  United  States  v.  Kailroad  Company, 
reported  in  the  17th  of  Wallace.  There  a  tax,  under  the  same 
statute,  was  claimed  upon  the  interest  of  bonds  held  by  the  city  of 
Baltimore.  And  it  was  decided  that  the  tax  was  upon  the  bond- 
holder and  not  upon  the  corporation  which  had  issued  the  bonds ; 
that  the  corporation  was  only  a  convenient  means  of  collecting^ it ; 
and  that  no  pecuniary  burden  was  cast  upon  the  corporation.  This 
was  the  precise  question  upon  which  the  decision  of  that  case  turned. 

A  paragraph  irom  the  opinion  of  the  court  will  show  this  be- 
yond controversy.  "It  is  not  taxation,"  said  the  court,  "that 
government  should  take  from  one  the  profits  and  gains  of  another. 
That  is  taxation  which  compels  one  to  pay  for  the  support  of  the 
government  from  his  own  gains  and  of  his  own  property.  In  the 
cases  we  are  considering,  the  corporation  part;^  not  with  a  farthing 
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of  its  own  property.  Whatever  sum  it  pays  to  the  government  is  the 
property  of  another.  Whether  the  tax  is  five  per  cent  on  the  div- 
idend or  interest,  or  whetlier  it  be  fifty  per  cent,  the  corporation  is 
neither  richer  nor  poorer.  Whatever  it  thus  pays  to  the  govern- 
ment, it  by  law  witholds  from  the  creditor.  If  no  tax  exists,  it 
pays  seven  percent,  or  whatever  be  its  rate  of  interest,  to  its  credi- 
tor in  one  unbroken  sum.  If  there  be  a  tax,  it  pays  exactly  the 
same  sum  to  its  creditor,  less  five  per  cent  thereof,  and  this  five  per 
cent  it  pays  to  the  government.  The  receivers  may  be  two,  or  the 
receiver  may  be  one,  but  the  payer  pays  the  same  amount  in  either 
event.  It  is  no  pecuniary  burden  upon  the  corporation,  and  no 
taxation  of  the  corporation.  The  burden  falls  on  tne  creditor.  He 
is  the  party  taxed.  In  the  case  before  us,  this  question  controls  its 
decision.  If  the  tax  were  upon  the  railroad,  there  is  no  defence : 
it  must  be  paid.  But  we  hold  that  the  tax  imposed  by  the  122d 
section  is  in  substance  and  in  law  a  tax  upon  the  income  of  the 
creditor  or  stockholder,  and  not  a  tax  upon  the  corporation."  See 
also  Haight  v.  Railroad  Company,  6  Wall.  15,  and  Railroad  ConH- 
panv  V.  Jackson,  7  id.  262,  269. 

The  bonds,  upon  the  interest  of  which  the  tax  in  this  case  was 
laid,  are  held  in  Europe,  principally  in  England  ;  they  were  nego- 
tiated there ;  the  principal  and  interest  are  payable  there ;  they  are 
held  by  aliens  there,  and  the  interest  on  them  has  always  been  paid 
there.  The  money  which  paid  the  interest  was,  until  paid,  the 
property  of  the  company ;  when  it  became  the  property  of  the 
bondholders  it  was  outside  of  the  jurisdiction  of  the  iJnited  States. 

Where  is  the  authority  for  this  tax  ?  It  was  said  by  counsel  on 
the  argument  of  the  case — somewhat  facetiously,  I  thought  at  the 
time — that  Congress  might  impose  a  tax  upon  property  anywhere 
in  the  world,  and  this  court  could  not  question  the  validity  of  the 
law,  though  the  collection  of  the  tax  might  be  impossible,  unless, 
perchance,  the  owner  of  the  property  should  at  some  time  visit  this 
country  or  have  means  in  it  which  could  be  reached.  This  court 
will,  of  course,  never,  in  terms,  announce  or  accept  any  such  doc- 
trine as  this.  And  yet  it  is  not  perceived  wherein  the  substantial 
difference  lies  between  that  doctrine  and  the  one  which  asserts  a 
power  to  tax,  in  any  case,  aliens  who  are  beyond  the  limits  of  the 
country.  The  debts  of  the  company,  owing  for  interest,  are  not 
property  of  the  company,  although  counsel  contended  they  were, 
and  would  thus  make  the  wealth  of  the  country  increase  by  the 
augmentation  of  the  debts  of  its  corporations.  Debts  being  obli- 
gations of  the  debtors  are  the  property  of  the  creditors,  so  far  as 
they  have  any  commercial  value,  and  it  is  a  misuse  of  terms  to  call 
them  anything  else ;  they  accompany  the  creditors  wherever  the 
latter  go ;  their  situs  is  with  the  latter.  I  have  supposed  heretofore 
that  this  was  common  learning,  requiring  no  argument  for  its  sun- 
port,  being,  in  fact,  a  self-evident  truth,  a  recognition  of  which  f ol- 
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lowed  its  statement.  Nor  is  this  the  less  ^  because  the  interest 
may  be  called  in  the  statute  a  part  of  the  gains  and  profits  of  the 
company.  Woixls  cannot  change  the  fact,  though  they  may  mis- 
lead and  bewilder.  The  thing  remains  through  all  disguises  of 
terms.  If  the  company  makes  no  gains  or  profits  on  its  business 
and  borrows  the  money  to  meet  its  interest,  though  it  be  in  the 
markets  abroad,  it  is  still  required  under  the  statute  to  withhold  from 
it  the  amount  of  the  taxes.  If  it  pays  the  interest,  though  it  be 
with  funds  which  were  never  in  the  United  States,  it  must  deduct 
the  taxes.  The  government  thus  lays  a  tax,  through  the  instrumen- 
tality of  the  company,  upon  the  income  of  a  non-resident  alien  over 
whom  it  cannot  justly  exercise  any  control,  nor  upon  whom  it  caa 
justly  lay  any  burden. 

The  Chief  Justice,  in  his  opinion  in  this  case,  when  affirming 
the  judgment  of  the  District  Court,  happily  condensed  the  whole 
matter  into  a  few  words.  "The  tax,"  he  says,  "  for  which  the  suit 
was  brought,  was  the  tax  upon  the  owner  of  the  bond,  and  not  upon 
the  defendant.  It  was  not  a  tax  in  the  nature  of  a  tax  in  rem  upon 
the  bond  itself,  but  upon  the  income  of  the  owner  of  the  bond,  de- 
rived from  that  particular  piece  of  property.  The  foreign  owner 
of  these  bonds  was  not  in  any  respect  subject  to  the  jurisdiction  of 
the  United  States,  neither  was  this  portion  of  his  income.  His 
debtor  was,  and  so  was  the  money  of  liis  debtor ;  but  the  money  of 
his  debtor  did  not  become  a  part  of  his  income  until  it  was  paid 
to  him,  and  in  this  case  the  payment  was  outside  of  the  United 
States,  in  accordance  with  the  obligations  of  the  contract  which  he 
held.  The  power  of  the  United  States  to  tax  is  limited  to  persons, 
property,  and  business  within  their  jurisdiction,  as  much  as  that 
of  a  State  is  limited  to  the  same  subjects  within  its  jurisdiction. 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300." 

"  A  personal  tax,  says  the  Supreme  Court  of  New  Jersey,  "  is 
the  burden  imposed  by  government  on  its  own  citizens  for  the  ben- 
efits which  that  government  affords  by  its  protection  and  its  laws, 
and  any  government  which  should  attempt  to  impose  such  a  tax  on 
citizens  of  other  States  would  justly  incur  the  rebuke  Of  the  in- 
telligent sentiment  of  the  civilized  world."  State  v.  Ross,  23  N.  J.  L. 
517,  521. 

In  imposing  a  tax,  says  Mr.  Chief  Justice  Marshall,  the  legisla- 
ture acts  upon  its  constituents.  "All  subjects,"  he  adds,  "over 
which  the  power  of  a  State  extends  are  objects  of  taxation,  but 
those  over  which  it  does  not  extend  are,  upon  the  soundest  princi- 
ples, exempt  from  taxation.  This  proposition  may  almost  be  pro- 
nounced self-evident."  McCuUoch  v.  Maryland,  4  Wheat.  316, 
428. 

There  are  limitations  upon  the  powers  of  all  governments,  with- 
out any  express  designation  of  them  in  their  organic  law ;  limita- 
tions  whicn  inhere  in  their  very  nature  and  structure,  and  this  is 
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one  of  them, — that  no  rightful  authority  can  be  exercised  by  them 
over  alien  subjects,  or  citizens  resident  abroad  or  over  their  prop- 
erty there  situated.  This  doctrine  may  be  said  to  be  axiomatic,  and 
courts  in  England  have  felt  it  so  obligatory  upon  them,  that  where 
general  terms,  used  in  acts  of  Pailiament,  seem  to  contravene  it, 
they  have  narrowed  the  construction  to  avoid  that  conclusion.  In 
a  memorable  case  decided  by  Lord  Stowell,  which  involved  the  le- 
gality of  the  seizure  and  condemnation  of  a  French  vessel  engaged 
in  the  slave  trade,  which  was,  iii  terms,  within  an  act  of  !rarlia-^ 
ment,  that  distinguished  judge  said  :  "That  neither  this  British  act 
of  Parliament  nor  any  commission  founded  on  it  can  affect  any 
right  or  interest  of  foreigners  unless  they  are  founded  upon  prin- 
ciples and  impose  regulations  that  are  consistent  with  the  law  of 
nations.  That  is  the  only  law  which  Great  Britain  can  apply  to 
them,  and  the  generality  of  any  terms  employed  in  an  act  of 
Parliament  must  be  narrowed  in  construction  by  a  religious  adhe- 
rence thereto."     The  Le  Louis,  2  Dod  210,  239. 

Similar  language  was  used  by  Mr.  Justice  Bailey  of  the  King's 
Bench,  where  the  question  was  whether  the  act  of  Parliament, 
T^hich  declared  the  slave  trade  and  all  dealings  therewith  unlaw- 
ful, justified  the  seizure  of  a  Spanish  vessel,  with  a  cargo  of  slaves 
on  board,  by  the  captain  of  an  English  naval  vessel,  audit  was  held 
that  it  did  not.  The  odiousness  of  the  trade  would  have  carried 
the  Justice  to  another  conclusion  if  the  public  law  would  have  per- 
mitted it,  but  he  said,  "That,  although  the  language  used  by  the 
legislature  in  the  statute  referred  to  is  undoubtedly  very  strong, 
yet  it  can  only  apply  to  British  subjects,  and  can  only  render  the 
slave  trade  unlawiul  if  (5arried  on  by  them  ;  it  cannot  apply  in  any 
way  to  a  foreigner.  It  is  true  that,  if  this  were  a  trade  contrary  to 
the  law  of  nations,  a  foreigner  could  not  maintain  this  action.  But 
it  is  not ;  and  as  a  Spaniard  could  not  be  considered  as  bound  by 
the  acts  of  the  British  legislature  prohibiting  this  trade,  it  would 
be  unjust  to  deprive  him  of  a  remedy  for  the  heavy  damage  he 
has  sustained."    Madrazo  v,  Willes,  3  Barn.  &  Aid.  353. 

In  The  ApoUon,  a  libel  was  filed  against  the  collector  of  the 
District  of  St.  Mary's  for  damages  occasioned  by  the  seizure  of 
the  ship  and  cargo  whilst  lying  in  a  river  within  the  territoiy  of 
the  King  of  Spam,  and  Mr.  Justice  Story  said,  speaking  for  the 
court,  that  "The  laws  of  no  nation  can  justly  extend  beyond  its 
own  jurisdiction,  except  so  far  as  regards  its  own  citizens.  They 
<5an  have  no  force  to  control  the  sovereignty  or  rights  of  any  other 
nation  within  its  own  jurisdiction.  And  however  general  and 
<5omprehensive  the  phi'aseology  used  in  our  municipal  laws  may 
be,  they  must  always  be  restricted  in  constniction  to  places  and 
persons  upon  whom  the  legislatures  have  authority  and  jurisdic- 
tion."    9  Wheat.  362. 

When  the  United  States  became  a  separate  and  independent 
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nation,  they  became,  as  said  by  Chancellor  Kent,  "  subiect  to  that 
system  of  rules  which  reason,  morality,  and  cnstom  had  established 
among  the  enlightened  nations  of  Europe  as  their  public  law,"  and 
by  the  light  of  that  law  must  their  dealings  with  persons  of  a  for- 
eign jurisdiction  be  considered ;  and  according  to  that  law  thei-e 
could  be  no  debatable  question,  that  the  jurisdiction  of  the  United 
States  over  persons  ana  property  ends  where  the  foreign  jurisdic- 
tion begins. 

What  urgent  reasons  press  upon  us  to  hold  that  this  doctrine  of 
public  law  may  be  set  aside,  and  that  the  United  States,  in  disi^- 
gard  of  it,  may  lawfully  treat  as  subject  to  their  taxing  power  the 
income  of  non-resident  aliens,  derived  from  the  intei-est  received 
abroad  on  bonds  of  corporations  of  this  country  negotiable  and 
payable  there  ?  If,  in  the  form  of  taxes,  the  United  States  may 
authorize  the  withholding  of  a  portion  of  such  interest,  the  amount 
will  be  a  matter  in  their  discretion ;  they  may  authorize  the  whole 
to  be  withheld.  And  if  they  can  do  this,  why  may  not  the  States 
do  the  same  thing  with  reference  to  the  bonds  issued  by  corpora- 
tions created  under  their  laws?  They  will  not  be  slow  to  act  upon 
the  example  set.  If  such  a  tax  may  be  levied  by  the  United 
States  in  tne  rightful  exercise  of  their  taxing  power,  why  may  not 
a  similar  tax  be  levied  upon  the  interest  on  bonds  of  the  same 
corporations  by  the  States  within  their  respective  jurisdictions  in 
the  rightful  exercise  of  their  taxing  power  ?  What  is  sound  law 
for  one  sovereignty  ought  to  be  sound  law  for  another. 

It  is  said,  in  answer  to  these  views,  that  the  governments  of 
Europe— or  at  least  some  of  them,  where  a  tax  is  laid  on  incomes 
—deduct  from  the  interest  on  their  public  debts  the  tax  due  on 
the  amount  as  income,  whether  payable  to  a  non-resident  alien  or 
a  subject  of  the  country.  This  is  true  in  some  instances,  and  it 
has  been  suggested,  in  justification  of  it,  that  the  interest,  being 
payable  at  t£eir  treasuries,  is  under  their  control,  the  money 
designated  for  it  being  within  their  jurisdiction  when  set  apart 
for  the  debtor,  who  must  in  person  or  by  agent  enter  the  country 
to  receive  it.  That  presents  a  case  different  from  the  one  before 
us  in  this, — that  here  the  interest  is  payable  abroad,  and  the  money 
never  becomes  the  property  of  the  debtor  until  actually  paid  to 
him  there.  So,  whether  we  speak  of  the  obligation  of  the  com- 
pany to  the  holder  of  tlie  coupons,  or  the  money  paid  in  its  fulfil- 
ment, it  is  held  abroad,  not  being,  in  either  case,  within  the  jui-is- 
diction  of  the  United  States.  And  with  reference  to  the  taxation 
of  the  interest  on  public  debts,  Mr.  Phillimore,  in  his  Treatise  on 
International  Law,  says :  "  It  may  be  quite  right  that  a  person 
having  an  income  accruing  from  money  lent  to  a  foreign  State 
shoula  be  taxed  by  his  own  country  on  his  income  derived  from 
this  source ;  and,  if  hjs  own  country  impose  an  income  tax,  it  is, 
of  course,  a  convenience  to  all  parties  that  the  government  which 
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is  to  receive  the  tax  should  .deduct  it  from  the  debt  which,  in  this 
instance,  that  government  owes  to  the  payer  of  the  tax,  and  thus 
avoid  a  double  process ;  but  a  foreigner,  not  resident  in  the  State, 
is  not  liable  to  be  taxed  by  the  State ;  and  it  seems  unjust  to  a  for- 
eign creditor  to  make  use  of  the  madiinery  which,  on  the  ground 
of  convenience,  is  applied  in  the  cases  of  domestic  creditors,  in 
order  to  subject  him  to  a  tax  to  which  he  is  not  on  principle 
liable."    Vol.  ii.  pp.  14,  15. 

Here,  also,  is  a  further  diflference :  tlie  tax  here  is  laid  upon  tlie 
interest  due  on  private  contracts.  As  observed  by  counsel,  no 
other  government  has  ever  ufidertaken  to  tax  the  income  of  sub- 
jects of  another  nation  accruing  to  them  at  their  own  domicile 
upon  property  held  there,  and  arising  out  of  ordinary  business,  or 
contracts  between  individuals. 

This  case  is  decided  upon  the  authority  of  Eailroad  Company 
V,  Collector,  reported  in  100  U.  S.,  and  the  doctrines  from  which 
I  dissent  necessarily  flow  from  that  decision.  When  that  decision 
was  announced  I  was  apprehensive  that  the  conclusions  would 
follow  which  I  now  see  to  be  inevitable.  It  matters  not  what  the 
interest  may  be  called,  whether  classed  amon^  gains  and  profits, 
or  covered  up  by  other  forms  of  expression,  the  fact  remains,  the 
tax  is  laid  upon  it,  and  that  is  a  tax  which  comes  from  the  party 
entitled  to  the  interest, — here,  a  non-resident  alien  in  England, 
who  is  not,  and  never  has  been,  subject  to  the  jurisdiction  of  this 
country. 

In  that  case  the*  tax  is  called  an  excise  on  the  business  of  the 
class  of  corporations  mentioned,  and  is  held  to  be  laid,  not  on  the 
bondholder  who  receives  the  interest,  but  upon  the  earnings  of  the 
corporations  which  pay  it.  How  can  a  tax  on  the  interest  to  be 
paid  be  called  a  tax  on  the  earnings  of  the  corporation  if  it  earns 
nothing — ^if  it  borrows  the  money  to  pay  the  interest  ?  How  can 
it  be  said  not  to  be  a  tax  upon  the  income  of  the  bondholder  when 
out  of  his  interest  the  tax  is  deducted? 

That  case  was  not  treated  as  one,  the  disposition  of  which  was 
considered  important,  as  settling  a  rule  of  action.  The  opening 
language  of  the  opinion  is:  ^^  As  the  sum  involved  in  this  suit  is 
small,  and  the  law  under  which  the  tax  in  question  was  collected 
has  long  since  been  repealed,  the  case  is  of  little  consequence  as 
regards  any  principle  involved  in  it  as  a  rule  of  future  action." 
But .  now  it  IS  invoked  in  a  case  of  great  magnitude,  and  many 
other  similar  cases,  as  we  are  informed,  are  likely  soon  to  be  before 
us;  and  though  it  overrules  repeated  and  solemn  adjudications 
rendered  after  full  argument  and  mature  deliberation,  though  it  is 
opposed  to  one  of  the  most  important  and  salutary  principles  of 
public  law,  it  is  to  be  received  as  conclusive,  and  no  further  word 
from  the  court,  either  in  explanation  or  justification  of  it,  is  to  be 
heard.     I  cannot  believe  that  a  principle  so  important  as  the  one 
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announced  here,  and  so  injurions  in  its  tendencies,  so  well  calcu- 
lated to  elicit  unfavorable  comment  from  the  enlightened  senti- 
ment of  the  civilized  world,  will  be  allowed  to  pass  unchallenged, 
thouffh  the  court  is  silent  upon  it. 

I  think  the  judgment  should  be  affirmed. 

Subsequently  an  application  was  made  for  a  re-argument. 

Waite,  C.  J. — ^When  this  case  was  argued,  no  special  claim  was 
made  for  a  judgment  based  on  the  currency  value  of  the  pounds 
sterling  at  the  time  the  taxes  sued  for  ought  to  have  been  paid,  and 
for  that  reason  a  judgment  was  ordered  for  the  present  value  of 
pounds  sterling  in  lawful  money.  We  are  now  asked  to  rehear  the 
case  for  the  purpose  of  considering  that  question. 

The  company  was  liable  for  taxes  of  five  per  cent,  on  the  amounts 
of  interest  paid.  As  the  payments  were  all  made  in  pounds  sterling, 
the  conoputations  must  necessarily  be  on  that  basis.  Sect.  9  of  the 
act  of  July  13,  1866,  c.  184,  made  it  the  duty  of  the  company  to 
return  a  list  of  the  pi*escribed  taxes  to  the  assessor.  In  making  up 
such  lists  the  act.required  that  it  should  be  declared  whether  the 
amounts  were  stated  according  to  their  values  in  legal-tender  cur- 
rency or  in  coined  money.  When  stated  in  coined  money,  it  was 
the  duty  of  the  assessor  to  reduce  them  to  their  equivalent  in  legal- 
tender  currency,  according  to  the  value  of  coined  money  in  cur- 
rency for  the  time  covered  by  the  returns.  All  lists  furnished  the 
collectors  by  the  assessors  were  required  to  "  contain  the  several 
amounts  of  taxes  assessed,  estimated,  or  valued  in  legal-tender  cur- 
rency only." 

In  Savings  Bank  v.  United  States,  19  Wall.  227,  240,  it  was  de- 
cided that  a  suit  at  law  might  be  maintained  for  the  recovery  of  a 
tax  on  interest  paid,  even  though  no  list  had  been  returned  and  no 
assessment  made ;  and  in  the  opinion  it  was  said :  '^  No  other  assess- 
ment than  that  made  by  the  statute  was  necessary  to  determine  the 
extent  of  the  bank'sliability.  An  assessment  is  only  determining 
the  value  of  the  thing  taxed,  and  the  amount  of  tax  required  of  each 
individual.  It  may  oe  made  by  the  designated  officers  or  by  the 
law  itself.  In  the  present  case  the  statute  required  every  savings 
bank  to  pay  a  tax  of  five  per  cent,  on  all  undistributed  earnings 
made,  or  added  during  the  year  to  their  contingent  funds.  There 
was  no  occasion  or  room  for  any  other  assessment.  This  was  a 
charge  of  a  certain  sum  upon  the  bank,  and  without  more  it  made 
the  bank  a  debtor." 

In  the  present  case  no  list  was  returned  by  the  company  and  no 
assessment  made  by  the  assessor.  Consequently  no  list  was  ever 
furnished  the  collector,  and  the  amount  to  be  paid  in  currency  was 
never  officially  ascertained.  This  suit  is,  therefore,  for  the  debt 
which  the  company  owes,  to  wit,  five  per  cent  of  the  pounds  ster- 
ling it  has  paid  as  interest  on  its  bonds.     If  thedebthad  been  paid 
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at  the  time  it  was  dne,  the  officers  chargeable  with  the  collection 
C^oald  have  accepted  nothing  but  legal-tender  currency,  and  to  an 
amonnt  equivalent  to  the  value  of  the  coin  which  was  owing.  In 
other  words,  the  debt  was  in  the  nature  of  an  obligation  to  pay  in 
coin,  but  which  the  government  would  not  receive  in  anything  but 
legal-tender  currency  of  equal  value  with  the  coin.  This  is  a  suit 
for  the  recovery  of  that  deot  as  a  debt.  If  there  were  now  any  dif- 
ference in  value  between  coin  and  currency,  it  would  have  been 
proper  to  render  the  judgment  for  the  coin  or  its  equivalent  in  cur- 
rency. Gregory  v.  Morris,  96  U.  S.  619.  As  there  is  no  sudi 
di£Eerence,  a  general  judgment  for  the  amount  due  is  all  that  is  nec- 
essary. The  amount  oi  the  debt  was  always  a  fixed  sum  in  pounds 
sterling.  The  provision  for  the  estimation  of  the  value  of  this  debt 
in  legal-tender  currency  was,  in  our  opinion,  a  regulation  of  the 
mode  of  collection,  and  not  a  change  in  the  amount  of  the  obliga- 
tion. As  promptness  was  required  in  the  payment  of  taxes,  and 
the  amount  to  be  paid  in  currency  would  not  ordinarily  exceed  the 
value  of  the  coin  which  was  due,  it  was  thought  proper  by  the  go- 
vernment to  require  its  officers  to  make  collections  m  currency.  For 
that  reason  it  was  provided  that  in  making  out  the  tax-lists  the 
amount  necessary  to  discharge  coin  taxes  in  ourrency  should  be  set 
down^  rather  than  the  amount  of  the  coin  that  was  owing.  In  this 
way  tiiere  would  be  less  opportunity  for  confusion  in  the  accounts 
between  the  government  and  its  officers. 

As  upon  this  application  we  have  had  the  benefit  of  a  printed 
brief  by  the  Solicitor-General  on  behalf  of  the  United  States,  and 
upon  full  consideration  are  satisfied  that  the  judgment  as  it  ftands 
is  right,  notwithstanding  the  claim  that  is  now  made^  the  applica- 
tion for  a  reheai*ing  is 

Denied. 

Remarks  on  the  Principal  Case. — The  principal  case  is  one  of  great  interest, 
inasmuch  as  it  must  be  taken  to  somewhat  unsettle  the  anthority  of  The  State 
Tax  on  Foreign-held  Bonds,  15  Wall.  800,  and  also  to  overrule  several  cases 
construing  the  act  of  1864  in  question. 

In  the  case  of  The  State  Tax  on  Foreign-held  Bonds,  15  Wall.  800,  the  facts 
were  these :  The  State  of  Pennsylvania,  by  certain  acts  of  Assembly  imposed 
a  tax  of  three  mills  per  cent  upon  the  capital  of  all  debts  due  by  solvent 
debtora.  Where  a  corporation  was  the  debtor,  it  was  authorized  to  deduct 
the  amount  of  the  tax  irom  the  interest,  and  was  subsequently  bound  to  ac- 
count to  the  commonwealth  for  the  amount  of  the  tax.  A  portion  of  the 
bonds  of  the  corporation  in  question  was  held  by  non-residents  of  the  State, 
and  an  attempt  was  made  to  enforce  the  law  as  to  these  bonds.  The  court 
held,  however,  that  the  right  of  taxation  was  co-extensive  with  jurisdiction, 
that  the  situs  of  the  debt  in  question  was  the  residence  of  the  creditor,  that  the 
tax  was  specificidly  on  the  debt  of  the  creditor  and  not  on  the  corporation,  and 
hence  that  as  to  the  foreign-held  bonds  the  law  was  inapplicable. 

See  also  the  case  of  Murray  v.  Charleston,  96  U.  8.  433,  where  the  question 
is  discussed  but  not  passed  upon.     See  Eirtland  «.  Hotchkiss,  100  U.  S.  491. 

It  might  be  supposed  that  the  decision  in  the  case  of  The  State  Tax  on  Foreign- 
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held  Bonds  would  apply  directly  to  the  present  case — the  more  so  as  the  act 
of  June  80,  1864,  sect.  122,  has  been  several  times  construed  to  be  a  tax  on  the 
creditor  or  stockholder,  and  not  upon  the  corporation.  In  Haight «.  Railroad 
Co.,  6  Wall.  15,  the  question  arose  as  to  whether  the  act  was  applicable  in 
case  of  a  corporation  mortgage,  in  which  the  corporation  covenanted  to  pay 
interest  ''without  any  deduction,  defalcation,  or  abatement  to  be  made  of 
anything  for  or  in  respect  of  any  taxes,  charges,  or  assessments  whatsoever/^ 
The  court,  however,  held  the  tax  to  be  an  income  tax  on  the  bondholders, 
and  decided  that  the  act  was  applicable  accordingly.  In  the  subsequent  case 
of  United  States  o.  Railroad  Co.,  17  Wall.  322,  it  was  specifically  held  that  the 
tax  imposed  by  this  section  was  a  tax  upon  the  creditor  and  not  upon  the 
corporation,  and  that  the  corporation  was  only  made  use  of  as  a  convenient 
means  of  collecting  the  tax.  Whether  the  act  does  or  does  not  relate  to  alien 
bondholders  was  in  Railroad  Co.«.  Jackson,  17  Wall.  262,  left  an  open  question. 

In  Railroad  Co.  «.  Collector,  100  U.S.  595,  the  court,  however,  took  a  dif- 
ferent view.  It  declared  that  the  tax  was  upon  the  corporation,  measured 
by  its  earnings  and  profits,  that  it  was  an  excise  tax  and  not  a  tax  on  the  cred- 
tors.  Hence  it  held  that  the  apaount  of  the  tax  might  properly  be  deducted 
from  the  interest  payable  to  alien  bondholders.  The  principal  case  further 
confirms  this  view. 

Our  readers  will  observe  how  fine  the  practical  line  of  distinction  is  between 
the  two  cases  last  named  and  that  of  The  State  Tax  on  Foreign-held  Bonds. 

Cf  Seward  «.  Rising  Sun,  and  note,  supra,  p.  315. 


Little  Miami  and  C.  and  X.  R  B.  Co. 

V, 

•  United  States. 

{Adwmce  OoBe^  TT,  8.  Supreme  Court,    April  16,  1883.) 

Under  act  of  Congress  of  June  30,  1864,  c.  173,  §  122,  as  amended  by  act 
of  July  13,  1866,  c.  184,  the  earnings  of  a  railroad,  used  to  pay  interest  or 
dividends,  are  taxable  whether  actual  profits  or  not;  but  earnings  used  for 
construction  or  carried  to  the  account  of  a  fund,  are  not  so  taxed  unless  they 
represent  the  profits  of  the  company  in  its  business  as  a  whole. 

The  law  intended  an  annual  statement  of  accounts,  and  when  in  such 
statements  it  appeared  that  a  part  of  the  excess  of  gains  over  losses  had  been 
iised  for  construction,  or  added  to  some  fund,  a  tax  was  to  be  paid  on  what 
had  been  so  used  or  appropriated. 

This  court  has  authority,  under  section  701  of  the  Revised  Statutes,  to  re- 
mand a  cause  for  '*  such  further  proceedings  to  be  had  in  the  inferior  court 
as  the  justice  of  the  case  may  require." 

In  Error  to  the  Circuit  Court  of    the  United  States  for  the 
Southern  District  of  Ohio. 
Wm.  M.  Eameey,  for  plaintiff  in  error. 
Sol.- Gen.  Phillips,  for  defendant  in  error. 

Watte,  C.  J. — This  was  a  suit  begun  by  the  United  States  on 
the  twenty-ninth  of  March,  1875,  to  recover  of  the  Little  Miami 
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&  Columbus  &  Xenia  E.  R.  Co.  a  tax  of  5  per  centum  on  alleged 
profits  of  the  company  "  carried  to  the  account  of  any  fund  or 
used  in  construction,''  provided  for  bv  the  act  of  June  30, 1864,  c. 
173,  §  122,  13  St.  284,  amended  by  the  act  of  July  13,  1866,  c. 
184,  14  St.  139.  A  jury  was  waived  and  the  trial  had  by  the 
court.  TliQ  case  comes  here  on  a  finding  of  facts.  From  this 
finding  it  appears  "  that  during  the  period  covered  by  the  petition, 
viz.,  irom  tne  first  day  of  July,  1864,  to  the  thirtieth  day  of 
November,  1869,  inclusive,  the  defendant,  in  good  faith,  regularly 
made  returns  of  earnings,  profits,  income,  and  gains,  and  of  profits 
carried  to  the  account  of  any  fund,  or  used  for  construction, 
arising  or  accruing  to  it  dmnng  said  period,  intended  and  believed 
by  it  to  embrace  all  such  profits,  incomes,  and  gains,  and  all  such 
profits  carried  to  the  account  of  any  fund,  or  used  for  construc- 
tion, which  by  law  it  was  bound  to  return;  which  returns  were  re- 
ceived and  accepted,  and  for  the  amount  of  which  assessments 
from  time  to  time  were  made  of  the  taxes  payable  thereon,  which 
taies  were  regularly  paid  by  it  to  the  ofiScer  lawfully  autliorized 
by  law  to  collect  the  same."  In  addition  to  this  it  also  appears 
"  that  over  and  above  the  amount  so  returned,  on  which  taxes  were 
paid  as  aforesaid,  the  defendant  did  in  fact  make  additional  earn- 
ings, which  by  it  were  carried  to  the  atjcount  of  some  fund,  or 
used  for  constniction  during  said  period,  amounting  in  all  to  the 
sum  of  $168,707.22,  on  which  no  tax  has  been  paid."  The  find- 
ing also  shows  that  during  the  year  1869  the  defendant  carried  to 
the  debit  of  profit  and  loss  on  its  books  various  items  amounting 
in  all  to  $184,395.06.  In  this  way  the  books  show  no  profits 
between  July  1, 1864,  and  November  30, 1869,  beyond  the  amount 
on  which  taxes  were  paid  in  the  regular  course  of  business.  Of 
the  sum  so  charged  up,. one  item  of  $51,155.44  was  for  loss  and 
depreciation  on  book-accounts  and  other  choses  in  action,  acquired 
by  the  company  prior  to  July  1,  1864,  and  which  had  been  'stand- 
ing on  the  books  until  1869  at  their  par  value ;  another  item  of 
$22,000  was  for  the  depreciation  in  the  value  of  bonds  purchased 
after  July  1,  1864 ;  another  item  of  $106,014.62  was  for  the  de- 
preciation in  value  of  what  was  known  as  the  "  street-connection 
track ;"  and  another  item  of  $5,225  was  for  losses  on  a  purchase  in 
1867  of  shares  of  capital  stock  in  a  cotton-press  company.  Upon 
these  facts,  so  found,  the  company  claimed  that,  in  ascertaining  the 
amount  of  profits  liable  to  taxation,  there  should  be  deducted  from 
the  earnings,  during  the  period  for  which  the  tax  was  claimed, 
these  several  items  of  loss  and  depreciation  ;  but  the  court  ruled, 
as  a  matter  of  law,  "  that  for  the  purpose  of  taxation  the  defend- 
dant  is  not  entitled  by  law  to  make  the  deduction  as  claimed,"  and 
eave  judgment  for  5  per  cent,  on  the  whole  sum  of  $168,707.22. 
In  our  opinton  there  was  error  in  this  ruling.  The  tax  in  ques- 
tion is  not  upon  earnings  **  carried  to  the  account  of  any  fund  or 
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used  for  construction,"  but  upon  profits.  Earnings  used  to  pay 
interest  or  dividends  are  taxable,  wiietber  actual  profits  or  not;  but 
earnings  used  for  construction,  or  carried  to  the  account  of  a  fund, 
are  not  to  be  taxed,  unless  they  represent  profits  of  the  company 
in  its  business  as  a  whole  ;  that  is  to  say,  the  excess  of  the  aggi^ 
gate  of  gains  from  all  sources  over  the  aggregate  of  losses.  The 
law  evidently  contemplated  an  annual  statement  of  accounts,  and 
in  this  way  an  annual  striking  of  balances  between  gains  and 
losses.  When,  in  such  statements,  it  appeared  that  a  part  of  the 
excess  of  gains  over  losses  had  been  used  for  construction  or  added 
to  some  fund,  then  a  tax  was  to  be  paid  on  what  had  been  so  used 
or  appropriated.  This  was  part  of  the  system  adopted  for  the 
taxation,  of  the  "  profits,  income,  or  gains "  of  railroad  corpora* 
tions,  which,  as  was  said  in  E.  R.  Co.  v.  Collector,  100  U.  S.  598,  it 
was  the  object  of  this  statute  to  provide.  A  tax  was  put  on  divi- 
dends, interest  paid  in  the  ordmary  way,  and.  profits  used  for 
construction  or  carried  to  some  fund.  Tiiis  was  a  classification  of 
the  income  of  the  corporation  for  the  purposes  of  taxation. 

In  the  present  case  there  has  been  no  assessment  of  a  tax,  but 
the  United  States  have  sued  to  i*ecover  such  sum  as,  upon  an 
investigation  of  the  accounts  of  the  company,  it  shall  appear  ought 
to  have  been  paid.  The  Hburden  of  proof  is  upon  the  government. 
No  more  can  be  recovered  than  is  shown  to  be  due.  In  presenting 
the  evidence  no  attempt  seems  to  have  been  made  by  tue  United 
States  to  state  annual  accounts  and  ascertain  the  amount  to  be  paid 
on  that  basis.  The  court  has  found  that  between  July  1,  1864 
and  November  30, 1869,  earnings  to  the  amount  of  $168,707.22 
had  been  used  for  constiiiction  or  carried  to  the  account  of  some 
fund  ;  but  it  has  also  found  that  between  the  same  dates  the  com- 
pany lost  $22,000  by  depreciation  in  its  investments  in  bonds,  and 
$5,225  by  depreciation  in  the  stock  of  a  cotton-press  company.  In 
the  view  we  take  of  the  law,  these  sums  should  Lave  been  deducted 
from  the  earnings  as  ascertained  before  fixing  the  amount  of  profits 
on  which  the  tax  was  to  be  paid.  It  is  not  stated  with  certainty  in 
the  finding  at  what  dates  the  losses  actually  occurred  wliich  are 
represented  by  the  items  of  $51,155.44,  depreciation  in  the  value 
of  book-accounts  and  choses  in  action,  and  $106,014.62,  depreciation 
in  the  value  of  the  street-connection  track.  For  this  reason  we  are 
unable  to  decide  whether  these  losses,  or  any  part  of  them,  should 
be  deducted.  As  the  omission  to  make  the  finding  sufficiently 
specific  in  this  particular  undoubtedly  arose  from  the  fact  that  the 
court  ruled  as  a  matter  of  law  that  no  deductions  could  be  made  on 
account  of  losses  of  this  character,  we  will  remand  the  cause,  so 
that  further  inquiry  may  be  had  on  that  point.  This  we  have 
authority  to  do  under  section  701  of  the  Revised  Statutes,  which 
allows  a  cause  to  be  remanded  for  "  such  further  proceedings  to  be 
had  in  the  inferior  court  as  the  justice  of  the  case  may  require." 
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The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  instructions  to  deduct  from  the  amount  of  earn- 
ings, as  ascertained  upon  the  former  trial,  the  items,  of  $22,000, 
depreciation  in  the  value  of  bonds,  and  $5,225,  depreciation  in  the 
value  of  cotton-press  stock,  together  with  such  other  sums  in- 
cluded in  the  items  of  $51,155.44,  depreciation  in  book-accounts 
and  choses  in  action,  and  $106,014.62,  depreciation  in  value  of 
the  street-connection  track,  as,  upon  further  hearing,  shall  be  found 
to  represent  losses  accruing  to  the  company  between  July  1,  1864, 
and  H"ovember  30,  1869,  and  to  render  judgment  only  for  such  an 
amount  of  tax  as  shall  appear  to  be  due  upon  that  basis. 

See  as  to  the  construction  of  the  act  in  question — 

Barnes  v.  Railroads,  17  Wall.  294;  Stockdale  v.  Insurance  Co.,  20  Wall. 
323;  Railroad  Co.  v.  Rose,  95  U.  S.  78;  Bailey  v.  Railroad  Co.  infra. 
See  also  United  States  «.  Erie  Railway  Co.  and  note  supra,  p.  819. 


Bailey 

V. 

R.  R  Co. 

(106  U.  8.  Bep<n%  109.) 

The  court,  in  22  Wall.  604,  when  this  case  was  then  before  it,  passed  upon 
the  character  and  effect  of  certain  certificates  therein  described,  which  were 
issued  by  a  railroad  company  pursuant  to  a  resolution  passed  by  the  board  of 
directors,-  Dec.  19,  1868,  declaring  that  each  stockholder  was  entitled  to 
eighty  per  cent  of  his  capital  stock,  the  earnings  which  the  company,  with  a 
view  to  increase  its  traffic,  had  thitherto  expended  in  constructing  and  equip- 
ping its  road  and  in  purchasing  property.  The  court  adheres  to  its  former 
ruling  that  the  certificates  were  aividends  in  scrip,  within  the  meaning  of 
sec.  122  of  the  act  of  June  30,  1864,  c.  178,  as  amended  by  the  act  of  July 
18,  1866,  c.  184;  but  further  holds  that  the  company  could  show  what  were 
its  eamitgs  from  Sept.  1,  1862,  to  Dec.  19,  1868,  when  the  income-tax  law 
was  in  force,  as  its  earnings  during  any  other  period  were  not  subject  to  the 
tax  in  question. 

Ebror  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Solicitor-General  and  Richard  Crowley,  for  the  plaintiff  in  error. 

Joseph  H.  Choate  and  Sidney  T.  Fairchild,  for  the  defendant 
in  error. 

Matthews  J.— On  Dec.  19,  1868,  the  New  York  Central  R.  R. 
Co.,  afterwards  merged  by  consolidation  into  a  new  corporation, 
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known  as  the  New  Tork  Central  and  Hudson  River  R.  R.  Co., 
the  defendant  in  error,  adopted  a  preamble,  resolations,  and  certifi- 
cate, of  which  the  follow!  ng  is  a  copy : 

"  Whereas  this  company  lias  hitnerto  expended  of  its  earnings, 
for  the  purpose  of  constructing  and  equipping  its  road,  and  in  the 
purchase  of  real  estate  and  other  properties,  with  a  view  to  the  in- 
crease of  its  traffic,  moneys  equal  in  amount  to  eighty  per  cent  of 
the  capital  stock  of  the  company ;  and  whereas  the  several  stock- 
holders of  the  company  are  entitled  to  evidence  of  such  expendi- 
ture, and  to  reimbursement  of  the  same  at  some  convenient  future 
period :  Now,  therefore, — 

"  Resolved,  that  a  certificate,  signed  by  the  president  and  treas- 
urer of  this  company,  be  issued  to  the  stockholdei-s  severally,  de- 
claring that  such  stockholder  is  entitled  to  eighty  per  cent  of  the 
amount  of  the  capital  stock  held  by  him,  payable  ratably  with  the 
other  certificates  issued  under  this  resolution,  at  the  option  of  the 
company,  out  of  its  future  earnings,  with  dividends  thereon  at  the 
same  rates  and  times  as  dividends  shall  be  paid  on  the  shares  of 
the  capital  stock  of  the  company,  and  that  such  certificates  may  be, 
at  the  option  of  the  company,  convertible  into  stock  of  the  com- 
pany whenever  the  company  shall  be  authorized  to  increase  its 
capital  stock  to  an  amount  sufficient  for  such  convei*8ion. 

"  Resolved,  that  such  certificates  be  delivered  to  the  stockholders 
of  this  company  at  the  Union  Trust  Company,  in  the  city  of  New 
York,  on  the  presentation  of  their  several  certificates  of  stock,  and 
that  the  receipt  of  the  certificate  provided  for  in  these  i^esolutions 
«hall  be  indorsed  on  the  stock  certificate." 

The  certificate  issued  under  this  authority  is  as  follows : — 

"  Under  a  resolution  of  the  board  of  directors  of  this  company, 
passed  December  19,  1868,  of  which  the  above  is  a  copy,  the  New 
York  Central  R.  R.  Co.  hereby  certifies  that  ,  being 

the  holder  of  shares  of  tlie  capital  stock  of  said  company, 

is  entitled  to  dollars,  payable  ratably  with  the  other  certifi- 

cates issued  under  said  resolution,  at  the  pleasure  of  the  company, 
out  of  its  future  earnings,  with  dividends  thereon  at  the  same  rates 
and  times  as  dividends  shall  be  paid  upon  the  shares  of  the  capital 
stock  of  said  company. 

"  This  certificate  may  be  transferred  on  the  books  of  the  company 
on  the  surrender  of  this  certificate. 

"  In  witness  whereof  the  said  company  has  caused  this  certificate 
to  be  signed  by  its  president  and  treasurer,  this  nineteenth  day  of 
December,  1868." 

The  resolution  was  carried  into  effect  by  an  issue  of  the  contem- 
plated certificates  to  the  amount  of  $23,036,000, — being  eig^hty  per 
cent  of  its  authorized  capital  of  $28,795,000 ;  and  the  holders  of 
them  regularly  received  dividends  equal  to  those  declared  and  paid 
upon  th^  capital  stock,  until  the  certificates  were  redeemed  at  par 
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in  the  stock  of  the  consolidated  corporation,  as  then  authorized  by 
law.     This  consolidation  took  place  in  1872. 

On  March  3,  1870,  the  proper  officer  of  the  internal  revenue  as- 
sessed a  tax  of  live  per  cent  upon  the  amount  of  these  certificates, 
being  $1,151,800,  and  added  a  penalty  of  $1,000,  under  sect.  122 
of  the  act  of  June  30, 1864,  c.  173.     13  Stat.  223,  284. 

From  this  assessment  the  company  appealed  successively  to  the 
Commissioner  of  Internal  Revenue  and  the  Secretary  of  the  Treas- 
ury. Upon  the  appeal,  a  decision  was  rendered  redudug  the  as- 
sessment to  the  sum  of  $460,720. 

This  decision  was  based  upon  the  ground  that  the  issue  of  the 
ceitificates  was  a  scrip  dividend,  within  the  meaning  of  sec.  122 
of  the  act  of  1864 ;  but  that  as  it  had  been  made  to  appear  that  the 
earnings  stated  in  the  resolution  to  have  been  expended,  accrued 
during  the  entire  period  of  fifteen  years, — from  1853  to  1868, — 
of  which  only  six  years  were  covered  by  tlie  income-tax  law,  which 
first  took  effect  in  September,  1862,  the  tax  should  be  apportioned 
pro  rata,  by  remitting  nine-fifteenths,  and  assessing  it  upon  $9,214,- 
400,  which  was  assumed  to  be  the  amount  of  earnings  during  the 
period  when  they  were  subject  to  the  tax.  The  assessment  of 
$460,720,  with  a  penalty  of  five  per  cent,  being  $23,036,  and  inter- 
est at  the  rate  of  one  per  cent  per  month,  amounting  to  $64,153.- 
48,  were  exacted  by  the  collector,  and  paid  under  protest. 

To  recover  back  these  sums  as  illegally  exacted,  the  company 
brought  this  action  against  Bailey,  the  collector  of  internal  revenue, 
who  nad  collected  them. 

On  the  fii*st  trial  of  the  case,  the  court  charged  that  the  assess- 
ment was  wholly  illegal  and  void,  the  certificates  not  being  a  scrip 
dividend  within  the  meaning  of  the  law,  and  furnishing  no  basis 
for  the  assessment  of  any  tax  whatever,  and  that  consequently  the 
verdict  must  be  for  the  plaintiff.  There  was  a  verdict  accordingly, 
and  the  judgment  thereon  was,  upon  a  writ  of  error,  reversed,  and 
a  new  trial  awarded  by  this  court,  in  the  decision  reported  in  22 
Wall.  604.  The  second  trial  resulted  in  a  verdict  and  judgment 
for  the  company,  for  $499,432.68.  To  revei-se  the  judgment  Bailey 
brought  this  writ  of  error. 

The  principal  questions  presented  arise  upon  his  exceptions  to 
the  charge  to  the  jury  and  to  the  refusal  to  give  certain  instruc- 
tions as  requested. 

The  substance  of  tlie  charge  upon  the  main  point  was,  that  while 
the  certificates  constituted  a  scrip  dividend,  which  justified  the  as- 
sessment and  constituted  a  complete  prima  facie  defence  to  the 
action,  nevertheless  it  was  competent  for  the  plaintiff  to  show  what 
amount  of  the  earnings  of  the  company,  accruing  from  Sept.  1, 
1862,  to  Dec.  19,  1868,  was  represented  by,  and  included  in,  the 
certificates ;  and  that  this  amount  alone  being  subject  to  the  tax, 
the  plaintiff  was  entitled  to  recover  all  which  in  excess  thereof  had 
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been  exacted  and  paid.  The  opposing  proposition  of  the  defend- 
ant below,  the  reqaest  to  dive  which  as  a  charge  to  the  jury  was 
ref  ased,  was,  that  the  certificates  were  conclusive  upon  the  company 
of  the  amount  of  .a  scrip  dividend  subject  to  taxation  without  de- 
duction. 

The  counsel  for  the  plaintiff  in  error  now  contend  that  their  posi* 
tion  is  established  by  the  decision  in  22  Wall.  604,  to  which  we 
have  already  referred. 

The  actual  and  precise  judgment  upon  the  former  writ  of  error 
is,  however,  completely  satisfied  by  the  charge  of  the  Circuit  Court 
now  in  question ;  for  the  ruling  on  the  first  trial,  held  to  be  erron- 
eous, was  that  the  certificates  constituted  no  basis  whatever  for 
taxation  as  a  scrip  dividend,  and  were  not  to  be  admitted  or  con* 
sidercd  even  as  a  prima  facie  defence  to  the  action.  The  reversal 
at  that  time  did  not  and  could  not,  upon  the  record  then  present^^d, 
anticipate  and  prejudge  the  question  now  raised,  whether  those 
certificates  were  conclusive  as  to  the  amoimt  of  the  taxable  earn- 
ings represented  by  them. 

There  is  nothing  in  the  opinion  of  the  court  then  pronounced 
which,  properly  understood,  requires  any  conclusion  to  the  con- 
trary. 

In  that  opinion  the  nature  of  the  certificates  is  described,  and 
their  character  as  scrip  dividends  defined.  It  is  there  stated  that 
'^  interest  certificates  of  the  kind  were  issued  as  evidence  to  the 
stockholders  that  an  equal  amount  of  the  earnings  of  the  company 
beyond  current  expenses  had  been  expended  for  the  objects  stated 
in  the  preamble  of  the  certificates,  and  to  show  that  the  respective 
stockholders  were  entitled  to  reimbursement  of  such  expenditure 
at  some  convenient  future  period,  and  also  to  show  that  the  stock- 
holders were  entitled  to  dividends  on  the  same  whenever  dividends 
were  paid  on  the  shares  of  the  capital  stock ;  and  that  the  certifi- 
cates were  to  be  paid  out  of  the  future  earnings  of  the  company, 
or  to  be  converted,  at  the  option  of  the  company,  into  stock,  if 
thereafter  authorized  to  exercise  that  function. 

"  Such  a  paper,  therefore,  by  whatever  name  it  may  be  called, 
is,  upon  its  face,  evidence  for  each  stockholder,  to  persons  with 
whom  he  may  have  dealings,  of  the  amount  of  the  previous  net 
earnings  of  the  company;  that  such  net  earnings  had  been 
expended  in  constructing  and  equipping  the  railroad  and  in  the 
purchase  of  real  estate  and  other  properties  appertaining  to  the 
same,,  and  that  the  holders  of  the  certificates  wiU  be  entitled  to 
dividends  whenever  dividends  are  paid  upon  the  capital  stock." 

These  certificates  were  considered  to  be  a  dividend  declared,  as 
of  profits  which  had  been,  at  some  previous  time,  earned  and  con- 
verted into  capital  by  an  investment  in  permanent  improvements 
of  the  railroad,  and  it  was  as  representing  such  earnings  that  they 
were  considered  the  subject  of  a  tax.    Whether  those  profits  had 
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been  earned  since  or  before  the  passage  of  the  act  of  Congress  im- 
posing such  a  tax  does  not  appear  from  any  recital  in  the  certificates, 
and  they  were  dealt  with  by  the  ffovernment  itself  upon  the  foot- 
ing of  not  being  taxable  beyond  the  amount  represented  by  them 
which  had  actually  been  earned  after  the  taking  effect  of  the  law. 
The  Treasury  Department,  as  has  already  been  stated,  reduced  tlie 
assessment  to  six-fifteenths  of  the  face  of  the  certificates,  upon  the 
hypothesis  that  an  equal  proportion  of  the  whole  amount  had  ac- 
crued during  each  of  the  fifteen  years,  since  the  organization  of 
the  company,  in  1853 ;  and  in  view  of  this  reduction,  Mr.  Justice 
Clifford,  in  the  opinion  referred  to,  added :  "  Whether  or  not  they 
are  liable  for  the  whole  amount  is  not  a  question  in  this  case." 

The  question  having  thus  been  left  open,  it  is  now  contended  by 
the  counsel  for  the  plaintiff  in  error  that,  by  the  reason  and  terms 
of  the  law,  the  certificates  are  taxable  as  a  scrip  dividend  upon  the 
full  nominal  amount  thereof. 

The  one  hundred  and  twenty-second  section  of  the  said  act  of 
1864,  under  which  the  question  arises,  is  as  follows : — 

"  Sec.  122.  And  be  it  further  enacted,  That  any  railroad,  canal, 
turnpike,  canal  navigation  or  slack-water  company,  indebted  for 
any  money  for  which  bonds  or  other  evidence  of  indebtedness 
have  been  issued,  payable  in  one  or  more  years  after  date,  upon 
which  interest  is  stipulated  to  be  paid  or  coupons  representing  in- 
terest, or  any  such  company  that  may  have  declared  any  dividend 
in  scrip  or  money  due  or  payable  to  its  stockholders  as  part  of  the 
earnings,  profits,  income,  or  gains  of  such  company,  and  all  profits 
of  such  company  carried  to  the  account  of  any  fund  or  used  for 
construction,  shall  be  subject  to  and  pay  a  duty  of  five  per  centum 
on  the  amount  of  all  such  interest,  or  coupons,  dividends,  or  profits, 
whenever  the  same  shall  be  payable,"  etc. 

It  is  now  urged  in  argument  that,  upon  the  express  terms  of  thia^ 
section,  the  certificates  in  question  being  a  declaration  of  a  divi- 
dend as  part  of  the  earnings,  profits,  income,  or  gains  of  the  com- 
pany, are  taxable  upon  the  amount  thereof  without  deduction ; 
that  the  policy  as  well  as  the  language  of  the  act  fixes  the  charge 
upon  the  declaration  itself  when  made  effectual  as  between  the- 
company  and  its  stockholders,  and  for  the  purposes  of  taxation, 
concludes  both  as  to  the  amount  subject  to  the  tax ;  and  that  the 
rule  is  reasonable  as  furnishing  an  obvious  standard  and  the  only- 
safe  criterion  for  the  assessment  of  the  tax  to  prevent  fraudulent 
evasions.  And  consequently  that  when  such  a  dividend  has  once 
been  declared,  and  ascertained  to  come  within  the  description  of 
the  law  as  a  subject  of  taxation,  all  the  rest  follows,  and  the 
amount  declared  is  necessarily  established  as  the  amount  to  be 
taxed. 

The  soundness  of  this  mode  of  interpretation,  and  its  application 
to  ordinary  cases,  may  well  be  admitted ;  but  it  cannot  be  applied 
13  A.  &  E.  R.  Cas.~22 
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to  every  case  without  a  careful  regard  to  its  necessary  limita- 
tions. 

It  should  be  borne  in  mind,  in  the  first  place,  that  the  tax  pro- 
vided for  in  this  section  is  an  annual  income  tax,  and  its  subject  is 
the  interest  paid  and  profits  earned  by  the  company  for  each  year, 
and  year  by  year ;  and  that  both  by  the  express  letter  of  the  law, 
and  its  necessary  implications,  the  tax  is  not  laid  on  any  of  these 
funds  which  came  into  being  before  the  time  prescribed  in  the  act. 
And  in  the  ordinary  execution  of  the  law,  it  was  contemplated 
that  the  funds  to  be  taxed,  and  the  tax  imposed  upon  them,  would 
be  concurrent,  as  to  each  fiscal  year ;  the  scheme  of  the  statute  be- 
ing to  levy  the  tax  upon  the  income  for  the  yeai*  ending  on  the 
Slst  of  December  next  preceding  the  assessment ;  and  while  it 
would  be  altogether  admissible  to  so  back,  for  the  purpose  of  as- 
sessing a  tax  upon  a  proper  fund  wnich  had  accrued  during  a  pre- 
vious year  and  escaped  taxation,  nevertheless  the  tax  imposed 
would  be  for  the  omitted  year.  But  no  tax,  in  contemplation  of 
the  law,  accrues  upon  the  fund,  except  for  the  year  in  which  the 
fund  itself  accruea. 

It  is  also  to  be  remembered  that  the  subject-matter  of  the  tax  is 
the  net  earnings  of  the  company  for  the  year  for  which  they  are 
taxed,  whicli  have  been  actually  realized  by  it,  or  which  the  law 
assumes  to  have  been.  We  repeat  here  what  was  said  by  Mr.  Jus- 
tice Miller,  speaking  for  the  court  in  Kailroad  Company  v.  Collec- 
tor, 100  U.  S.  595,  598 :  "  The  corporations  mentioned  in  this 
section  are  those  engaged  in  furnishing  road-ways  and  water-ways 
for  the  transportation  of  persons  and  property,  and  the  manifest 
purpose  of  the  law  was  to  levy  the  tax  on  the  net  earnings  of  such 
companies.  How  were  these  *  earnings,  profits,  incomes,  or  gains' 
to  be  most  certainly  ascertained  ?  In  every  well  conducted  corpo- 
ration of  this  character  these  profits  were  disposed  of  in  one  of 
four  methods ;  namely,  distributed  to  its  stockholders  as  dividends, 
used  in  construction  of  its  roads  or  canals,  paid  out  for  interest  on 
its  funded  debts,  or  carried  to  a  reserve  or  other  fund  i-emaining 
in  its  hands.  Looking  to  these  modes  of  distribution  as  the  surest 
evidence  of  the  earnings  which  Congress  intended  to  tax,  and  as  less 
liable  to  evasion  than  any  other,  the  tax  is  imposed  upon  all  of 
them.  The  books  and  records  of  the  company  are  thus  made  evi- 
dence of  the  profits  they  have  made,  and  the  corporation  itself  is 
made  responsible  for  the  payment  of  the  tax." 

It  is  true,  indeed,  that  by  the  terms  of  the  law  the  amount  paid 
as  interest  on  bonds  is  charged  with  a  tax  as  part  of  the  earnings, 
although  there  may  have  been  no  net  earnings  out  of  which  to 
pay  it;  but  the  law  proceeds  upon  a  presumption  which  disre- 
gards what  is  merely  exceptional.  And  we  have  no  hesitation  in 
saying,  that  in  reference  to  a  dividend  declared  as  of  earnings  for 
the  current  year  and  paid  as  such  to  stockholders,  whether  in 
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money  or  in  scrip,  no  proof  would  be  admissible,  for  the  purpose 
of  avoiding  the  tax,  that  no  earnings  had  in  fact  been  made.  The 
law  conclusively  assumes  in  such  a  case  that  a  dividend  declared 
and  paid  is  a  dividend  earned. 

It  follows  also  from  this  view  of  the  purpose  of  the  law,  that  a 
fund  taxed  in  one  year,  as  the  profits  of  a  railroad  company,  used 
for  construction  or  carried  to  the  account  of  any  fund,  ha6  been 
taxed  once  for  all,  and  cannot,  as  part  of  the  earnings  of  the  com- 
pany, be  assessed  a  second  time.  The  tax  for  the  year  is  upon  the 
whole  amount  of  the  net  earnings,  distributed  and  enumerated 
under  the  heads  pointed  out  in  the  statute ;  and  when  the  tax  has 
been  imposed  and  collected  upon  them,  or  any  specific  part  of 
them,  there  is  no  authority  to  levy  any  further  or  additional  tax. 
The  profits  that  this  year  have  been  taxed  as  undivided,  and 
invested  in  any  corporate  asset,  if  in  the  succeeding  year  they 
are  embraced  in  a  dividend  declared  and  payable  to  stock- 
holders, have  already  borne  all  the  burden  imposed  by  the  law, 
and  cannot  again  be  subjected  to  an  assessment  for  a  new  tax. 
There  has  been  a  difference  of  opinion  upon  the  point  whether  the 
tax  imposed  by  this  section  is  upon  the  corporation,  on  account  of 
its  net  profits^  or  upon  the  income  of  the  stockholder  or  bond- 
holder ;  although  in  the  present  case  it  is  immaterial  which  of 
these  alternatives  is  adopted.  We  are  not  aware,  however,  that  it 
has  ever  been  suggested  until  now  that  it  might  be  both  in  succes- 
sion,— one  yeai'  a  tax  upon  the  income  of  the  corporation,  and  the 
next,  upon  the  same  fund  as  the  income  of  the  individual.  We 
do  not  think  this  an  admissible  construction. 

It  is  necessary,  in  the  application  of  these  principles  to  the  cir- 
cumstances of  the  present  case,  to  regard  the  special  character  of 
the  certificates  in  question.  It  will '  be  seen  that  they  do  not  pur- 
port to  be  a  declaration  of  a  dividend  as  of  the  earnings  of  the 
company  during  the  year  in  which  the  tax  was  assessed,  or,  indeed, 
for  any  pai*ticular  year  or  series  of  years.  The  recital  is  that  the 
company  "  has  hitherto  expended  of  its  earnings,  for  the  purpose 
of  ttonstrncting  and  equipping  its  road  and  in  the  purchase  of  real 
estate  and  other  properties,  with  a  view  to  the  increase  of  its  traflSic, 
moneys  equal  in  amount  to  eighty  per  cent  of  the  capital  stock  of 
the  company." 

It  was  quite  legitimate  for  the  assessor  to  treat  this  as  evidence 
of  an  amount  of  earnings  which  had  never  been  taxed,  and  make 
the  assessment  accordingly.  It  was  equally  legitimate  for  the 
Secretary  of  the  Treasury,  upon  proof  that  the  accumulation  had  been 
going  on  from  the  organization  of  the  company,  in  1853,  to  ap- 
portion the  amount  in  equal  proportions  for  each  year,  and  to  de- 
duct nine-fifteenths  thereof  for  the  years  which  had  elapsed  before 
the  taking  eflfect  of  the  act  taxing  incomes.  And  it  is  entirely 
consistent  with  the  declaration  itself  to  show  in  point  of  fact  what 
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was  the  amonnt  of  earnings  accrued  dnring  the  period  while  the 
income-tax  act  was  in  loxoe  which  had  not  been  assessed  for  taxa- 
tion as  profits  carried  to  construction  or  other  account.  The  dec- 
laration in  the  cei^ificates  could  not  be  conclusive  of  anything  not 
inconsistent  with  it,  for  an  estoppel  only  prohibits  contrary  aUe^- 
tions.  The  proof  admitted  on  the  trial  below  did  not  contradict 
the  certificates,  but  only  served  to  rebut  a  presumption,  which,  as 
matter  of  law,  was  not  conclusive.  Its  tendency  and  effect  were 
to  exact  from  the  company  the  full  tax  upon  every  dollar  of  its 
earnings  which  had  not  previously  paid  its  proper  assessment,  and 
which,  in  any  form,  was  subject  to  taxation,  and  to  relieve  it  only 
to  the  extent  to  which  otherwise  it  would  have  been  subjected  to 
the  payment  of  a  second  tax  upon  the  same  fund.  This  result,  and 
the  process  by  which  it  was  reached,  seem  to  us  strictly  to  conform 
both  to  the  letter  and  spirit  of  the  law  governing  the  subject 

This  conclusion  disposes  of  the  substance  of  the  case,  as  it  sus- 
tains the  rulings  of  the  Circuit  Court  upon  the  main  question* 
There  were  other  exceptions  to  the  charge  and  to  tlie  refusal  of  the 
court  to  give  instructions  asked  for  bv  the  plaintiff  in  error;  but 
they  are  either  covered  by  what  has  already  oeen  said,  or  seem  to 
us  not  necessary  to  be  specially  mentioned.  A  point  was  raised  as 
to  certain  items  claimed  to  be  included  in  the  sum  for  which  these 
certificates  were  issued,  which,  in  the  view  we  have  taken,  becomes 
immaterial ;  for,  as  we  have  decided  that  the  jury  could  only  con- 
sider the  earnings  realized  in  fact  during  the  operation  of  the  law 
from  1862  to  1869,  it  was  immaterial  what  items  existing  prior  to 
that  period  were  also  included  in  the  aggre^te  sum  for  which  the 
certincates  were  issued.  Some  exception  also  was  taken  to  some 
comment  on  the  part  of  the  circuit  judge  as  to  the  state  of  the 
evidence,  but,  in  our  opinion,  the  question  which  the  jury  had  to 
decide  was  left  to  them  fairly. 

Judgment  affirmed. 

Mr.  Jubttcs  Hablan  dissented. 

See  as  to  the  construction  of  the  act  in  question.  Barnes  «.  Railroads,  17 
Wall.  294;  Stockdale  9.  Insarance  Co.,  20  Wall  828;  Railroad  Ck;.«.  Rose, 
95  U.  8.  78;  Little  Miami,  C.  &  X.  R.  Co.     Supra. 

See  also  United  States  «.  Brie  Ry.  Co.,  and  note,  supra,  p.  319. 
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CfiTT  OF  Philadelphia 

V. 

Ridge  Avenue  Passengeh  Bt.  Co. 

(Adwinee  Com,  Penntyltama,    March  12,  1888.) 

The  act  of  1872  provided  tbat  the  Ridge  Avenue  Passenger  Ry.  Co. 
^*  shall  annually  pay  into  the  treasury  of  the  city  of  Philadelphia,  for  the  use 
of  the  said  city,  a  tax  of  six  per  centum  upon  so  much  of  any  dividend  de- 
•clared  which  may  exceed  six  per  centum  upon  their  said  capital  stock." 

MM,  that  this  meant  nx  per  cent  upon  so  much  of  the  capital  stock  as 
-was  paid  in,  and  that  if  the  dividends  for  the  whole  year  amounted  to  over 
six  per  cent,  the  company  was  liable  to  the  tax. 

The  compuiy  cannot  esc^  taxation  by  declaring  dividends  of  less  than 
.six  per  cent,  if  all  the  dividends  in  one  year  amount  to  over  six  per  cent. 

Ebbob  to  the  Court  of  Common  Pleas  No.  3  of  Philadelphia 
<50iinty. 

Clabe,  J. — This  is  an  action  of  debt  brought  by  the  City  of 
Philadelphia  against  the  Bidge  Avenne  Passenger  Ky.  Co.,  to  re- 
cover unpaid  taxes  claimed  to  be  due  and  owing  the  city  under 
the  act  of  Assembly  of  March  8, 1872,  entitled  "  An  act  relating  to 
the  Ridge  Avenue  Passenger  Ry.  Co." 

The  defendant  company  was  formed  in  the  year  1872,  under  the 
general  law  of  the  Commonwealth,  by  the  consolidation  of  the 
Girard  College  Passenger  Ry.  Co.  and  the  Ridge  Avenue  and 
Manayunk  Ry.  Co.,  the  former  was  incorporated  by  the  act  of 
April  16,  1868,  P.  L.,  301,  and  the  latter  by  the  act  of  March  28, 
1869,  P.  L.,  264,  and  the  charter  of  both  of  said  companies  con- 
tained a  clause  requiring  that  '^  the  said  company  shall  annually 
pay  into  the  treasury  of  the  city  of  Philadelphia,  for  the  use  of 
said  city,  whenever  the  dividends  shall  exceed  six  per  centum  per 
annum  on  the  capital  stock,  the  sum  of  six  per  centum  on  the  said 
dividend  thus  declared." 

The  act  of  Assembly  of  March  8,  1872,  above  referred  to,  was 
passed  after  the  consolidation  of  the  two  companies  named,  had 
been  effected.  The  question  submitted  in  this  case,  arose  upon 
the  proper  construction  of  the  third  section  of  this  act,  which  sec- 
tion reads  as  follows : 

8ec.  3.  That  dividends  of  so  much  of  the  profits  of  the  said 
company  as  shall  appear  advisable  to  the  directors,  shall  be  declared 
by  tne  said  directors  at  such  time  or  times  as  they  may  deem  ex- 
pedient, and  be  paid  at  the  office  of  the  said  company  at  such  times 
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as  the  said  directors  may  designate  ;  but  the  sum  divided  shall  in 
no  case  exceed  the  amount  of  the  net  profits  of  the  said  company^ 
so  that  the  capital  stock  shall  not  be  impaii*ed  thereby;  provided 
always,  that  tlie  said  company  shall  annually  pay  into  tlie  treasury 
of  the  city  of  Philadelphia,  for  the  use  of  said  city,  a  tax  of  six 
per  centum  upon  so  much  of  any  dividend  declared,  which  may 
exceed  six  per  centum  upon  their  said  capital  stock ;  and  if  the 
said  directors  shall  make  any  dividend  impairing  the  capital  stock 
of  the  said  company,  the  directors  consenting  thereto  shall  be 
liable  in  their  individual  capacities  to  the  said  company  for  the 
amount  so  divided,  and  each  director  pi'esent,  when  such  dividend 
shall  be  declared,  shall  be  considered  as  consenting  thereto,  etc. 

This  suit  was  brought  to  recover  the  taxes  or  charges,  imposed 
by  this  act  of  1872,  upon  the  consolidated  company,  for  the  years 
1875,  1876,  1877,  1878  and  1879.  The  capital  stock,  by  the  terms 
of  the  statute,  was  fixed  at  twelve  thousand  shares  of  fifty  dollars 
each,  with  unlimited  power  to  increase.  We  find  from  the  report 
of  the  referee  that  the  capital  stock  has  been  increased  under  this 
power  to  fifteen  thousand  shares ;  the  whole  authorized  capital  is 
therefore  $750,000,  but  of  that  sum  twenty  dollars  per  share  only 
has  been  actually  paid  in,  amounting  to  $420,000.  The  referee 
further  finds  that  from  and  after  January,  1875,  dividends  have 
been  duly  declared  by  the  directors  of  the  company,  and  paid  to 
the  shareholders  as  follows,  viz. : 


No. 

Date. 

Amount  per  share. 

Total 
dividend. 

Total  dividends 
per  year. 

1, 

January, 

1875, 

$1.50 

122,500 

3, 

July, 

1875, 

1.50 

22,500 

1875,  $45,00a 

3, 

January, 

1876, 

1.50 

22,500 

4, 

July, 

1876, 

1.50 

22,500 

6, 

October, 

1876, 

1.50 

22,500 

1876,  167,500 

6, 

January, 

1877, 

1.50 

22,500 

7, 

July, 

1877, 

1.50 

22,500 

1877,  $45,000 

8, 

January, 

1878, 

1.50 

22,500 

», 

July, 

1878, 

1.50 

22,500 

10, 

November, 

1878, 

1.50 

15,000 

1878,  160,000 

11, 

January, 

1879, 

1.50 

22,500 

*" 

12, 

April, 

1879, 

1.00 

15,000 

18, 

July, 

1879, 

1.50 

22,500 

14, 

October, 
Total 

1879, 

1.50 

16,000 

1879,  $75,000 
$292,500 

The  plaintiff  seeks  to  recover  the  arrears  of  taxes  to  1879,  in- 
clusive, with  interest,  which  it  alleges  to  be  due  by  the  defendant 
under  the  third  section  of  the  act  of  March,  1872,  calculating  the 
annual  taxation  at  the  rate  of  six  per  centum  on  the  excess  of  the 
total  dividends  in  each  year  over  and  above  six  per  centum  on  the 
paid-in  capital  of  the  company. 

Stating  in  figures  the  plaintiff's  claim  as  follows : 


IMTldends. 

Capital  paid  in. 

1875, 

$45,000 

$420,000 

1876, 

67,500 

420,000 

1877, 

45,000 

420,000 

1878, 

60,000 

420,000 

1879, 

•76,000 

420,000 

Excess. 

Tax. 

$18,800 

$1,188 

42,800 

2,538 

19,800 

1,188 

34,800 

2,088 

49,800 

2,988 
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Six  per  cent 
$25,200 
25,200 
25,200 
25,200 
25,200 

$292,500  $9,990 

The  defence  is,  first,  that  the  words  "  capital  stock,"  as  used  in 
the  third  section  of  the  act  of  March  8,  1872,  mean  the  authorized 
and  not  the  paid-in  capital  stock,  and  as  six  per  centum  of  the 
authorized  capital  stock,  $750,000,  amounts  to  $45,000,  the  com- 
pany is  liable  to  taxation  only  on  the  excess  over  $45,000.  And 
second,  that  the  taxing  clause  has  reference,  not  to  the  total  annual 
dividends,  but  to  the  excess  of  each  dividend,  whenever  and  how- 
ever often  declared,  over  and  above  $45,000,  or  $25,200,  as  the  first 
question  may  be  held. 

By  the  terms  of  the  same  statute  the  company  has  unlimited 
power  to  increase  the  capital  stock  on  the  one  nand,  and  the  right 
to  declare  dividends,  at  such  time  or  times  as  the  directors  may 
deem  expedient,  on  the  other. 

It  is  undoubtedly  true  that "  when  a  statute  is  clear  and  explicit, 
and  its  provisions  are  susceptible  of  but  one  interpretation,  its  con- 
sequences, if  evil,  can  oi\\j  be  avoided  by  a  change  of  the  law  it- 
self, to  be  effected  by  legislative  and  not  judicial  action.  It  is  not 
allowable  to  interpret  what  has  no  need  of  interpretation ;  this 
rule  is  cardinal  and  universal. ''  Sedgwick  on  Constniction  of 
Statutes,  194. 

By  the  provision  of  the  third  section  of  this  act  of  1872,  the  de- 
fendant is  made  liable  to  pay  annually  to  the  citv  of  Philadelphia 
"  a  tax  of  six  per  centum  upon  so  much  of  any  dividend  declared 
which  may  exceed  six  per  centum  upon  the  capital  stock." 

The  entire  authorized  capital  stock  of  the  company,  as  we  have 
already  said,  during  the  year  stated,  was  $750,000,  of  which  only 
$420,000  had  been  paid  in.  Upon  which  of  these  suras  is  this  ex- 
cess to  be  computed  ?  The  former  is  the  authorized,  the  latter  the 
actual  capital,  and  either  of  them  is  within  the  letter  of  the  statute. 
There  is  nothing  in  the  context  to  explain  this  ambiguity,  and  we 
must  therefore  resort  to  the  reason  and  spirit  of  the  law,  its  object 
and  purpose,  in  order  that  we  may  learn  tne  intention  of  the  Legis- 
lature. Dividends  of  profits  are  not  estimated  or  declared  upon  the 
basis  of  the  merely  authorized  capital  of  a  corporation,  but  upon 
the  basis  of  the  capital  actually  paid  ;  they  are,  indeed,  only  due  to 
capital,  and  always  are,  or  ougnt  to  be,  thus  distributed.  If  the 
dividends  are  declared  and  distributed  to  the  stock  paid  in,  it 
seems  clear  that  the  same  fund  should  be  the  basis  of  the  defend- 
ant's taxation  under  this  statute.  The  tax  imposed  was  certainly 
intended  to  be  a  percentage  upon  the  profits,  and  as  tlie  profits 
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were  realized  from  the  capital  invested,  the  taxation,  to  be  uni- 
formly proportionate,  should  be  computed  upon  the  same ;  six  per 
centum  being  the  rate  of  interest  allowed  by  law,  it  was  doubtless 
intended  that  this  rate  of  profit  should  be  first  allowed  to  the  stock- 
holders upon  their  moneys  invested,  before  any  division  of  profits 
should  be  made  with  the  city. 

It  is  equally  cleai',  that  the  object  and  purpose  of  the  statute 
was  to  create  and  secui-e  a  revenue  to  the  city  of  Philadelphia, 
whose  streets  the  corporation  were  occupyinff  for  the  purpose  of 
their  charter,  but  if  the  six  per  centum  is  to  be  computed  upon  the 
whole  authorized  capital,  and  the  company  may  from  time  to  time 
60  increase  that  capital  as  to  keep  the  percentage  at  all  times 
in  advance  of  the  diVHend,  no  revenue  could  at  any  time  ac- 
crue to  the  city,  and  thus  the  intention  of  the  Legislature,  and 
the  purpose  and  object  of  the  statute,  would  be  defeated;  the 
absurdity  of  such  a  construction  is  therefore  apparent.  We  are  of 
opinion,  therefore,  that  the  capital  stock  upon  which  percentage  is 
to  be  computed,  is  the  capital  paid  in,  such  is  the  reason  and 
spirit  of  the  law,  and  it  must  he  so  interpreted.  The  same  ques- 
tion has  been  before  this  court,  and  has  been  ruled  in  accordance 
with  the  views  here  expressed :  Citizens'  Passenger  Ry.  Co.  v. 
City  of  Philadelphia,  49  Pa.  St.,  251.  And  to  the  same  effect  is 
Second  and  Thii-d  Streets  Passenger  Ry.  Co.  v.  Same,  61  Pa. 
St.,  465,  and  City  of  Philadelphia  v.  Philadelphia  and  Gray's 
Feny  Ry.  Co.,  52  Pa.  St.,  177. 

The  capital  invested  in  this  company  has  been  found  by  the  ref- 
eree to  be  $420,000  only,  six  per  centum  of  this  sum,  being  $26,200, 
formed  the  basis  of  the  defendant's  liability,  and  taken  from  the 
dividend  declared  will  ascertain  the  excess  liable  to  tax. 

Having  thus  ascertained  upon  what  capital  stock  the  percentage 
is  to  be  computed,  we  come  to  consider  upon  what  dividend  that 
percentage  is  to  be  taken.  There  can,  of  coui*se,  be  no  dispute  as 
to  the  meaning  of  the  word,  as  its  popular,  commercial,  and  legal 
or  technical  signification  is  the  same.  A  dividend,  in  the  sense  here 
used,  is  a  sum  divided  or  shared,  as  profit  among  stockholders.  It 
is  generally  used  in  a  restricted  sense,  to  signify  a  sum  divided  at 
one  particular  time.  It  may,  however,  in  some  cases,  be  undei'stood 
in  a  more  enlarged  sense,  to  denote  the  aggregate  sum  divided 
within  a  given  period  of  time,  or  in  a  given  matter.  Which  of 
these  meanings  the  word  may  be  intended  to  convey,  in  any  par- 
ticular case,  depends  upon  the  context  and  the  general  expression 
and  purpose  of  the  instrument  in  which  it  is  used.  The  require- 
ment of  this  statute  is,  that  the  company  shall  annually  pay  into 
the  treasury,  etc.,  a  tax  of  six  per  centum  upon  so  much  of  any 
dividend  declared,  etc.  The  payment  is  to  be  an  annual  payment. 
The  tax  is  upon  so  much  of  any  dividend  declared :  Declared  when  ? 
Is  the  expression  "  any  dividend  declared,"  to  be  taken  literally  and 
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alone  ?  Does  it  signify  any  previous  dividend  whatever,  or  when- 
ever declared,  or  is  its  sense  qualified  by  the  word  annually,  either 
as  expressed  in  the  context  or  understood  ?  We  think  this  cannot 
be  doubted.  The  dividend  referred  to  certainly  is  either  a  divi- 
dend, declared  within  the  year,  or  annually,  most  undoubtedly  not 
one  declared  in  any  former  year,  or  without  qualification.  The  ex- 
pression is  elliptical,  and  something  is  wanting  to  complete  it.  The 
defendants  contend  that,  the  company  having  the  right  to  make 
several  dividends  within  the  year,  the  intention  of  the  Legislature 
was  that  the  tax  should  be  upon  each  of  such  dividends  so  declared. 
This  is  a  substantial  admission  that  the  sense  is  ambiguous,  and 
simply  supplies  the  ellipsis  by  inserting  the  words  "  within  the 
year."  It  is  true  the  directors  were  empowered  to  declare  divi- 
dends of  the  profits,  as  often  as  they  thought  expedient,  but  this  }B 
the  most  convincing  argument  which  can  be  used  to  show  that  the  ' 
construction  contended  for  by  the  defendants  is  not  the  proper  one. 
If  the  times  for  declaring  the  dividend  or  dividends  had  been  ap- 
pointed in  the  act,  the  force  of  the  defendant's  argument  would  be 
greatly  strengthened.  The  directors  could,  and  certainly  would, 
deem  it  expedient  to  declare  a  dividend  as  often  as  it  became  neces- 
sary to  keep  the  amount  of  any  single  dividend  below  $25,200; 
dividends  might  thus  be  declared  quarterlv,  monthly  or  of tener  if 
required,  and  such  a  construction  renders  tne  statute  absurd.  The 
directors  would  be  justly  regarded  by  stockholders  as  derelict  in 
duty,  if  they  should  suffer  a  tax  to  be  imposed  when  they  had  it 
clearly  in  their  power  to  avoid  it.  The  mtent  of  the  Legislature 
was,  without  doubt,  to  establish  a  source  of  revenue  to  tne  city, 
payable  out  of  the  annual  dividends  of  the  company,  and  for  that 
revenue  the  city  was  not  to  be  dependent  upon  the  mere  generosity 
of  the  company.  It  is  an  old  rule  of  construction  that  if  one  in- 
terpretation would  lead  to  absurdity,  the  other  not,  we  must  adopt 
the  latter ;  so  that  interpretation  which  leads  to  the  more  complete 
eflfect,  which  the  Legislature  had  in  view,  is  preferable  to  another. 
When  language  is  elliptical,  the  necessary  words  supplied  must  be 
such,  and  so  construed  as  to  have  some  force  ut  res  magis  valeat.  Sedg- 
wick's Construction  Stat.,  196 ;  Nichols  v.  Holliday,  27  Wise,  406. 
Nor  is  there  any  rule  of  law  which  requires  that  this  statute  should 
be  strictly  construed  as  against  the  city  of  Philadelphia.  By  the 
acts  of  1858  and  1859,  already  referred  to,  and  the  subsequent  con- 
solidation, the  Ridge  Avenue  Passenger  Ry.  Co.,  at  the  time  of 
and  prior  to  the  passage  of  the  act  of  1872,  was  in  fact  bound 
to  the  city  annually,  for  a  tax  of  six  per  centum  on  the  entire  divi- 
dends declared.  This  act  of  1872  only  released  or  exempted  the 
corporation  from  a  part  of  its  burden,  and  is  therefore  to  be  con- 
stinied  rather  as  a  grant  of  partial  exemption  from  a  subsisting  lia- 
bility, than  as  an  act  imposing  a  tax  or  creating  revenue.  The  tax 
under  the  previous  acts  of  1858  and  1859  was  to  be  at  the  rate  of 
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six  ,per  centum  upon  all  the  dividends  declared,  and  for  this  the  cor- 
poration was  already  bound ;  whereas,  the  tax  under  the  act  of 
1872  is,  at  the  most,  only  six  per  centum  upon  so  much  of  any 
dividend  declared  which  may  exceed  six  per  centum  upon  their 
capital  stock,  and  was  doubtless  so  intended,  as  this  allowed  the 
stockliolders  profit  at  the  legal  rate  of  interest  upon  their  invest- 
ment before  any  division  of  profits  was  to  be  made  with  the  city. 
Such  a  grant  is  for  merely  private  advantage,  involving  only  inci- 
dental benefits  to  tlie  community,  and  there  is  no  rule  requiring  a 
strict  construction  in  such  a  case  as  against  the  claim  of  the  city. 

But  it  is  urged  that  the  act  of  1872  was  a  substantial  revision 
of  the  previous  acts,  and  if  it  had  been  intended  to  reimpose  the 
original  tax,  the  Legislature  would  have  adopted  the  same  phrase- 
ology, but  it  is  quite  apparent  that  the  Legislature  did  not  mead  to 
reimpose  the  same  tax,  nor  does  any  party  to  this  clause  claim  such 
a  construction  for  the  act.  The  question  is,  not  what  tax  the  Leg- 
islature intended  to  impose,  but  whether  it  was  the  intention  to 
impose  any. 

We  are  of  opinion,  therefore,  that  the  Ridge  Avenue  Passenger 
Ry.  Co.,  by  the  terms  and  meaning  of  the  statute,  is  liable  to  pay 
annually  into  the  treasury  of  the  city  of  Philadelphia,  for  the  use 
of  said  city,  a  tax  of  six  per  centum  upon  so  much  of  any  annual 
dividend  aeclared  which  may  exceed  six  per  centum  upon  the  capi- 
tal stock  paid  in. 

Therefore  the  judgment  entered  in  this  case  is  reversed,  and  now, 
March  12,  1883,  judgment  entered  in  favor  of  the  city  of  Phila- 
delphia, and  agamst  the  defendant,  the  Ridge  Avenue  Passenger 
Ry.  Co.,  for  the  sum  of  $11,638.35,  being  the  amount  of  the  tax 
for  the  years  1875, 1876, 1877,  1878  and  1879,  according  to  the 
finding  of  the  referee,  with  interest  thereon  from  the  time  suit  was 
brought. 

As  to  taxes  on  divideods  in  general,  see  Commonwealth  v.  Cleveland,  etc., 
R.  R.  Co.,  29  Pa.  St.  370;  Lehigh  Crane  Iron  Co.  v.  Commonwealth,  55  Pa. 
St.  448;  State  «.  Farmers' Bank,  11  Ohio,  94;  Haight  v.  Railroad  Co.,  6  Wall. 
15;  Railroad  Co.  v,  Jackson,  7  Wall.  262;  United  States  «.  Railroad  Co.,  17 
Wall.  322;  Chicago,  etc.,  R.  R.  Co.  v.  Page,  1  Biss.  461;  Phoenix  Iron  Co.  «. 
Commonwealth,  59  Pa.  St.  104;  State  «.  Charleston,  5  Rich.  561;  Penna. 
Bank  Assignee's  Acct,  39  Pa.  St.  103;  Railroad  Co.  t^.  Collector,  100  U.  S.  595; 
United  States  v.  Erie  Ry.  Co.,  supra,  p.  319. 
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Commonwealth  v.  Lehigh  Coal  and  Navigation  Co. 
{Advance  Ccue,  Penruyhania,    Oct,  2,  1883.) 

The  Act  of  Penna.  of  April  29,  1844  (P.  L.  497),  §  32,  desi^ates  <<  all 
mortgages,  money  owing  by  solvent  debtors,  whether  by  promissory  note, 
penal,  or  single  bill,  bond,  or  judgment,"  etc.,  as  subjects  to  *'  be  valued  and 
assessed*'  and  '*  subject  to  taxation."  By  section  34  of  the  same  Act,  the 
County  Commissioners  of  each  county  were  required  annually  at  the  time  of 
making  county  rates  and  levies,  to  assess  these  subjects,  with  many  others 
designated  '*  for  the  use  of  the  Commonwealth,  three  mills  on  every  dollar 
of  the  value  thereof."  By  the  Act  of  29th  April,  1844  (Purd.  1887-8,  pi.  176 
et  seq.)  {  8,  of  the  Act  of  30th  April,  1864  (P.  L.  221),  and  the  Act  of  May 
24,  1878  (P.  L.  126),  a  Board  of  Kevenue  Commissioners  is  created,  now  con- 
sisting of  the  Auditor-General,  the  State  Treasurer,  and  the  Secretary  of  the 
Commonwealth.  These  Acts  require  the  City  and  County  Commissioners  to 
furnish  to  the  Board,  once  in  three  years,  a  '*  statement  under  oath  of  the 
return  made  by  the  assessors  of  the  value  in  the  aggregate  of  all  the  property 
liable  to  State  tax  in  the  said  cities  and  counties  respectively,  distinguishing 
real  from  personal  estate."  The  State  Board  is  thereupon  to  make  a  state- 
ment showing  the  amount  of  taxable  property  in  each  city  or  county,  and  the 
amount  of  State  tax  to  be  raised  thereon.  The  State  Treasurer  issues  his  pre- 
cepts requiring  the  City  and  County  Commissioners  **  to  assess  and  collect 
the  State  tax  in  their  respective  cities  and  counties  as  provided  by  law,  on  the 
amount  of  the  valuation  and  property  so  ascertained  to  be  liable  to  taxation 
for  State  purposes,"  and  the  counties  are  then  primarily  liable  for  the  tax. 
The  Act  of  June  7, 1879  (P.  L.  112),  §  17,  and  the  supplementary  Act  of  June 
lO,  1881,  declare  that  ''  mortgages,"  etc.,  **  shall  be  and  are  hereby  made  tax- 
able at  the  rate  of  four  mills  on  every  dollar  of  the  value  thereof  annually." 
These  Acts  require  that  corporations  paying  interest  on  taxable  loans  shall 
deduct  the  tax  from  the  interest  and  pay  it  into  the  State  treasury.  They  do 
not  provide  any  means  for  the  valuation  and  assessment  of  the  bonds.  After 
the  passage  of  the  Act  of  1879  the  regular  triennial  assessment  was  made 
throughout  the  State.  The  County  Commissioners  made  returns  to  the  State 
Revenue  Board  under  oath,  purporting  to  include  the  assessment  of  all  **  mort* 
gages,"  etc.,  in  their  respective  counties,  and  on  Oct.  20,  1880,  the  Revenue 
Board  made  a  statement  showing  the  valuation  of  all  '*  mortgages,"  etc.,  in 
the  Commonwealth,  and  apportioning  the  tax  thereon  among  the  several 
counties.  Upon  this  valuation  the  tax  was  collected  by  the  counties  and  paid 
into  the  State  treasury  for  the  years  1880  and  1881.  The  accounting  officers 
of  the  Commonwealth  afterwards  settled  an  account  against  certain  corpo- 
rations for  the  four  mills  State  tax  on  interest  on  bonded  indebtedness,  which 
interest  the  corporations  had  paid  to  resident  bondholders,  without  deducting 
the  said  tax.     Upon  appeals  from  said  settlement  of  account : 

Hdd^  that  as  there  was  no  other  means  of  assessment  provided  by  law,  it 
was  the  duty  of  the  local  assessors,  in  making  the  general  assessment  in  1879, 
to  value  and  assess  corporate  bonds,  wherever  found,  in  the  hands  of  resident 
owners.  And  as,  in  the  discharge  of  that  duty,  the  assessors,  acting  as  officers 
of  the  Commonwealth,  did  make  an  assessment,  purporting  to  embrace  these 
several  objects,  made  due  and  proper  return  thereof,  which  was  accepted  and 
acted  upon  by  the  revenue  officers  of  the  State,  it  must  be  assumed  that  the 
officers  of  the  law,  acting  under  the  obligation  of  an  oath,  performed  their 
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full  duty  in  the  premises,  that  their  return  was  full  and  true,  and  embraced 
not  only  all  classes  of  subjects,  but  all  objects  taxable  by  law,  including  the 
loans  of  the  Lehigh  Valley  Railroad  Company,  so  far  as  held  by  resident 
owners,  and  that,  therefore,  the  tax  upon  them  has  been  paid : 

Bdd  further,  that  the  said  four  mills  tax  can  in  no  sense  be  considered  as 
a  tax  upon  the  corporation,  its  property,  or  its  franchises;  it  is  upon  the  cor- 
poration's indebteoness  in  the  hands  of  its  creditors,  a  tax  upon  tne  property 
of  individual  citizens  of  the  State.  The  corporation  is  to  be  charged  as  a  col- 
lector only,  and  the  taxes  which  it  was  charged  to  collect  having  been  paid 
through  other  agencies  of  the  government,  the  corporation  stands  discharged 
therefrom. 

The  word  *'  value,  ^'  as  used  in  the  Acts  of  1879  and  1881,  means  the  actual 
value  and  not  the  nominal  or  par  value  of  bonds  and  mortgages. 

A  legal  ascertainment  of  that  value  is  essential  to  the  assessment  of  a  valid 
tax. 

The  return  by  the  corporation  of  the  amount  of  its  indebtedness  does  not 
constitute  an  assessment.  Neither  does  the  account  settled  by  the  Auditor- 
General  against  the  corporation.  A  valid  assessment  must  precede  the  col- 
lection of  the  tax,  and  the  owner  of  the  property,  to  wit,  the  bonds  and  mort- 
gages, etc.,  must  have  notice  and  the  right  of  appeal. 

As  the  Acts  of  1879  and  1881  contain  no  provision  for  assessment  and  valu- 
ation, they  do  not  constitute  an  independent  scheme  for  the  taxation  of  cor- 
porate loans,  but  must  be  aided  by  the  machinery  of  the  Act  of  1844. 

Upon  a  writ  of  error  to  a  judgment  entered  by  the  Court  without  the  inter- 
yention  of  a  jury,  under  the  provisions  of  the  Act  of  April  22, 1874  (P.  L.  109), 
the  Supreme  Court  can  hear  and  determine  only  questions  of  law  arising  upon 
bills  of  exception  to  the  rulings  of  the  Judge  relating  to  the  evidence  or  law 
of  the  case. 

Ebbob  to  the  Common  Pleas  of  Dauphin  county. 

These  cases  arose  in  the  Court  below,  upon  appeals  by  the  cor- 
porations defendant  from  settlements  made  against  them  by  the  ac- 
counting  officers  of  the  Commonwealth,  under  the  Acts  of  June  7, 
1879  (P.  L.  112),  §  17,  and  June  10, 1881  (P.  L.  99),  §  2,  upon  their 
bonded  indebtedness  for  the  years  1880  and  1881. 

The  companies  did  not  deduct  the  four-mill  tax  from  the  interest 
on  their  bonded  debt,  and  pay  the  same  into  the  treasury,  for  the 
years  stated,  as  provided  hj  the  Acts  of  1879  and  1881,  but  paid  the 
interest  to  their  creditors  in  fall,  as  it  matured. 

The  defendants,  under  protest,  made  report  of  their  bonded  in- 
debtedness for  the  years  in  question.  The  Auditor-General  there- 
upon settled  accounts  against  the  Lehiffh  Valley  Bailroad  Company 
for  tax  at  four  mills  upon  bonds  not  shown  to  be  held  by  non-resi- 
dents, claiming  as  tax  for  1880  the  sum  of  $98,792,  and  for  1881 
the  sum  of  $37,140. 

To  which  settlements  specifications  of  objections  and  appeals  were 
filed,  setting  forth,  inter  alia,  that  the  taxes  sought  to  be  collected 
had  been  paid  through  other  channels,  and  that  the  State,  having 
received  them  once,  was  not  entitled  to  recover  them  again. 

The  cases  were  tried  together  before  the  Court,  without  the  in- 
tervention of  a  jury,  under  the  Act  of  April  22, 1874  (P.  L.  109). 

There  were  produced  in  evidence  the  returns  to  the  Bevenue 
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Board,  made  in  1880,  by  County  CommissionerB,  showing  by  town- 
ships, wards,  and  boroughs  the  assessed  ''  value  of  all  mortgages, 
money  owing  by  solvent  debtors,  etc.,"  in  each  county  and  city  of 
the  Commonwealth.  Also  the  duplicate  valuation  made  Oct.  20, 
1880,  by  the  Revenue  Board  (consisting  of  the  Auditor-General,  the 
State  Treasurer,  and  the  Secretary  of  the  Commonwealth),  showing 
the  "  value  of  all  mortgages,  money  owing  bv  solvent  debtors,  etc.," 
and  apportioning  among  the  counties  the  n>ur  mills  tax  thereon, 
amounting  to  $392,283.23. 

The  State  Treasurer  was  called,  and  testified  that  upon  the  valu- 
ation made  by  the  Kevenue  Board,  the  taxes  had  been  paid  in  full 
for  1880  and  1881. 

The  Court  (McPhebson,  A.  L.  J.)  found,  inter  alia,  the  follow- 
ing facts : 

T.  For  the  year  1880,  the  Commissioners  of  every  county  of  the 
Commonwealth  made  returns  to  the  Kevenue  Commissioners  as  re- 
quired by  law,  of  the  valuation  of  "  all  mortgages,  money  owing  by 
solvent  aebtors,"  etc.,  within  their  respective  counties,  which  re- 
turns were  adopted  by  the  said  Bevenue  Commissioners  and  a  rec- 
ord of  such  valuation  was  by  them  transmitted  to  each  county,  upon 
which  valuation  the  State  tax  upon  mortgages  was  assessed.  This 
valuation  remained  unchanged  for  the  year  1881,  and  no  other  valu- 
ation or  assessment  of  mortgages  for  the  purpose  of  State  taxation 
was  made  for  1880  or  1881. 

8.  The  taxes  assessed  upon  said  valuation  and  record  for  the  years 
1880  and  1881  have  been  paid  in  full  to  the  Commonwealth. 

The  findings  of  fact  are  more  fully  referred  to  in  the  opinion 
of  the  Supreme  Court,  infra. 

In  its  conclusions  of  law  upon  the  fact  as  found,  the  Court  used 
the  following  language : 

["  There  are  other  questions  to  which  we  will  hereafter  refer,  pro- 
ceeding now  to  the  discussion  of  an  objection  which  goes  to  the 
entire  claim  and  which  after  much  reflection  and  careful  examina- 
tion seems  to  us  to  be  fatal,  viz. :  That  the  taxes  now  sued  for  are 
presumed  to  have  been  paid.]  The  tax  in  question  is  claimed  under 
the  seventeenth  section  of  tlie  act  of  June  7,  1879,  and  its  supple- 
ment of  June  10,  1881,  and  under  either  act  is  upon  the  ^mort- 
^ges'  or  bonds  secured  thereby  of  the  defendant  corporation.  It 
IS  in  no  sense  a  tax  upon  the  corporation  itself,  either  upon  its  fran- 
chises or  its  property ;  it  is  upon  tne  corporation's  bonds  m  the  liands 
of  its  creditors  and  is  consequently  a  tax  upon  property  belonging 
to  individual  citizens  of  the  State.  The  defendant  is  simply  a  col- 
lector, and  as  we  have  seen  is  only  liable  if,  and  because,  it  fails  to 
collect.  [The  tax  is  one  which  has  been  long  in  force  and  was  not 
imposed  by  the  Acts  of  1879  and  1881.]  They  only  change  the  rate 
from  three  mills  to  four  mills,  and  so  far  as  they  enumerate  subjects 
of  taxation  are  merely  re-enactments  of  the  earlier  law.     We  regard 
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these  two  acts  as  part  of  the  revenue  system  of  the  Commonwealth, 
and  it  becomes  necessary  therefore  to  consider  the  former  statutes  in 
order  to  determine  their  proper  place  and  effect 

["  When  therefore  the  Act  of  June  7, 1879,  was  passed,  there 
existed  a  complete  system  for  assessing  and  collecting  State  taxes 
upon  mortgages.  That  act  made  no  cnange  in  the  method  of  valu- 
ation or  assessment;  it  is  wholly  silent  on  that  subject;  it  simply 
declared  certain  subjects  to  be  taxable  at  four  mills  upon  their  value, 
and  as  to  mortga^s  of  corporations  owned  by  individuals  directed 
that  the  corporation  should  deduct  the  tax  upon  the  value  from  the 
interest  and  pay  it  over  to  the  State  treasury.]  But  how  was  the 
value  to  be  ascertained?  The  words  of  the  section  are:  ^Made 
taxable  for  State  purposes  at  the  rate  of  four  mills  on  every  dollar 
of  the  value  thereof  annually.'  This  phrase,  '  every  dollar  of  the 
value  thereof,'  occurs  also  in  section  thirty-four  of  the  Act  of  1844, 
and  dearly  means  actual  value Moreover,  section  seven- 
teen itself  of  the  Act  of  1879  has  construed  this  phrase  in  the  same 
way  by  providing  a  method  for  ascertaining  the  actual  value  of  bank 
shares,  which  are  taxed  by  the  same  words  and  in  the  same  sentence 
^as  the  mortgages  now  in  question.  [There  is  no  other  machinery 
for  ascertaining  the  actual  value  of  mortgages,  however,  than  that 
provided  by  the  earlier  laws,  and  the  evidence  before  us  shows  that 
it  was  put  in  operation.]  The  County  Commissioners  made  re- 
turns to  the  Revenue  Board  of  all  mortgages  valued  for  State  tax- 
ation ;  the  returns  were  accepted  and  duly  acted  upon  by  the  Board, 
the  taxes  were  assessed,  collected,  and,  as  the  State  Treasurer  testi- 
fies, fully  paid  for  the  years  in  question. 

"  We  must  presume,  however  much  in  the  face  of  common  knowl- 
edge, that  the  assessors,  the  County  Commissioners  and  the  Kevenue 
Board  have  done  their  duty,  and  must  give  to  their  solemn  and 
recorded  acts  the  prima  facies  of  truth.  We  have  no  evidence  of 
any  kind  tending  to  rebut  the  presumption  that  their  official 
duties,  performed  under  oath  and  aided  by  extensive  and  unusual 
statutory  powers,  have  been  fully  and  faithfully  discharged,  and  we 
cannot  act  upon  common  fame.  The  Commonwealth  must  make 
out  her  case,  both  because  the  right  to  a  tax  must  be  clear  before 
collection  can  be  made,  and  because  she  comes  into  Court  like  any 
other  suitor,  having  no  peculiar  advantage  of  presumption  or  in- 
tendment. Here  she  claims  to  recover  a  tax,  collectible  by  her 
own  careless  legislation  in  two  ways,  and  is  met  with  evidence  tend- 
ing to  show  that  all  taxes  upon  the  property  in  question  have 
been  assessed  and  collected  through  one  of  ner  agencies.  Without 
more,  how  can  we  say  that  this  is  not  true  ?  .  .  .  Moreover, 
there  is  certainly  no  presumption,  whatever  the  negligence  of  as- 
sessors may  be,  that  none  of  these  bonds  were  included  in  the  as- 
sessment of  1879,  and  if  some  were  included  they  are  still  there  and 
liave  paid  tax  already  for  1880  and  1881.     But  how  can  their num- 
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ber  be  ascertained  by  the  defendant  2  [It  Las  no  control  over  the 
process  of  assessnnent  or  over  the  ordinary  collectors ;  it  is  only  one 
of  the  State's  agents  without  information  as  to  the  action  taken  by 
the  others,  and  commanded  to  collect  a  tax  without  even  being  fur- 
nished with  a  duplicate  of  its  assessment.  And  f urtlier,  this  tax 
being  upon  the  actual  value  of  the  bonds,  how  much  shall  the  cor- 
poration retain  ?  It  has  been  given  no  power  to  make  a  valuation, 
and  none  is  made  by  the  act  itself.  This  is  done  by  another  agency, 
of  whose  proceeding  the  defendant  has  no  knowledge ;  how  then 
can  it  calculate  the  sum  it  must  deduct  ?  The  Act  of  1881  does 
not  materially  differ  from  tlie  Act  of  1879  and  we  need  not  sepa- 
rately discuss  its  provisions.  Both  leave  untouched  the  old  method 
of  valuation  and  assessment,  and  the  same  presumption  of  payment 
applies  to  the  taxes  claimed  under  the  later  statute.  .  .  .  The 
Act  of  1881  is  a  supplement  to  the  Act  of  1879,  and  was  intended 
to  re-enact  and  supply  the  seventeenth  section,  but  in  the  failure  to 
provide  for  a  valuation  of  mortgages  it  is  like  the  original,  and  the 
remarks  just  made  apply  to  it  witn  equal  force.  In  this  respect  it 
only  differs  from  the  Act  of  1879  by  providing  for  a  return  by  the 
corporation  of  ^  the  amount  of  such  indebtedness,'  and  this  does  not 
seem  to  us  to  be  any  nearer  a  proper  valuation."] 

Simonton,  P.  J.,  concurred  in  tue  above  opinion. 

Judgment  for  defendants  in  each  case. 

The  Commonwealth  excepted  to  those  portions  of  the  conclusions 
of  law  above  included  within  brackets  and  to  the  judgments. 

'  The  Court  overruled  the  exceptions,  and  judgment  was  entered 
for  the  defendants  in  each  case ;  whereupon  the  Commonwealth 
took  these  writs,  assigning  for  error,  inter  alia,  the  dismissal  of  the 
exceptions. 

Kobert  Snodgrass,  Deputy  Attorney-General  (Lewis  C.  Cassidy, 
Attorney-General,  with  nim),  for  the  Commonwealth. 

The  Act  of  1844  was  repealed  by  the  Acts  of  1879  and  1881. 
If  not  in  terms,  of  necessity  by  implication. 

No  presumption  of  payment  of  taxes  can,  in  any  case,  arise  as 
a^nst  tlie  Commonwealth.  Com'th  u  Baldwin,  1  Watts,  64;  Mc- 
Keehan  v.  Com'th,  3  Pa.  St.  151 ;  Com'th  v.  Hutchinson,  10  Pa. 
St.,  466. 

The  evidence  in  these  cases  was  not  sufficient  to  sustain  such  pre- 
sumption. 

An  assessment  is  complete  when  the  property  has  been  listed,  and 
a  valuation  and  apportionment  made.     Cooley  on  Tax.  p.  258. 

The  reports  made  by  the  companies  constitute  a  sufficient  valua- 
tion ;  and  the  settlement  a  sufficient  assessment  under  the  Act  of 
1811.    p.  L.  and  W.  E.  R.  Co.  v.  Com'th,  66  Pa.  St.  69. 

The  word  '^  value,"  as  it  occurs  in  the  taxing  statutes,  means 
nominal  or  par  value. 

Under  the  Acts,  it  was  the  duty  of  these  corporations  to  retain 
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the  amount  of  State  taxes  ascertained  to  be  due  from  their  re- 
ports. 

The  Acts  of  1879  and  1881,  as  taxing  statutes,  are  complete  and 
sufScient  in  themselves. 

M.  £.  Olmsted,  for  defendants  in  error. 

The  fact  of  assessment  was  established  bj  the  Commonwealth's 
own  official  records  made  by  her  duly  appointed  and  sworn  officers : 
and  the  fact  of  payment  of  the  taxes  was  proven  by  the  oral  testi> 
mony  of  the  State  Treasurer.  The  legal  presumption  is  that  the 
assessment  was  just  as  full  and  complete  as  the  sworn  records  show 
it  to  have  been,  and  that,  as  said  records  show  upon  their  face,  it 
includes  all  mortgages,  etc.,  within  this  Commonwealth. 

As  to  the  doings  of  public  officers  onmia  rite  acta  prsesumuntur. 
Phila.  v.  Com'th,  52  Pa.  St.  451;  City  of  New  Orleans  v.  Louisiana 
Savings  Bank,  31  La.  Ann.  637 ;  l3el.  and  Hudson  Canal  Co.  v. 
Walsh,  33  Leg.  Int.  349,  and  cases  there  cited. 

This  presumption  holds  good  even  as  against  the  Commonwealth. 
Com'th  V.  A.  and  G.  W.  R.  R.  Co.,  53  Pa,  St  9^19;  Fletclier  v. 
Peck,  6  Cranch,  87. 

The  Court  below  having  found  as  a  fact  that  all  mortgages,  etc., 
have  been  taxed,  the  Supreme  Court  will  not  re-try  the  case  upon 
its  merits,  but  will  treat  the  finding  of  facts  below  as  conclusive. 
Jamison  v.  Collins,  83  Pa.  St.  359;  Lee  v.  Keys,  88  Pa.  St. 
175. 

It  having  been  shown  that  all  bonds  and  mortgages  within  tlie 
Commonwealth  have  been  taxed,  it  must  follow  tnat  the  particular 
bonds,  including  those  issued  by  the  Lehigh  Yalley  Railroad  Com- 
pany, which  go  to  make  up  the  ag^^te,  have  been  taxed* 

The  Commonwealth,  therefore,  having  once  received  these  taxes, 
is  not  entitled  to  recover  them  again. 

The  word  ^'  value,"  in  the  taxing  statutes,  clearly  means  actual^ 
not  nominal  or  par  value.  Fox  v.  Phelps,  17  Wendell,  399 ;  1 
Whart.  on  Evidence,  449. 

The  foundation  of  taxation  by  value  is  a  valid  assessment.  Cooley 
on  Taxation,  259  ;  HiUiard  on  Taxation,  290 ;  Thurston  v.  Little, 
et  al.,  3  Mass.  432 ;  Com'th  v.  Blair  County,  2  Pearson,  416  ;  Webb 
V.  Reinhard,  73  Pa.  St.  376. 

If  any  bond  of  these  companies  escaped  taxation  in  the  general 
assessment  made  in  1880,  it  follows  that  it  was  not  assessed.  How, 
then,  could  the  companies  have  collected  a  tax? 

In  the  reports  to  the  Auditor-General  the  corporation  states  that 
its  bonds  diSer  in  actual  and  in  market  value,  and  it  disavows  any 
attempt  at  valuation  or  assessment.  The  company  was  not  author- 
ized to  assess.  Ruth's  Appeal,  10  Weekly  Notes,  498 ;  ^ank  of 
the  Com'th  v.  The  Mayor,  43  K  T.  184.  See,  also,  The  Railroad 
Tax  Cases,  13  Fed.  Reporter,  722. 

The  account  settled  by  the  Auditor-General  does  not  constitute 
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an  assesement.  It  does  not  pnrport  to  contain  any  valnation  of  tlie 
bonds.  It  was  not  made  until  after  the  time  when  it  is  alleged 
the  taxes  became  due.  It  is  made  against  the  wrong  party ;  a  le- 
gal assessment  cannot  be  made  against  the  corporation,  which  is 
merely  a  collector,  but  must  be  made  against  the  bondholder,  the 
owner  of  the  property  taxed,  and  he  must  have  notice  and  the  right 
of  appeal.  Cooley  on  Taxation,  265-268 ;  Ervine's  Appeal,  16  ra. 
St.  266 ;  Phila.  v.  Miller,  49  Pa.  St.  448 ;  Railroad  Tax  Cases, 
13  Fed.  Rep.  722. 

The  Acts  of  1879  and  1881,  as  taxing  statutes,  are  in  themselves 
insufficient,  and  inoperative  for  want  of  machinery. 

Clakk,  J. — The  taxes  which  are  the  subject  of  this  contention 
are  claimed  by  the  Commonwealth  under  the  seventeenth  section 
of  the  Act  of  June  7, 1879,  and  its  supplement  of  June  10,  1881, 
upon  the  bonded  indebtedness  of  the  Lehigh  Valley  Railroad  Com* 
panv,  for  the  years  1880  and  1881. 

The  company  did  not  deduct  the  tax  of  four  mills  from  the  in- 
terest due  upon  its  mortgage  debt,  and  pay  the  same  into  the  treas- 
ury for  the  years  stated,  as  provided  by  the  Acts  of  1879  and  1881, 
but  paid  the  interest  in  full  to  its  creditors  as  the  same  matured. 

The  Auditor-General,  therefore,  settled  an  account  against  the 
company  for  a  four-mill  tax  in  each  year  upon  the  entire  amount  of 
its  loans  and  bonded  indebtedness,  wnich  did  not  appear  to  be  held 
by  non-residents  of  Pennsylvania;  these  settlements  were  based 
upon  the  reports  of  the  company,  made  under  protest,  in  compli- 
ance with  the  Acts  of  Assembly  referred  to,  for  the  several  years 
in  question. 

From  these  settlements  appeals  were  taken,  under  the  provisions 
of  the  Act  of  1811,  to  the  Court  of  Common  Pleas  of  Dauphin 
County.  These  appeals,  with  two  others  entered  by  the  Lenigh 
Coal  and  Navigation  Company,  involving  substantially  the  same 
questions  of  law  and  fact,  were  submitted  to  the  Court  below,  with- 
out the  intervention  of  a  jury,  under  the  Act  of  April  22, 1874^ 
and  were  tried  together,  but  one  opinion  being  filec^  upon  which 
judgment  was  entered  in  each  case.  As  these  four  causes  have 
been  presented  and  argued  here  together,  one  opinion  only  will  be 
filed,  upon  which  judgment  will  be  entered  in  each  of  the  several 
cases  below. 

These  several  writs  of  error  having  been  taken  to  judgments  en- 
tered under  the  Act  of  April  22, 1874,  this  Court,  under  the  ruling 
of  Jamison  v.  Collins,  83  Pa.  St.  359,  and  Lee  v.  Keys,  88  Pa.  St. 
125,  "can  hear  and  determine  onlv  questions  of  law  arising  upon 
bills  of  exceptions  to  the  rulings  oi  the  Judge  relating  to  tne  evi- 
dence or  to  the  law  of  the  case ;  we  cannot  2:0  behind  his  findings 
of  fact,  except  where,  in  a  common  law  trial  before  a  jury,  the  as- 
signment of  error  is  such  as  can  be  heard  and  determined  by  this 
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Coart ;  the  writ  of  error  brings  np  no  question  as  upon  motion  for 
a  new  trial." 

On  the  part  of  the  company  it  is  contended  that  the  taxes  sought 
to  be  collected  are  paid  through  other  channels,  and  that  the  State, 
having  received  them  once,  is  not  entitled  to  recover  them  again. 
Whether  or  not  the  debt  now  in  suit  has  been,  or  is  presumed  to 
have  been  paid,  is  a  question  distinctly  presented  by  the  facts  found 
and  stated  in  the  decision  of  the  Court  as  follows : 

"  VII.  For  the  year  1880,  the  commissioners  of  every  county  in 
the  Commonwealth  made  returns  to  the  Sevenue  Commissioners, 
as  required  by  law,  of  the  valuation  of  all  morto;ages,  money  owine 
by  solvent  debtors,  etc.,  within  their  respective  counties,  which 
returns  were  adopted  by  the  said  Bevenue  Commissioners,  and  a 
record  of  such  valuation  was  by  them  transmitted  to  each  county, 
upon  which  valuation  the  State  tax  upon  mortgages  was  assessed. 
This  valuation  remained  unchanged  for  the  year  1881,  and  no  other 
valuation  or  assessment  of  mortgages  for  the  purpose  of  State 
taxation  was  made  for  1880  or  1881. 

^^  VIII.  The  taxes  assessed  upon  said  valuation  and  record  for 
the  years  1880  and  1881  have  been  paid  in  full  to  the  Common- 
wealth." 

The  Court,  in  a  paper  filed  supplementary  to  the  opinion  and 
decision,  states  that  the  circular  letters  of  the  Auditor-General  and 
other  accounting  officers  of  the  Commonwealth,  the  admission  of 
which  is  assigned  for  error  in  the  second  assignment,  were  rejected 
as  evidence,  and  were  not  considered,  nor  any  fact  or  conclusion 
based  upon  or  influenced  by  them.  Dismissing,  therefore,  the 
second  assignment  of  error,  and  excluding  from  our  consideration 
the  circular  letters  referred  to,  we  have  remaining  as  the  basis  of 
the  finding  of  the  Court : 

1.  The  ofiicial  return  or  report  of  the  county  commissioners  of 
each  county  in  the  Commonwealth  to  the  Board  of  Revenue  Com- 
missioners, for  the  year  1880,  in  tabular  form,  the  names  of  the 
several  wiuxls,  boroughs,  and  townships  in  the  several  counties  of 
the  Commonwealth ;  the  amount  at  which  all  the  personal  property, 
and  all  other  matters  and  things  therein,  made  taxable  by  the  laws 
of  this  Commonwealth  for  State  purposes,  were  valued  and  assessed, 
and  the  gross  amount  of  taxes  leviea  and  assessed  thereon  for  State, 
purposes. 

2.  The  valuation  of  the  several  counties  of  the  Commonwealth, 
as  fixed  and  adjusted  by  the  Board  of  Bevenue  Commissioners, 
October  20,  1880,  to  be  and  remain  as  the  valuation  of  the  prop- 
erty of  the  said  counties  until  the  next  meeting  of  the  Board,  as 
provided  by  the  Acts  of  April  29,  1844,  April  13, 1864,  and  May 
24,  1878. 

3.  The  testimony  of  the  State  Treasurer,  showing  actual  pay- 
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ment  by  the  several  connties  of  the  State  taxes,  according  to  and 
upon  the  said  adjustment  for  the  years  1880  and  1881. 

The  official  report  of  the  county  commissionera,  in  the  several 
<M>nntieB,  and  the  adjustment  of  the  Board  of  Bevenue  Commis- 
sioners, contain,  inter  alia,  the  amount  of  the  valuation  of  ''  all 
mortgages,  money  owing  by  solvent  debtors,  whether  by  promissory 
note,  peuid  or  single  bill,  bond  or  judgment ;  also,  all  articles  of 
agreement  and  accounts  bearing  interest,  owned  or  possessed  by 
any  person  or  persons  whatsoever  (except  notes  or  bills  for  work 
or  labor  done,  and  all  obligations  given  to  banks  for  money  loaned, 
and  bank  notes),  and  all  public  loans  or  stocks  whatsoever,  except 
those  issued  by  this  State  or  the  United  States,  and  all  moneys 
loaned  of  invested  on  interest  in  any  other  State,  and  all  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the  State ; " 
also,  ^^  the  tax  on  the  same  at  the  rate  of  four  mills  on  the  dollar." 

It  IB  contended,  on  the  part  of  tlie  Commonwealth,  that  the 
testimony  admitted  is  irrelevant;  that  the  valuation  and  assess- 
ments made  and  the  payment  of  taxes,  established  by  the  evidence, 
were  under  the  Act  of  April  28,  1844,  whilst  the  claim  of  the 
Commonwealth,  now  in  suit,  is  for  taxes  upon  the  bonded  indebted- 
ness of  the  company,  imposed  by  the  Acts  of  18Y9  and  1881.  And 
that  the  Act  of  1844,  so  far  as  it  provides  for  the  collection  of 
State  taxes  upon  corporate  bonds,  was  by  these  later  acts  repealed. 

It  certainly  must  be  conceded  that  the  tax  in  question  can  in  no 
sense  be  considered  as  a  tax  upon  the  corporation,  its  property,  or 
its  francliises:  it  is  upon  the  corporation's  indebtedness  in  the 
hands  of  its  creditors,  a  tax  upon  the  property  of  individual  citizens 
of  the  State.  It  is  for  the  law-making  power  to  select  the  subjects 
of  taxation ;  in  the  exercise  of  this  power,  the  Legislature  may 
perhaps  impose  a  tax  not  only  upon  what  the  citizen  owns,  but  also 
upon  what  he  owes.  This  question  we  will  neither  discuss  nor 
decide.  The  Act  of  1879  is  so  clear  in  its  provisions  as  to  preclude 
the  possibility  of  doubt  as  to  its  construction ;  the  tax  of  four  mills 
is  expressly  upon  "  mortgages,"  etc., "  owned,"  etc.,  "  possessed  by," 
etc.,  and  no  distinction  is  taken  or  discrimination  made  between  a 
corporate  and  an  individual  indebtedness,  except  that  ^^all  corpora- 
tions paying  interest  on  loans  hereby  taxed  for  State  purposes  only 
shall  oeduct  the  said  tax  from  the  said  interest  and  pay  the  same 
into  the  State  treasury."  The  tax  is  imposed  inaiscriminatel}' 
upon  all  mortgages,  etc.,  in  the  hands  of  the  owner  or  possessor, 
but  the  corporation  is  made  the  collector  of  the  tax  upon  the  cor- 
porate loan.  This  was  the  construction  put  upon  the  Act  of  30th 
April,  1864,  by  this  Court,  in  the  case  of  Maltby  v,  Railroad  Com- 
pany, 52  Pa.  St.  148,  and  the  reasons  there  assigned  are  equally 
applicable  here. 

The  Act  of  1881  in  its  first  section  provides  that  all  mortgages, 
money  owing  by  solvent  debtors,  etc.,  shall  be  taxable  at  the  rate 
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of  four  mills,  etc.,  for  State  purposes,  in  the  hands  of  the  owner  or 
possessor,  in  precisely  the  same  language  as  the  Act  of  1879,  and 
m  the  secona  section  it  is  further  provided  that  "  all  corporations 
paying  interest  on  a  loan  or  loans  which  are  taxable  for  State  pur- 
poses," etc.,  "shall  report,"  etc.,  "the  amount  pf  such  indebted- 
ness," etc.,  "  and  shall  pay  into  the  State  treasury  four  mills  upon 
every  dollar  of  such  inaebtedness  so  returned,"  etc.,  "  and  the  said 
tax  may  be  deducted,  by  the  corporation  paying  the  same,  from  the 
interest,"  etc.  It  certainly  was  not  the  intention  to  tax  the  debt 
in  the  hands  of  both  debtor  and  creditor,  allowing  the  debtor  to 
defalk  from  the  interest,  as  this  would  certainly  be  a  double  taxa- 
tion agaiust  the  creditor  upon  precisely  the  same  subject. 

If,  then,  the  corporation  is  to  be  charged  as  a  collector  only,  it 
follows  that,  if  the  taxes  which  it  was  charged  to  collect  have  been 
paid  through  other  agencies  of  the  government,  the  corporation 
stands  discharged  therefrom.  It  cannot  be  held  for  collection  of 
that  which  has  been  collected,  for  the  payment  of  a  debt  which 
has  already  been  discharged  and  whicii  the  State  has  already 
actually  received. 

The  Act  of  28th  April,  1844,  was  the  beginning  of  our  present 
revenue  system ;  that  act  repealed  all  laws  theretofore  passed  for 
levying  taies  for  State  purposes ;  it  designated  in  gi*eat  detail  the 
various  subjects  which  snould  "be  valued  and  assessed"  and  "sub- 
ject to  taxation "  for  State  purposes ;  among  these  in  the  thirty- 
second  section  we  find  "mortgages,  money  owing  hy  solvent 
debtors,  whether  by  promissory  note,  penal  or  single  bill,  bond  or 
judgment;  also  all  articles  of  agreement,  and  accounts  bearing  in- 
terest, owned  or  possessed  by  any  person  or  persons  whatsoever, 
except  notes  or  bills  for  work  and  labor  done,  and  bank  notes." 
By  tne  thirtv-fourth  section  of  the  same  act,  the  county  commis- 
missioners  oi  each  county  were  required,  annually,  at  the  time  of 
making  county  rates  and  levies,  to  assess  these  subjects,  with  many 
others  designated,  "  for  the  use  of  the  Commonwealth,  three  mills 
on  every  dollar  of  the  value  thereof." 

By  the  seventeenth  section  of  the  Act  of  June  7,  1879,  and  the 
first  section  of  the  Act  of  June  10,  1881,  the  same  subjects  enum- 
erated above  in  the  Act  of  1844,  are  merely  "  made  taxable"  for 
State  purposes  "  at  the  rate  of  four  mills  on  every  dollar  of  the 
value  thereof."  The  words  of  the -Act  of  1879— and  of  1881— in 
the  clauses  referred  to,  which  apportion  the  subjects  of  taxation, 
and  fix  the  rate  to  be  imposed,  are  identical  and  are  substantially 
equivalent  to  the  words  of  the  corresponding  clause  in  the  Act  of 
1844,  whilst  all  provide  that  the  rate  shall  be  "  upon  every  dollar 
of  the  value  thereof." 

Thus,  therefore,  it  appears  that  the  things  made  taxable  under 
the  Acts  of  1879  and  1881  were  taxable  under  the  Act  of  1844, 
upon  the  same  basis  of  valuation,  for  the  same  purpose ;  the  rate 
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only  ifl  different.  The  phrase,  "  every  dollar  of  the  value  thereof," 
has  acquired  a  well  established  signification  under  our  revenue 
system ;  it  means  siinply  the  actual  value  or  worth.  The  fourth 
section  of  the  Act  of  May  15,  1841,  requires  the  assessors  to  value 
^'  all  objects  of  taxation  according  to  the  actual  value  thereof,  and* 
at  such  rates  and  prices  for  wliich  the  same  would  separately  bona 
lide  sell."  The  oath  of  office  which  is  administered  to  the  assessors, 
under  the  ninth  section  of  the  Act  of  July  27,  1842,  obligates  that 
officer  to  value  all  taxable  property  at  the  rate  or  price  which  he 
shall,  ^^  after  due  examination  and  consideration,  believe  the  same 
would  sell  for,  if  sold  singly  and  separately  at  a  bona  fide  sale  after 
full  public  notice."  The  third  section  of  the  Act  of  15th  May, 
1841,  provides  that  ^'  if  any  assessor  or  assistant  assessor  shall  know- 
ingly and  intentionally  assess,  rate,  or  value  any  property  at  more 
or  less  than  he  shall  know  and  believe  tlie  just  cash  value  or  i-ate 
thereof,"  "  he  shall  be  guilty  of  a  misdemeanor,"  etc.  It  is  the  duty 
of  the  Board  of  Revenue  Commissioners,  under  section  three  of 
the  Act  of  1878,  to  ascertain  and  determine  ''  the  fair  and  just 
value  of  the  property  of  the  cities  and  counties  of  the  Common- 
wealth, made  taxable  by  law,  adjusting  and  equalizing  the  same,  as 
far  as  possible,  so  as  to  make  all  taxes  bear  as  equally  as  practicable 
upon  ail  the  property  of  the  Commonwealth  made  or  hereafter  to 
be  made  taxable  for  State  purposes  in  proportion  to  its  actual 
value." 

The  Le^slature  has  thus  frequently  defined  the  phrase,  ^^  every 
dollar  of  the  value  thereof,"  to  signify  actual  value,  and  the  con- 
struction which  is  deducible  from  the  continued,  general,  and 
uniform  practice  and  understanding  throughout  the  Common- 
wealth is  the  same.  That  the  same  signification  was  in  the  legis- 
lative mind  at  the  passage  of  the  Acts  of  1879  and  1881  is  made 
«lear  by  the  fact  that  shares  of  stock  in  banks  and  savings  institu- 
tions are  put  in  the  same  class  with  '*  mortgages,  money  owing  by 
solvent  debtoi*8,"  etc.,  are  also  and  in  like  manner  made  taxable  at 
the  rate  of  four  mills  "upon  every  dollar  of  the  actual  value 
thereof,"  and  that  value  is  defined  by  the  same  act  to  be  "the 
actual  value  in  the  market  where  located."  It  can  scarcely  be  be- 
lieved that "  the  value  thereof  "  thus  generally  and  indiscriminately 
applied  to  both  corporate  and  individual  loans,  to  bank  shares, 
agreements,  and  accounts,  must  be  construed  to  have  two  altogether 
distinct  and  different  significations,  when  used  but  in  a  single 
connection. 

If,  therefore,  this  loan  is  taxable  in  the  hands  of  resident  owners 
at  its  actual  value,  a  legal  ascertainment  of  that  value  is  essential 
to  the  assessment  of  a  valid  tax.  The  tax  of  a  citizen  is  the  result 
of  the  rate  applied  to  the  value  of  the  property  which  he  owns, 
and  he  is  not  taxed  until  the  rate  is  thus  applied  by  some  legal 
mode  of  adjustment ;  no  duty  of  payment  arises,  no  proceeding 
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to  collect  can  be  sustained,  until  the  tax  is  thus  created.  Is 
there  any  provision  in  the  Act  of  1879,  or  the  amendment  thereto 
of  1881,  for  the  making  of  this  vahiation  ?  If  there  is  none,  these 
cannot  constitute  an  independent  scheme  for  the  taxation  of  cor- 
porate loans,  but  must  be  aided  by  the  machinery  of  the  Act  of 
1844,  and  if  the  latter  Act  is  not  fully  supplied  by  the  former,  no 
implication  of  repeal  could  arise,  at  least  as  to  the  parts  not  supplied. 
We  can  find  no  such  provision  in^the  Acts  of  1879  or  1881. 

It  is  contended,  however,  that  the  report  to  the  Auditor-Gen- 
eral, required  by  the  amendment  of  June  10, 1881,  when  accepted 
and  acted  upon  by  the  accounting  ofScers,  provides  an  estimate 
which  may  form  the  basis  of  an  apportionment  and  comprehend& 
all  the  essential  processes  involved  in  an  assessment,  and  further, 
although  the  Act  of  1879  did  not  in  terms  require  such  a  report,, 
yet  the  report  when  made,  on  demand  of  the  Auditor-General, 
under  the  Act  of  1811,  constitutes  a  sufficient  assessment.  That 
the  corporation  officers  are  themselves  the  assessors,  and  the  ac- 
ceptance by  the  State  of  their  valuation  affords  an  official  estimate, 
which  is  equivalent  to  an  actual  assessment.  Thus  it  is  conceded 
tlmt  the  ascertainment  of  some  basis  or  valuation  on  which  to  lay 
the  tax  is  essential  to  a  valid  levy,  and  that  the  Act  of  1879  taken 
alone  provides  no  such  basis. 

It  is  a  sufficient  answer  to  this  suggestion,  howeyer,  that  the 
report  which  is  required  is  not  of  the  actual  value,  it  is  of  the 
amount  of  the  indebtedness,  and  the  reports  which  were  made,, 
although  in  strict  compliance  with  the  requirements  of  the  Act, 
not  only  do  not  purport  to  be  valuations,  but  expressly  state  that 
they  are  not,  and  recite  that  the  bonds  bear  different  rates  of  in- 
terest and  are  of  different  values.  Besides,  the  tax  is  in  no  sense 
one  against  the  corporation  but  against  its  creditors  as  individual 
citizens  of  the  State,  and  we  cannot  see  how  or  upon  what  prin* 
ciple  of  law  the  report  of  the  corporation  as  to  the  amount  of  its 
indebtedness  could  be  regarded  as  an  assessment  binding  upon 
them,  who  have  been  made  no  parties  to  it  and  have  no  control 
oyer  it.  There  is  no  community  of  interest  between  a  debtor  and 
his  creditor ;  their  interests  are  ordinarily  adverse.  Certainly  that 
cannot  be  regarded  as  a  valid  assessment  of  an  ad  yalorem  tax 
which  is  made  by  persons  whose  interests  are  adverse,  who  are 
under  no  official  oath  or  obligation,  where  the  person  charged  ha& 
no  notice,  no  right  to  interfere  for  his  own  protection,  if  he  had 
notice,  and  no  appeal,  and  where,  in  fact,  there  is  no  adjudication 
as  to  actual  value. 

The  report  is  necessarily  conjectural,  not  even  approximate ;  the 
residence  of  the  holders  is  a  fact  of  which  the  corporation  is  most 
likely  to  be  ignorant,  as  the  reports  made  abundantly  show; 
negotiable  securities  pass  current  and  the  corporation  debtors  can- 
not know  the  holdere.     If  the  report  be  made  of  such  as  are  held 
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by  resident  owners,  to  the  extent  only  to  which  they  are  known  to 
be  8o  held,  the  danger  of  escape  from  taxation  is  thereby  increased* 
beyond  that  which  existed  under  prior  legislation,  and  to  avoid 
this  escape  was  the  purpose  of  this  legislation.  The  present  case 
itffords  a  striking  illustration  of  the  fact.  The  report  of  the  Le- 
liigh  Valley  Kailroad  Company  for  the  year  1880,  makes  the  fol- 
lowing exhibit : — 

Held  by  residents  of  Penna. $8,874,000 

Held  by  non-residents  of  Penna 839,000 

Held  by  persons  whose  residence  the  company  has 
been  unable  to  ascertain  (of  which  amount  $6,437,- 
000  were  issued  in  London,  and  so  far  as  we  know, 

none  have  been  returned  to  this  country) 12,963,000 

Held  by  corporations  of  Penna 2,265,000 

Held  in  trust  for  persons  whose  residence  is  unknown.  596,000 

Total $25,537,000 

Thus  it  appears  that  more  than  one-half  of  the  entire  loan  is 
held  by  persons  whose  residence  is  unknown  to  the  corporation. 
The  treasurer  of  the  company  states  in  his  repjort  that  the  interest 
coupons  are  payable  to  tne  bearer  and  negotiable ;  that  they  are 
seldom  presented  for  payment  by  the  holders  of  the  bonds  to 
which  tney  were  originally  attached,  but  usually  by  bankers, 
brokers,  and  others,  who  frequently  do  not  know  the  name  or  resi- 
dence of  the  holder  of  the  bond.  Moreover,  if  this  report  was 
intended  to  be  made  at  the  end  of  each  year  as  a  basis  of.  taxation 
and  exemption  from  other  taxation  for  that  year  and  not  the  ensu- 
ing ^ear,  as  seems  to  be  conceded  in  the  argument  on  both  sides, 
and  m  the  opinion  of  the  Court  below,  then  if  the  learned  counsel 
of  the  Commonwealth  are  correct  in  their  view  of  this  case,  the 
concluding  clause  of  the  section  under  consideration  becomes 
abortive  and  of  no  effect.  The  clause  ref eiTcd  to  reads  as  follows : 
"  And  the  said  tax  may  be  deducted  by  the  corporations  paying 
the  same  from  the  interest  on  such  indebtedness,  whereupon  such 
indebtedness,  whether  secured  by  bond,  mortgage,  judgment,  or 
otherwise,  shall  be  exempt  from  other  taxation,  in  the  hands  of  the 
holders  thereof." 

It  is  clear  that  corporate  loans  can  only  be  made  liable  to  "  other 
taxation  "  through  tne  ordinary  methods  of  our  revenue  system. 
And  as  the  whole  process  of  local  assessment  must  necessarily  be 
fully  completed  and  ended  in  each  year  before  the  period  of  de- 
fault arrives  on  the  15th  January  in  the  ensuing  year,  how  could 
they  then  be  made  liable  to  "other  taxation?''  It  they  have  not 
already  been  listed  and  rated  in  the  general  local  assessment,  they 
must  of  necessity  and  at  all  events  escape  taxation  for  county  and 
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municipal  purposes  for  that  year,  whether  defanit  in  obtaining  ex- 
emption be  made  or  not. 

We  incline,  however,  to  the  opinion  that  the  first  tax  of  four 
mills,  under  the  Act  of  1879,  would  be  for  the  year  1880  and  the 
second  for  the  year  1881 ;  that  as  the  Act  of  1881  was  passed  June 
lOth,  after  the  taxes  of  that  year  had  accrued,  the  collection  of 
which  was  expressly  reserved,  the  report  made  in  November  of 
that  year  was  intended  as  a  basis  of  exemption  from  other  taxation 
for  the  ensuing  year.  Thus  the  period  of  default  falls  within  the 
time  of  effecting  the  local  assessments.  If,  however,  this  be  the 
proper  interpretation,  through  what  channels  of  information  are 
the  respective  local  assessors  to  learn  of  the  fact  that  exemption  is 
secured  ?  If  exemption  is  effected  by  payment  of  the  four  mills 
to  the  State  treasury,  how  is  the  assessor  to  have  notice  of  that 
payment?  "  Other  taxation"  is  dependent  upon  knowledge  of  this 
fact,  and  the  law  provides  no  means  of  official  or  other  notice. 

Nor  can  we  agree  with  the  Commonwealth's  counsel,  that  the 
settlement  made  by  the  accounting  officers  of  tlie  State,  under  the 
Act  of  1811,  can  be  regarded  as  an  assessment.  Such  a  settlement 
must,  of  course,  be  for  taxes  which  the  corporation  collector  failed 
to  collect.  As  it  is  the  assessment  which  supports  the  tax,  it  must 
precede  the  levy,  and  the  levy  must  precede  the  settlement.  If 
the  settlement  is  the  assessment,  then  the  case  is  anomalous  in  this, 
that  we  hold  the  collector  for  a  default  which  confessedly  could 
not  exist ;  for  how  could  the  collector  collect  a  tax  which  had  not 
been  previously  assessed  ? 

We  can  scarcely  suppose  that  the  second  section  of  the  Act  of 
1881  proceeds  upon  the  erroneous  assumption  that  the  actual  value 
of  corporate  loans  upon  which  interest  is  paid,  however  assessed, 
in  all  cases,  will  be  rated  at  par;  we  are  inclined  to  construe  that 
section  as  fixing  the  price  of  exemption  from  all  other  taxation  at 
four  mills  upon  every  dollar  of  the  indebtedness  held  by  resident 
owners,  in  contradistinction  to  the  tax  of  four  mills  upon  every 
dollar  of  the  value  thereof  in  the  hands  of  the  creditor.  But  it 
is  certainly  very  clear  that  the  terms  of  the  exemption  and  the  tax 
cannot  both  be  enforced,  and  that  it  was  not  the  intention  that  they 
should.  We  are  of  opinion,  therefore,  that  the  Acts  of  1879  and 
1881,  taken  together  or  separately,  cannot  be  regarded  as  an  in- 
dependent system ;  they  lack  the  machineiy  for  their  own  enforce- 
ment, but  if  taken  with  other  previous  enactments  providing  that 
machinery,  they  have  their  proper  place  in  our  revenue  system. 

From  the  date  of  the  passage  of  the  Act  of  24th  April,  1874, 
until  the  9th  June,  1879,  the  system  for  collection  of  State  taxes 
upon  corporate  bonds,  through  the  agency  of  the  corporations 
themselves,  was  suspended.  The  Acts  of  30th  April,  1864,  1st 
May,  1868,  and  21st  March,  1873,  had  all  been  repealed.  During 
tliat  period,  corporate  indebtedness  was  admittedly  only  taxable  for 
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State  purposes  under  the  Act  of  1844,  and  collection  was  made 
throngli  the  agency  of  the  local  collectors.  As  the  State  taxes  for 
the  year  1879  were  levied  before  the  passage  of  the  Act  of  June 
9th,  they  were  levied  at  the  rate  of  three  mills  on  the  dollar  for 
that  year,  and  the  right  to  collect  the  taxes  thus  accrued  was  ex- 
pressly reserved  in  the  last  section  of  that  Act.  The  triennial 
assessment  was  made  in  the  year  1879,  and  by  its  terms  embraced 
**  all  mortgages,  money  owed  by  solvent  debtors,  whether  by  promis- 
sory note,  penal  or  single  bill,  bond,  or  judgment,  also  all  articles ! 
of  agreement  and  accounts  bearing  interest,  owned  or  possessed  by 
any  person  whatsoever  (except  notes  or  bills  for  work  or  labor 
done,  and  all  obligations  given  to  banks  for  money  loaned,  and 
bank  notes^,  and  all  public  loans  or  stocks  whatsoever  (except  those 
issued  by  tnis  State  or  the  United  States),  and  all  moneys  loaned 
or  invested  on  interest  in  any  other  State,  and  all  other  moneyed 
capital  in  the  hands  of  individaal  citizens  of  the  State.^'  This 
designation  of  subjects  is  in  the  precise  language  of  the  Act  of 
1844.  Exception  is  expressly  made  of  such  matters  and  things  as 
are  excluded  from  the  general  terms  of  the  designation,  and,  al- 
though the  Act  of  1879  had  been  previously  passed,  there  is  no 
exception  or  exclusion  of  corporate  securities  or  loans :  the  return 
is  in  all  respects  as  if  the  Act  of  1879  had  not  been  passed. 

The  valuation  and  returns  thus  contained  in  the  triennial  assess- 
ment of  1879,  and  the  adjustment  and  apportionment  of  State 
taxes  made  thereon  by  the  Board  of  Revenue  Commissioners  to 
the  several  counties  on  the  20th  October,  1880,  continued  un- 
changed throughout  the  years  1880  and  1881. 

If  we  are  correct  in  the  views  we  have  expressed,  it  follows  that 
as  there  was  no  other  means  of  assessment  provided  by  law,  it  was 
the  duty  of  the  local  assessors,  in  making  the  general  assessment 
in  1879,  to  value  and  assess  corporate  bonds,  wherever  found  in  the 
hands  of  resident  owners.  And  as,  in  the  discharge  of  that  duty, 
the  assessors,  acting  as  officers  of  the  Commonwealth,  did  make  an 
assessment  purporting  to  embrace  these  several  objects,  made  due 
and  proper  return  thereof,  which  was  accepted  and  acted  upon  by 
the  revenue  officers  of  the  State,  we  must  assume  in  such  an  action 
as  this,  brought  by  the  Commonwealth  to  recover  taxes,  that  the 
officers  of  the  law,  acting  under  the  obligation  of  an  oath,  per- 
formed their  full  duty  in  the  premises,  that  their  return  is  full  and 
true,  and  embraced  not  only  all  classes  of  subjects,  but  all  objects 
taxable  by  law. 

We  are  thus  irresistibly  brought  to  the  conclusion  that  the  cor- 
porate loan  of  the  Lehigh  Valley  Railroad  Company  in  the  hands 
of  resident  owners  was,  or  must  be  assumed  to  have  been,  em- 
braced in  the  triennial  assessment  of  1879,  which  was  adjusted  by 
the  Board  of  Revenue  Commissioners  on  the  20th  October,  1880, 
and  the  payment  of  State  taxes  upon  the  apportionment  therein 
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embraced  the  taxes  upon  that  portion  of  the  loan.  If  thia  conclu- 
sion is  correct,  the  State  has  already  received  her  claim  in  this 
suit  through  the  ordinary  channels  oi  collection,  and  is  not  now 
entitled  to  recover  the  sam^  debt. 

We  can  see  no  constitutional  or  other  difficulty  in  the  way  of 
obliging  the  officer  of  corporations,  municipal  or  private,  by  ap- 
propriate legislation,  to  assess  and  collect  taxes  upon  their  corpo- 
i-ate  loans  or  stocks.  This  method  of  reaching  subjects  capable  of 
successful  concealment,  and  liable  to  escape  the  notice  of  uie  most 
vigilant  assessor,'  has  for  many  yeai-s  been  recognized  by  our 
Courts  as  a  valid  exercise  of  legislative  power.  It  was  applied 
under  the  42d  section  of  the  Act  of  29th  April,  1844,  to  the  in- 
debtedness  of  municipal  corporations  in  the  following  provision : 

"  It  shall  be  the  duty  of  the  treasurer  of  each  county,  incorpo- 
rated city  district,  and  borough  of  this  Commonwealth,  on  the 
payment  of  any  dividend  or  interest  to  any  holder  or  a^nt  claim- 
ing the  same  on  any  scrip,  bond,  or  certificate  of  indebtedness, 
issued  by  said  Incorporated  city,  district,  and  borough  aforesaid,  to 
assess  the  tax  herein  made  and  provided  for  State  purposes  upon 
the  nominal  value  of  each  and  every  said  evidence  oi  debt,  said 
tax  to  be  deducted  by  the  said  treasurer  on  the  payment  of  any 
interest  or  dividend  aforesaid,  and  the  same  shall  be  held  by  him 
until  paid  over  to  the  State  treasurer ;  and  the  said  treasurers  shall 
be  suDJect  to  the  same  penalties  and  liabilities  now  prescribed  by 
existing  laws  in  relation  to  taxes  on  bank  dividends.'^ 

It  was  not  until  the  Act  of  30th  April,  1864,  however,  that  the 
system  was  applied  to  the  loans  and  indebtedness  of  private  cor- 
porations. By  the  last  named  Act  it  was  provided  that  the  offi- 
cers of  incorporated  companies  which  pay  interest,  etc.,  "shall 
before  the  payment  of  the  same  retain  from  the  depositors,  bond- 
holders, or  creditors  the  amount  of  State  tax  imposed  by  existing 
laws,  and  shall  pay  over  the  same  to  the  State  treasurer." 

It  was  further  provided,  however,  as  follows : 

"  And  that  all  the  laws  regulating  the  mode  of  such  payment, 
in  regard  to  treasurers  of  counties,  cities,  and  boroughs,  be  and  the 
same  are  hereby  extended  to  the  financial  officers  thereof,  and 
they  are  hereby  required  to  collect  and  pay  over  the  taxes  due  to 
the  State  on  such  payments  of  interest  as  provided  in  this  section 
to  be  done  by  officers  of  incorporated  companies;  and  in  case  of 
any  officer  neglecting  or  refusing  to  retain  the  same,  he  shall  be- 
come personally  liable  for  the  amount." 

Thus  it  will  be  seen  that  the  42d  section  of  Act  of  1844  makes 
particular  provision  for  the  assessment  and  collection  of  State 
taxes  on  municipal  indebtedness;  and,  therefore,  contains  within 
itself  abundant  machinery  for  its  own  enforcement.  A  special 
method  of  assessment  being  thus  provided,  the  subjects  embraced 
in  it  ai'e  of  course  withdrawn  from  the  ordinary  methods  pursued 
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under  that  Act,  and  the  regular  general  assessment  could  not  be 
presumed  to  contain  wliat  did  not  legitimately  fall  within  its 
range.  Whilst  the  presumption  is  legitimate  that  the  accepted 
return  of  the  assessors  is  full  and  true  as  to  all  matters  falling  with- 
in its  scope,  no  presumption  could  arise  that  the  officer  transcended 
his  duty,  even  if  the  return  by  the  generality  of  its  expression 
was  susceptible  of  3uch  a  construction.  In  such  a  case  a  return 
of  "  all  mortgages,  moneys  owing  by  solvent  debtors,''  etc.,  would 
be  construed  to  cover  such  mortgages,  etc.,  etc.,  only  as  came 
within  the  ran^  of  the  assessor's  duty. 

As  this  provision  of  the  law  of  1844  was  incorporated  into  the 
Act  of  1864,  and  thus  extended  to'  the  indebtedness  of  incorporated 
companies,  the  latter  Act  also  possessed  the  means  of  its  own  en- 
forcement. It  is  urged,  however,  that  the  provisions  of  the  Act 
.  of  1844  were  only  extended  to  the  financial  officers  of  corporations, 
so  far  as  '^  they  regalate  the  mode  of  payment,"  and  that  the  mode 
of  payment  does  not  necessarily  embrace  the  power  and  process  of 
assessment.  Such  has  not  been  the  construction  which  this  Court 
has  put  upon  the  Act  of  1864.  That  Act  was  first  considered  by 
this  Court  in  the  case  of  Maltby  v.  R.  &  C  R.  R.  Co.,  52  Pa. 
St,  140 ;  and,  although  the  reasoning  of  the  case  is  not  fully 
developed  in  the  opinion,  it  proceeds  upon  the  assumption  that 
the  assessment  under  the  Act  of  1864,  was  upon  the  par  or 
nominal  value  under  the  provision  incorporated  from  the  Act  of 
1844  and  thus  the  phrase  ''  the  laws  regulating  the  mode  of  pay- 
ment ''  was  constrned  to  embrace  the  whole  process  of  assessment 
and  collection.  The  question  was  fairly  raised  however,  elabor- 
ately discussed,  and  distinctly  decided  in  the  case  of  the  Com- 
monwealth V.  Phoenix  Iron  Co., heard  at  the  January  Term,  1868, 
but  not  reported.  In  that  case  Justice  Agnew,  in  delivering  the 
opinion  oi  the  Court,  says : 

'^  We  think  the  valaation  and  assessment,  according  to  the  32d 
section  of  the  Act  of  1844.  was  not  an  essential  prerequisite.  The 
3d  section  of  the  Act  of  30th  April,  1864,  under  which  the  return 
was  made,  provides  that  all  the  laws  regulating  the  mode  of  such 
payment,  in  regard  to  treasurers  of  counties,  cities,  and  boroughs, 
shall  be  extended  to  the  financial  officers  of  the  companies.  The 
42d  section  of  the  Act  of  1844,  regulating  the  duties  of  such 
treasurers,  directs  them  to  assess  the  tax  upon  the.  nominal  value 
of  the  evidence  of  debt,  and  deduct  it  from  the  interest  or  divi- 
dend, and  pay  it  over  to  the  State  Treasurer.  Thus  the  law  itself 
fixes  the  measure  of  valuation  at  the  par  value  of  the  debt." 

This  was  followed  by  D.  L.  &.  W.  R.  R.  Co.  v.  Common- 
wealth (16  P.  P.  Smith,  69),  where  Thompson,  Chief  Justice,  fol- 
lowing the  previous  cases,  says:  "The  riglit  of  the  financial  offi- 
cers of  the  corporation  to  retain  the  three-mill  tax,  under  the 
Act  of  1844,  out  of  the  interest  payable  to  loan  or  bond  holders 
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of  the  company,  under  the  Act  of  30th  April,  1864,  without  an 
assessment  by  the  county  commissioners  or  assessing  officers,  was 
maintained  to  be  undoubted  in  Mattby  v.  The  Beading  and  Co- 
lumbia Railroad  Co.  (52  Pa.  St.,  140)  and  reasserted  in  The 
Commonwealth  v.  The  Phoenix  Iron  Co.,  not  yet  reported.  The 
question  is  therefore  settled." 

The  laws  regulating  the  mode  of  payment  in  regard  to 
"  treasurers  of  the  counties,  cities,  and  boroughs,"  as  extended  to 
the  financial  officers  of  incorporated  companies,  under  the  Act 
of  1864,  therefore  embraces  sill  the  processes  of  assessment  and 
collection.  The  Act  of  1864  was,  however,  repealed  by  the  Act 
of  May  1,  1868,  which  imposed  a  specific  tax  of  ^^fire  per 
centum  upon  every  dollar  of  interest  paid,"  which  percentage  the 
financial  officers  were  required  to  retain  from  creditors.  The 
valuation  is  here  implied  from  the  terms  of  the  Act.  It  is 
specific  and  determinate,  and  therefore  enforceable.  The  Act 
of  1864  had  the  same  effect  upon  loans  of  incorporated  com- 
panies which  the  Act  of  1844  had  upon  municipal  loans;  both 
were  withdrawn  from  the  ordinary  processes  of  the  revenue 
system.  As  there  was  no  express  provision  to  that  end,  how- 
ever, it  is  not  improbable  that  some  confusion  resulted  in  general 
practice,  and  therefore  the  Act  of  1868  provided  "  that  the  principal 
sums  from  the  interest  of  which  the  said  tax  is  deducted,  shall 
not  be  assessed  and  taxed  for  State  purposes  in  the  valuation 
of  personal  property,  or  returned  by  county  commissioners  to 
the  Board  of  Revenue  Commissioners."  Tnus  the  difficulties 
which  had  then  doubtless  accumulated  under  previous  legislation, 
and  which  have  arisen  here,  were  averted. 

But  the  Act  of  1868  was  repealed  by  the  Act  of  21st  March, 
1873,  which  contained  similar  provisions ;  this  was  in  turn  re- 
pealed by  the  Act  of  24th  April,  1874,  which  repeal  suspended 
that  form  of  collection  until  the  passage  of  the  Act  of  1879. 
Neither  the  Act  of  1868  nor  that  of  1873  were  ever  brought 
before  this  Court  for  construction  upon  the  questions  involved 
here,  and  they  are  therefore,  unimportant  in  this  connection. 

We  are,  therefore,  of  opinion  that  the  Court  below  was  correct 
in  its  conclusions  upon  this  bmnch  of  the  case.  Other  questions 
of  the  greatest   magnitude   and   importance   were  raised  in  the 

Presentation  of  this  cause  in  the  Court  below,  but  the  view  we 
ave  here  taken   and  expressed   in    this  opinion  renders  it  un- 
necessary that  we  should  dispose  of  them. 
The  judgment  is  affirmed. 

See  State  «.  Pullman  Palace-Car  Co.,  and  note  supra,  and  United  States 
«.  Erie  Ry.  Co.,  and  note  supra. 
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Philadelphli  and  Keadino  R.  E.  Co. 

V. 

Commonwealth. 

(Adwxnee  Gate,  PetiMylvania.    Oct.  1,  1888.) 

The  settlement  of  State  tax  due  by  a  corporation  under  the  act  of  Penn- 
sylYania,  of  June  7, 1870  (P.  L.  112),  upon  the  basis  of  a  report  furnished  by 
the  corporation  to  the  Auditor-General,  is  a  ministerial  act,  which  need  not 
necessarily  be  performed  by  the  Auditor-Gtoneral  and  State  Treasurer  in  per- 
son, but  may  be  performed  by  clerks  acting  respectively  under  the  direction 
and  by  the  authority  of  the  Auditor-QenerS  and  State  Treasurer. 

In  an  action  of  debt  by  the  Commonwealth  against  a  corporation  upon 
an  account  for  State  tax  settled  against  it,  the  defendant  filed  an  affidavit 
of  defence,  averring  that  inasmuch  as  the  said  settlement  was  made,  not  by 
the  accounting  officers  of  the  Commonwealth,  but  by  other  persons  claiming 
to  act  for  them,  the  settlement  exhibited  no  cause  of  action : 

Hddj  that  in  the  absence  of  an  averment  that  the  persons  so  claiming  to 
act  for  said  accounting  officers  acted  in  the  premises  without  authority  from 
the  latter,  the  affidavit  of  defence  was  insufficient  to  prevent  judgment  be- 
ing entered  for  the  Commonwealth. 

Ebbob  to  the  Common  Pleas  of  Dauphin  County. 

Debt,  by  the  Commonwealth  of  Fennsylvania  against  the  Phil* 
'adelphia  and  Beading  B.  B.  Co.,  upon  an  account  alleffed  to 
have  been  adjusted  and  settled  against  the  said  company  by  the 
Auditor-General  of  the  Commonwealth,  and  to  have  been  ap- 
proved by  the  State  Treasurer,  for  tax  on  gross  receipts,  per 
Act  of  June  7,  1879,  for  the  six  months  endinc  June  30,  1881. 

The  narr.  averred  that  a  copy  of  said  account  nad  been  sent  by 
the  Anditor-Gbneral  to  defendants  and  had  not  been  appealed  from. 

The  copy  of  account  filed  showed  the  sum  of  $65,994.78  due  by 
the  defendant  to  the  Commonwealth  for  said  tax  for  the  period 
named,  with  interest  thereon  at  12  percent  from  60  days  after  date 
of  settlement. 

The  defendants  filed  an  affidavit  of  defence,  setting  forth,  inter 
alia,  as  follows :  '^  The  claim  of  the  Commonwealth  is  on  a  ^  settle- 
ment'  purporting  to  have  been  settled  and  entered  August  3, 1881, 
by  Bobert  L.  Frazer  for  John  A.  Lemon,  Auditor-General,  and 
approved  August  10, 1881,  by  W.  livsey  for  Samuel  Butler,  State 
Treasurer,  for  tax  on  gross  receipts  per  act  of  June  7,  1879,  for 
six  months  ending  June  30,  1881,  as  per  report  therewith  filed ; 
that  at  the  time  wnen  the  said  account  was  settled  and  entered  and 
approved,  the  said  John  A.  Lemon  was  Auditor-General,  and  the 
said  Samuel  Butler  was  State  Treasurer,  but  that  the  said  account 
was  not  settled  and  entered  by  the  said  John  A.  Lemon,  but  by 
Bobert  L.  Frazer,  nor  was  it  approved  by  the  said  Samuel  Butler, 
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but  by  W.  Livsey ;  and  deponent  therefore  sng^este  to  the  Court 
that  the  said  fiettlement  exhibits  no  cause  of  action  against  the  de- 
fendant." 

The  plaintiff  took  a  rule  for  jndgnient  for  want  of  a  sufficient 
affidavit  of  defence,  which  rule  the  Court,  in  an  opinion  by  Simonton, 
P.  J.,  made  absolute,  and  judgment  was  entered  accordingly  in 
favor  of  the  Commonwealth  for  the  above  mentioned  sum  with  in- 
terest. 

Defendant  thereupon  took  this  writ,  assigning  for  error  the  action 
of  the  Court  in  entering  judgment  for  want  oi  a  sufficient  affidavit 
of  defence.   • 

James  E.  Gowen  (W.  B.  Lambert*  r.  and  D.  Mumma  with  him), 
for  plaintiflE  in  error. 

Robert  Snodgrass,  Deputy  Attorney-General  (L.  C.  Cassidy,  At- 
torney-General with  him),  lor  Commonwealth. 

There  was  no  appeal ;  therefore,  there  can  be  no  valid  defence* 
Commonwealth  v.  P.  &  C.  R.  R.,  2  Pearson,  390. 

Judgment  upon  a  settlement  for  taxes  made  by  the  accounting 
officers  of  the  Commonwealth,  and  unappealed  from,  cannot  be 
questioned,  either  collaterally  or  directly.  Hutchinson  v.  Com- 
monwealth, 6  BaiT,  127. 

Settlement  for  taxes  may  legally  be  made  by  persons  other  than 
the  Auditor-General  and  State  Treasurer,  in  person.  Common- 
wealth V.  Aurand,  1  Rawle,  282 ;  Hamilton  Steeled  Wheel  Co.  v. 
Commonwealth,  12  Weekly  Notes,  328. 

Gbebn,  J. — The  defence  on  the  merits  in  this  case  is  determined 
against  the  plaintiflE  in  error  by  the  judgment  of  this  Court  in  the 
case  No.  32,  May  Term,  1883,  between  the  same  parties.  It  is  al- 
leged in  addition,  however,  in  the  affidavit  of  defence  in  the  present 
cause,  that  the  settlement  of  taxes  on  which  the  claim  of  the  Com- 
monwealth is  founded,  purports  to  have  been  made  by  Robert  L. 
Frazer,  for  John  A.  Lemon,  Auditor-General,  and  approved  by  W. 
Livsey,  for  Samuel  Butler,  State  Treasurer.  The  amdavit  futher 
states  that  at  the  time  when  the  account  was  settled  John  A.  Lemon 
was  Auditor-General,  and  Samuel  Butler  was  State  Treasurer,  and 
that  the  account  was  not  settled  by  the  former,  nor  approved  by  the 
latter.  Had  the  affidavit  proceeded  one  step  further,  and  alleged 
that  Frazer  was  not  legally  authorized  to  act  for  Lemon,  and  Liv- 
sey for  Butler,  it  woula  have  been  sufficient  to  put  the  Common- 
wealth to  proof  of  their  authority,  if  the  plaintiflt  in  error  was  not 
concluded  by  its  omission  to  appeal. 

Or  if  it  were  true  that  only  the  Auditor-General  and  State  Treas- 
urer, in  person,  could  perform  the  official  functions  involved  in  the 
settlement  of  the  account  in  question,  then  also  the  averments  in 
the  affidavit  would  have  been  sufficient.  But  as  long  ago  as  in  the 
case  of  Commonwealth  v.  Aurand  (1   Rawle,  282),  and  again,  in 
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the  very  recent  case  of  Hamilton  Steeled  Wheel  Company  v.  Com- 
monwealth (12  Weekly  Notes,  328),  it  was  determined  that  snch 
settlements  could  lawfully  be  made  by  clerks  in  the  oflSce  of  the 
Anditor-General.  The  duty  is  ministerial,  not  judicial.  In  the 
present  case  the  amount  of  gross  receipts  was  f urmshed  by  the  com- 
pany, and  the  amount  of  tax  was  ascertained  by  the  mere  arithmet- 
ical computation  of  eight-tenths  of  one  per  cent,  upon  that  amount. 
In  doing  this  no  species  of  judicial  function  was  exercised.  It  will 
be  perceived,  therefore,  that  when  the  affidavit  of  defence  merely 
negatived  the  fact  of  the  settlement  and  approval  of  the  account 
by  the  Auditor-General  and  State  Treasurer  in  person,  it  did  not  go 
for  enough,  since  other  persons,  acting  on  behalf  of  those  officers, 
may  perform  this  function. 

The  affidavit  admitted  that  other  persons,  claiming  to  act  for  the 
officers  in  question,  had,  in  the  names  of  the  latter,  settled  and  ap- 
proved the  account,  and  did  not  deny  their  authority  to  do  so. 
Herein  it  was  defective,  and  insufficient  to  prevent  judgment. 

As  the  Commonwealth  was  the  plaintiff,  and  set  up  the  settle- 
ment as  her  act,  done  by  her  properly  authorized  officers,  and  there 
is  no  denial  of  that  authority,  we  certainly  cannot  presume  its  ab- 
sence. 

On  the  contrary,  the  presumption  of  its  existence  is  required  by 
the  fact  of  its  practical  averment  unopposed  by  any  denial. 

Judgment  imrmed. 


Philadblphia  akd  RsADiNa  R  R.  Co. 

Commonwealth. 

(Advance  Com,  Pmn9ylvania.     Oct.  1,  1883.) 

The  fact  that  the  property  and  franchises  of  a  corporation  are  in  the  hands 
of  receivers,  appointed  oy  a  United  States  Court,  does  not  affect  the  liability 
of  the  corporation  to  pay  State  tax  accruing  on  '*  gross  receipts.'^  It  is  not 
improper  for  the  accounting  officers  of  the  Commonwealth  to  make  a  settle- 
ment for  such  tax  against  the  corporation,  in  its  corporate  name,  without 
naming  the  receivers. 

Ersor  tp  the  Common  Pleas  of  Dauphin  County. 

Thig  was,  in  the  Court  below,  an  appeal  by  the  Philadelphia  and 
Reading  R.  R.  Co.,  from  a  settlement  tor  tax  on  gross  receipts  made 
against  said  corporation  by  the  accounting  oflScers  of  the  Common- 
wealth, under  the  Act  of  June  7, 1879  (P.  L.  112,  §  7). 

The  case  was  heard  by  the  Court,  without  the  intervention  of  a 
jury,  under  the  Act  of  April  22, 1874  (P.  L.  109),  and  the  follow- 
ing  are  substantially  the  facts : 
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The  defendant  is  a  corporation  of  this  State  incorporated  by  the 
Act  of  April  4,  1833  (P.  L.  144).  By  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  I)i8trict  of  Pennsylvania,  on 
May  24,  1880,  the  property  and  franchises  of  the  company  went 
into  the  hands  of  receivers.  Daring  the  pendency  of  the  receiver- 
ship, the  company  made  report  of  its  gross  receipts  for  the  six 
months  ending  June  30,  1882,  through  the  assistant  treasurer  of 
the  receivers,  who  was  also  the  assistant  treasurer  of  the  company, 
and  under  protest. 

Upon  this  report  the  State  Treasurer  and  Auditor-General  settled 
ai^  account  a^nst  the  company,  from  which  it  appealed,  specify- 
ing as  objections,  that  during  the  period  in  question  it  had  not  en- 
gaged in  any  business  from  which  it  deriv^  pecuniary  receipts; 
that  said  receipts  went  into  the  hands  of  the  receivers ;  and  that,  if 
said  receipts  were  taxable  at  all,  it  was  as  against  the  receivers  and 
not  the  eompany ;  and  protesting,  in  the  report,  that  assests  in  the 
hands  of  receivers  are  not  taxable  under  the  Act  of  June  7,  1879 
(P.  L.  112). 

The  conclusions  of  law  of  the  Court,  Simon  ton,  P.  J.,  were,  inter 
alia,  as  follows : 

'^  We  may  safely  assume  that  the  defendant  is  still  the  owner  of 
all  the  franchises,  privileges,  andpropei'tv,  real  and  personal,  which 
were  by  the  decree  put  into  the  hanas  of  the  receivers,  and  which 
have  not  since  been  sold ;  that  it  therefore  owns  railroads,  canals, 
and  other  devices  for  the  transportation  of  freight  and  passen^rs, 
and  hence  that  the  ^  gross  receipts  of  said  company '  are  taxaole  if 
there  be  anv  such  gross  receipts  within  the  fair  sense  and  meaning 
of  the  law. 

'^It  is  argued  ....  that  the  taxability  or  otherwise  of 
the  gross  receipts  depends  upon  the  relation  of  the  taxing  act  to 
those  into  whose  hands  they  come;  in  other  words,  that  the  expres- 
sion '  gross  receipts  of  said  company,'  means  the  gross  amount  re- 
ceived by  said  company,  and  that  as  the  company,  as  such,  received 
nothing,  it  had  no  gross  receipts.  We  do  not  so  understand  the 
Act.  As  we  construe  it,  '  gross  receipts'  is  equivalent  to  *  ^ross  in- 
crease or  gross  earnings,'  and  we  thinlc  that  their  origin  and  owner- 
ship, rather  than  the  hands  into  which  they  came,  must  be  consid- 
ered in  determining  the  question  whether  they  are  taxable  or  not. 

"The  franchises  and  privileges,  the  railroads  and  canals,  the 
property  .of  every  kind,  real  and  personal,  though  exercised,  opera- 
ted, and  used  by  the  jeceivers,  were  owned  by  the  corporation  de- 
fendant. It  was  then  the  exercise,  operation,  and  use  of  the  prop- 
erty of  defendant  that  produced  the  gross  receipts,  and  these  went 
into  the  hands  of  the  receivers  simply  because  tney  were  receivers 
of  the  property  and  assets  of  the  defendant. 

"  They  (the  receivers)  were  acting  for  it  (the  defendant)  and  at 
its  expense  and  not  for  themselves,  and  the  product  of  the  exercise 
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and  use  of  its  franchisefi  and  property  belonged  to  it  as  much  as 
the  franchises  and  property  themselves. 

"  We  decide  that  the  gross  receipts  reported  to  the  Auditor-Gen- 
eral, as  hei^inabove  stated,  were  properly  taxed  in  the  settlement 
of  accounts  appealed  from. 

"  Judgment  must  therefore  be  rendered  in  favor  of  the  Common- 
wealth for  tax,  intei*est,  and  commission." 

The  defendant  excepted  to  the  action  of  the  court  is  not  affii-m- 
ing  the  matters  set  forth  in  the  appeal  and  specification  of  objec- 
tions; to  the  conclusions  of  law  above  quoted,  and  to  the  judgment. 

The  court  overruled  the  exceptions,  and  judgment  was  entered ; 
whereupon  the  defendant  took  this  writ,  assigning  for  error  the 
dismissal  of  the  exceptions. 

James  £.  Growen  (w .  B.  Lamberton,  and  D.  Mumma,  with  him), 
for  plaintiff  in  error.         > 

I&obt.  Snodgrass,  Deputy  Attorney-General  (Lewis  0.  Cassidy, 
Attorney-General,  with  him),  for  the  Commonwealth. 

GoBDON,  J. — That  these  gross  receipts  were  taxable,  under  and 
by  force  of  the  Act  of  1879,  there  can  be  no  doubt,  and  if  they 
were  not  to  be  assessed  against  the  Philadelphia  and  Heading  K. 
R.  Co.,  we  know  not  who  was  to  account  for  them. 

If  the  owner  of  this  property  was  not  to  bear  the  burden  of  the 
public  charges  against  it,  we  are  at  a  loss  to  determine  upon  whom 
they  should  fall.  The  receivers,  the  appointees  of  the  United 
States  Circuit  Court,  were  owners  neither  of  these  receipts  nor  of 
the  property  whence  they  were  derived,  and  they  were  certainly 
not  personally  accountable  for  the  taxes  upon  it.  The  decree  of 
the  Circuit  Court  made  no  change  in  the  title  to  this  property,  and 
the  receivers,  Messrs.  Lewis,  Gowen,  and  Caldwell,  had  nothing 
but  a  qualified  right  to  the  receipts  which  by  force  of  that  decree 
came  into  their  possession.  They  had  the  right  to  receive  them, 
but  only  for  the  purpose  of  applying  them  to  the  debts  of  the  com- 
pany ;  an  application  which  was  as  much  for  the  company's  use  as 
Wthe  pajSent  of  the  wages  of  the  employes,  whS  m'aintained 
and  operated  the  roadbed  and  engines. 

■  If,  then,  this  was  the  defendant's  property,  and  was  used  for  the 
defendant's  benefit,  we  cannot  see  to  whom  else  the  taxes  could 
properly  have  been  charged.  At  best,  the  defendant's  controversy 
IS  but  technical,  for  had  the  account  been  settled  against  the  re- 
ceivers, cui  bono  ?  The  money  to  pay  the  taxes  must,  at  all  events, 
come  from  the  purse  of  the  company.  In  either  event  the  Com- 
monwealth was  entitled  to  her  taxes,  and  that  the  owner  of  the 
propertv  taxed  should  be  made  to  pay  the  charges  upon  it  is  a 
conclusion  that  is  but  just  and  reasonabie. 

The  judgment  is  affirmed. 
18  A.  &  £.  R.  Gas.— 24 
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Fort  Lbayenwobth  K.  R.  Co. 

V, 

Lows. 

(27  Kanmu  BeporU,  749.) 

The  state  of  Kansas  has  power  and  authority  to  tax  railroad  property  be- 
longing to  a  private  corporation,  situated  exclusiTsly  within  the  boundaries 
of  the  Fort  Ijeayenworth  military  resenration. 

Ebbob  from  Leavenworth  District  Court. 

Action  brought  by  the  R.  B.  Co.  v.  Lowe,  as  sheriff  of  Leaven- 
worth county,  to  recover  certain  taxes,  amounting  to  $420.30,  paid 
under  protest  August  24,  1881.  At  the  December  Term,  1881, 
the  court  sustaineo  a  general  demurrer  to  plaintiff's  petiiion,  and 

fave  defendant  judgment  for  costs.     The  plaintiff  brings  the  case 
ere.     The  facts  appear  in  the  opinion. 
H.  W.  Ide,  for  the  plaintiff  in  eiTor. 

W.  A.  Johnston,  Attorney  General  (with  whom  was  William 
Dill),  for  the  defendant  in  error. 

Valentine,  J. — The  main,  if  not  the  sole  question  involved 
in  this  controversy  is,  whether  the  state  of  Kansas,  as  an  act  of 
sovereignty,  or  in  the  exercise  of  a  mere  license  or  privilege  con- 
ferred upon  it  by  the  general  goverment  of  the  United  States,  may 
tax  railroad  property  belonging  to  a  private  corporation,  situated 
exclusively  within  the  boundaries  of  the  Fort  Leavenworth  mili- 
tary reservation,  in  Kansas. 

The  territory  now  known  as  the  Fort  Leavenworth  military 
reservation  is  a  portion  of  that  vast  territory  which  in  1803  was 
ceded  by  France  to  the  government  of  the  United  States,  and  the 
territory  now  constituting  such  military  reservation  has  belonged 
to  the^ovemment  of  the  United  States  ever  since  the  said  cession 
from  France ;  and  from  that  time  up  to  January  29,  1861,  the  gen- 
eral government  of  the  United  States  has  had  the  sole  and  exclu- 
sive dominion  and  control  over  it,  not  only  as  the  proprietor  and 
owner  of  the  soil,  but  also  as  the  sovereign  and  supreme  ruler  of 
the  country.  But  on  January  29,  1861,  the  government  of  the 
United  States  parted  with  its  exclusive  jurisdiction  over  it,  and 
conferred  jurisdiction,  sovereignty  and  dominion  over  the  same 
upon  the  state  of  Kansas.  In  other  words,  on  January  29,  1861, 
the  genei'al  government  admitted  the  state  of  Kansas  into  the  Union 
as  a  sovereign  and  independent  state ;  and  by  such  admission  the 
sovereignty  over  this  military  reservation  was  transferred  from  the 
general  government  to  the  state  of  Kansas.    This  is  admitted  by 
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all  parties.  Of  course,  the  general  governmeDt,  in  admitting  Kan- 
sas into  the  Union,  might  have  excepted  this  military  reservation 
from  the  boundaries  of  the  state,  if  it  had  so  chosen  ;  but  it  did 
not  so  clioose.  It  might  have  reserved  to  itself  the  absolute  sover- 
eignty and  dominion  over  this  military  reservation,  if  it  had  so 
chosen ;  but  it  did  not  so  choose.  It  admitted  Kansas  into  tlie 
Union  upon  the  same  footing  as  the  original  states,  and  by  such 
admission  placed  this  military  reservation  within  the  unquestioned 
sovereignty  and  dominion  of  the  state  of  Kansas.  Of  course  the 
geneiul  government  still  retained  and  now  retains  the  ownership 
of  the  soil ;  it  still  has  the  right  to  use  the  territory  as  a  military 
post,  or  to  dispose  of  it  in  any  other  manner  which  it  may  see  fit ; 
and  its  right  to  so  use  the  territory  or  to  dispose  of  it  does  not  con- 
flict with  any  provision  of  either  tlie  federal  constitution  or  the 
state  constitution,  or  with  the  unquestioned  and  rightful  sover- 
eignty and  jurisdiction  of  the  state  of  Kansas.  The  federal  govern- 
ment lias  continued  to  use  such  territory  as  a  military  post  up  to 
the  present  time. 

From  January  29, 1861,  up  to  February  22,  1875,  it  is  admitted 
that  the  sovereignty  and  jurisdiction  of  the  state  of  Kansas  over 
the  military  reservation  was  complete,  and  precisely  the  same  as  it 
was  over  eveiy  other  portion  of  the  territory  of  Kansas ;  and  the 
state  had  the  right  to  tax  any  property  found'  on  sudi  territory 
which  it  could  legally  have  taxed  if  the  property  had  been  found 
anywhere  else  within  the  boundaries  of  the  state.  But  on  Feb- 
i-uary  22,  1875,  the  legislature  of  the  state  of  Kansas  passed  the  fol- 
lowing act,  to  wit : 

"  Sec.  1.  That  exclusive  jurisdiction  be  and  the  same  is  hereby 
ceded  to  the  United  States  over  and  within  all  the  territory  owned 
by  the  United  States,  and  included  within  the  limits  of  the  United 
States  military  resei'vation  known  as  the  Fort  Leavenworth  reser- 
vation, in  said  state,  as  declared  from  time  to  time  by  the  Presi- 
dent of  the  United  States,  saving,  however,  to  the  said  state  the 
right  to  serve  civil  or  criminal  process  within  said  reservation,  in 
suits  or  prosecutions  for  or  on  account  of  rights  acquired,  obliga- 
tions incurred,  or  crimes  committed  in  said  state,  but  outside  of 
said  cession  and  reservation  ;  and  saving  further,  to  said  state,  the 
right  to  tax  railroad,  bridge  and  other  corporations,  their  francliises 
and  property,  on  said  reservation."  Laws  of  1875,  p.  95 ;  comp. 
Laws  of  1879,  p.  515. 

It  does  not  appear  that  this  act  of  the  legislature  was  passed  at 
the  solicitation,  or  even  at  the  suggestion,  of  any  officer  or  officers 
of  the  United  States ;  but  even  if  it  had  been,  still  such  solicita- 
tion or  suggestion  would  have  been  absolutely  and  utterly  nuga- 
tory for  all  legal  purposes,  unless  it  came  from  some  officer  or 
officers  exercising  the  Sbvereign  power  and  authority  of  the  gen- 
eral government.    Neither  does  it  appear  that  this  act  of  the 
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legislature  has  ever  been  accepted  by  the  government  of  the 
United  States.  It  is  true  that  the  plaintiff's  petition  alleges  that 
the  government  has  accepted  all  the  rights  and  privileges  attempted 
to  be  conferred  by  such  act.  But "  neither  presumptions  of  law  nor 
matters  of  which  judicial  notice  is  taken,  need  be  stated  in  the  plead- 
ing." Civil  Code,  §130.  And  if  the  same  should  be  stated,  whetlier 
correctly  or  incorrectly,  the  statement  amounts  to  nothing.  The  trans- 
ference  of  sovereign  jurisdiction  from  one  govermeut  to  another, 
whether  done  by  the  supreme  legislative  power  or  the  sapreme  execu- 
tive power  of  the  two  goverments,  or  by  both  of  such  powers  com- 
bined, is  a  matter  of  sucli  tra;iscendent  importance,  and  of  such  great 
public  concern,  that  the  courts  of  each  go  verment  should  take  juaicial 
notice  thereof.  And  hence  an  allegation  in  a  pleading  of  the  facts 
of  such  transference  amounts  to  nothing.  It  is  also  true,  that  the 
general  government  occupies  this  military  reservation  as  a  military 
post ;  but  this  it  has  done  for  fifty  yeai-s,  and  without  the  slightest 
reference  to  the  said  act  of  the  legislature  of  Kansas.  An  sjccept- 
ance  of  an  act  of  the  legislature  of  a  state  (such  an  act  as  the  one  in 
controversy),  probably  reouires  an  act  of  congress,  or  at  least  an 
executive  proclamation.  But  if,  however,  we  should  say  that  pre- 
sumptions are  sufficient,  and  say  that  presumably  the  general  gov- 
ernment has  accepted  this  act  of  the  legislature  of  Kansas,  because 
beneficial  to  it,  or  for  any  other  reason,  men  we  should  also  say  that, 
in  all  fairness  and  justice  to  the  people  of  the  state  of  Kansas,  the 
general  government  has  accepted  the  act  in  its  very  letter  and  spirit, 
with  all  its  exceptions  and  limitations,  with  all  its  saving  clauses 
and  reservations.  But  it  is  said  that  the  general  government  can- 
not accept  the  act  in  any  such  manner ;  and  §  8,  article  1,  of  the 
constitution  of  the  United  States,  is  interposed  as  a  conclusive  argu- 
ment that  no  such  acceptance  can  take  place.  Such  §  8,  article  1, 
of  the  constitution,  so  far  as  it  is  necessary  to  quote  it,  reads  as 
follows : 

"  Sbo.  8.  The  congress  shall  have  power  ...  to  exercise 
exclusive  legislation,  in  all  cases  whatsoever,  over  such  district  (not 
exceeding  ten  miles  square),  as  may,  by  cession  of  particular  states 
and  the  acceptance  of  congress,  become  the  seat  of  the  government 
of  the  United  States,  and  to  exercise  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings." 

Now  this  section  of  the  constitution  does  not  seem  to  be  appli- 
cable to  the  present  case.  It  provides  that  "  the  congress  shall  nave 
power  ...  to  exercise  exclusive  legislation  in  all  cases  what- 
soever .  .  .  over  all  places  parchased  by  the  consent  of  the 
legislature  of  the  state  in  which  tne  same  shall  be,"  etc.  Now,  (1) 
"  The  congress"  has  never  chosen  "  to  exercise  exclusive  legisla- 
tion" over  the  military  reservation  in  question.     On  the  contrary, 
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it  has  chosen  not  to  do  so;  for  it  admitted  Kansas  into  the  Union 
Mrith  snch  reservation,  and  thereby  gave  to  the  state  of  Kansas  the 
unquestioned  power  to  exercise  legislation  and  jurisdiction  over 
such  military  reservation  ;  and  congress  has  never  changed  its  will 
or  intention  in  this  respect.  (2)  The  territory  occupied  as  a  mili- 
tary post  has  never  been  "  purchased  by  the  consent  of  the  legisla- 
ture of  the  state  in  wliich  the  same"  is  situated.  (3)  Nor  has  the 
legislature  of  Kansas  ever  consented  that  "  the  congress"  of  the 
United  States,  or  any  other  body  of  men,  or  oflScer  or  officers  of  the 
United  States,  shall  "  exercise  exclusive  legislation"  or  exclusive 
jurisdiction,  over  said  military  reservation.  The  supposed  exclu- 
sive jurisdiction  that  the  legislature  of  Kansas  ceded  to  the  general 
Ifovernraent,  was  a  jurisdiction  with  exceptions  and  limitations,  and 
with  reservations  to  the  state  of  Kansas;  and  hence  it  was  not  a 
general  or  exclusive  jurisdiction  that  was  so  ceded.  It  will  there- 
fore be  seen  that,  unless  this  provision  of  the  constitution  of  the 
United  States  is  stretched  much  beyond  its  literal  terms,  it  cannot 
be  made  to  cover  the  present  case,  or  to  oust  the  state  of  Kansas 
from  exercising  the  jurisdiction  which  it  reserved  to  itself,  or  to 
prevent  it  from  exercising  the  power  of  taxation  upon  i-ailroad 
property  belonging  to  private  corporations,  situated  on  the  said  mili- 
tary reservation. 

It  is  not  claimed  that  the  constitution  of  Kansas  authorizes  any 
•cession  or  transfer  of  jurisdiction  over  any  of  the  territory  of  Kansas. 
No  power  to  abandon  sovereignty  or  to  abdicate  government  can  be 
found  in  the  constitution  of  Kansas.  If  any  snch  power  exists,  it 
must  be  found  in  said  §  8,  art.  1,  of  the  federal  constitution,  but 
that  section  does  not  meet  the  present  case.  The  legislature  has 
not  consented  to  any  purchase  in  the  present  case,  nor  has  it  con- 
sented to  abandon  jurisdiction  to  tax  railroad  property  on  the  Fort 
Leavenworth  military  reservation.  Nor  has  congress  cotisented  to 
exercise  exclusive  legislation  over  such  military  reservation.  But, 
in  order  to  make  such  section  apply  to  the  present  case,  it  is  pro- 
posed to  change  its  terms  in  the  lollowing  material  respects,  to  wit : 
Instead  of  allowing  the  section  to  read  as  it  now  does,  that  "  the 
congress  shall  have  power  to  exercise  exclusive  legislation  over  all 
places  purchased  by  the  consent  of  the  legislature  oi  the  state,"  etc., 
It  is  proposed  to  change  it  so  that  it  shall  read  as  follows :  ^^  The 
general  government  shall  have  power  to  exercise,  and  in  all  cases 
shall  (whether  it  consents  or  not)  exercise  exclusive  jurisdiction  over 
all  places  where  the  exercise  of  any  portion  of  such  jurisdiction  has 
been  consented  to  by  the  legislature  of  the  state,"  etc. 

Now  if  the  constitution  of  the  United  States  is  embodied  in  such 
elastic  terms  that  it  may  be  so  stretched  and  changed  as  to  cover 
•cases  wholly  beyond  and  outside  of  its  express  terms,  may  it  not 
also  he  so  stretched  and  changed  as  to  do  exact  justice  and  carry 
out  the  will  and  intention  of  the  contracting  parties  under  it  ?   The 
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stretch  in  the  latter  case  is  certainly  not  greater  than  that  in  the 
former. 

We  suppose  that  the  general  government  in  cases  like  this  can 
take  jnst  what  the  state  proposes  to  give  it,  and  nothing  more.  It 
is  not  necessary  that  the  genei'al  government  should  have  exclusive 
jurisdiction  over  military  reservations,  for  from  1861  to  1875  the 
general  government  did  not  have  any  such  exclusive  jurisdicti6n 
over  the  military  reservation  in  question;  but  the  sovereign  juris- 
diction over  such  reservation  during  all  that  time  was  wholly  within 
the  state  of  Kansas;  and  yet  no  serious  inconvenience  was  ex- 
perienced because  of  such  want  of  jurisdiction  in  the  federal  gov- 
ernment. But  it  is  said  that  the  general  government  cannot  ac- 
cept partial  jurisdiction ;  that  it  must  have  all,  or  none.  Now  if 
this  be  true,  then  we  should  think  that  it  has  not  received  any  juris- 
diction, but  that  the  entire  jurisdiction  over  the  reservation  still 
remains  in  the  state  of  Kansas.  But  why  should  it  be  so,  as  claimed  ? 
If  congress  has  the  power  (mark  the  words,  "  the  congress  shall 
have  power")  to  accept  the  entire  jurisdiction  over  the  ceded  ter- 
ritory, why  may  it  not  accept  a  portion  of  such  jurisdiction  !  And 
if  the  legislature  has  the  power  to  cede  away  the  whole  of  the  juris- 
diction of  the  state,  over  any  portion  of  the  territoiy  of  the  state, 
why  may  it  not  cede  away  a  portion  of  such  jurisdiction  ?  The 
whole  always  includes  all  its  parts.  It  would  seem  that  any  legis- 
lative body  that  has  the  power  to  do  or  accept  the  whole  of  a  thing, 
should  have  the  power  to  do  or  accept  a  portion  of  such  thing. 
Where  all  power  can  be  conferred  upon  a  legislative  body,  what 
insuperable  objection  can  there  be  to  conferring  a  portion  of  such 
power  upon  such  body  ?  But,  as  before  stated,  if  tne  ^neral  gov- 
ernment cannot,  and  has  not,  taken  a  portion  only  of  the  jurisdic- 
tion over  the  Fort  Leavenworth  military  reservation,  then  we  do 
not  think  that  it  has  taken  anything,  and  the  attempted  cession  by 
the  legislature  of  Kansas  is  a  nullity. 

It  would  seem,  under  §  8,  article  1,  of  the  federal  constitution, 
that  congress  should  take  some  action  before  jurisdiction  can  pass 
from  the  state  to  the  federal  government ;  for  the  legislature  oi  the 
state  certainly  cannot,  of  its  own  volition,  cut  ofP  territory  from  the 
state,  and  force  it  into  the  jurisdiction  of  the  federal  government, 
against  the  consent  of  congress,  or  else  place  such  territory  beyond 
the  operation  of  all  law  and  outside  of  all  jurisdiction.  The  legis- 
lature may  act — it  may  propose  a  cession  of  territory;  but  the  ter-' 
ritory  intended  to  be  ceded  will  remain  within  the  jurisdiction  of 
the  state  until  congress  acts,  and  until  congress  consents  that  the 
territory  shall  pass  into  the  jurisdiction  of  the  federal  government. 
It  takes  two  parties  to  make  a  contract ;  and  it  takes  the  action  of 
both  the  state  government  and  the  federal  government,  before  juris- 
diction can  be  transferred  from  the  state  government  to  the  federal 
government;  and,  so  far  as  is  shown  in  Uie  present  case,  only  one 
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party  has  acted — the  state  of  Kansas.  So  far  as  is  shown  in  the 
present  case,  ''  the  congress"  has  not  yet  shown  a  willingness  f ^  to 
exercise  exclusive  legislation"  over  the  ceded  territory ;  out  as  we 
have  before  said,  the  last  act  of  congress  upon  the  subject  shows  an 
unwillingness  on  the  part  of  confess  to  exercise  such  exclusive 
legislation  or  jurisdiction  over  such  territory.  The  act  of  the  legis- 
lature in  the  present  case  is  not  like  a  contract,  executed  or  other- 
wise, where  one  of  the  parties  has  expended  a  large  amount  of  labor 
or  money,  which  he  must  lose  unless  the  contract  is  enforced,  for 
in  the  present  case  nothing  has  been  done  because  of  such  act  of  the 
legislature ;  the  general  government  has  not  parted  with  anything, 
nor  has  it  changed  its  condition  because  of  such  act.  Besides,  the 
tiling  proposed  to  be  ceded  by  such  act  of  the  legislature  is  unim- 
portant to  the  state  of  Kansas,  in  comparison  with  the  thing  in-  ' 
tended  to  be  retained.  The  state  of  Kansas  had  no  power,  prior  to 
the  passage  of  the  act,  nor  has  it  had  since,  to  tax  the  military  res- 
ervation, or  anything  belonging  to  the  United  States  thereon ;  but 
it  had  the  power  to  tax  the  vast  amount  of  railroad  and  bridge  prop- 
erty which  was  then,  and  is  now,  situated  upon  said  military  res- 
ervation. Hence  the  thin^  attempted  to  be  ceded  by  the  legisla- 
ture of  Kansas  had  but  little  importance  to  the  state  of  Kansas,  in 
comparison  with  the  thing  intended  to  be  retained  by  the  legisla- 
ture ;  and  for  this  reason,  if  no  other,  it  should  not  be  held  that  all 
I'nrisdiction  passed  from  the  state  of  Kansas,  without  its  consent. 
f,  under  said  section  of  the  federal  constitution,  it  must  be  held 
either  that  all  jurisdiction  passed  from  the  state  of  Kansas,  or  that 
nothing  passed,  then  it  certainl v  should  be  held  that  nothing  passed. 

We  think  that  the  state  of  £[ansas  has  power  and  authority  to 
tax  railroad  property  belonging  to  a  private  corporation  situated 
exclusively  within  tne  boundaries  of  the  Fort  Leavenworth  military 
reservation,  and  this  is  all  we  now  wish  to  decide.  We  do  not  de- 
sire to  decide  specifically  just  what  the  civil  and  political  status  of 
the  Fort  Leavenworth  military  reservation  is;  or  what  it  may  be 
in  the  future,  if  the  congress  of  the  United  States  shall  take  action 
upon  the  aforementioned  act  of  the  legislature  of  Kansas.  But  in 
any  eveujb  we  should  think  that  the  state  of  Kansas  should  have 
power  to  tax  the  property  aforementioned.  To  say  that  it  should 
not  have  such  power  is  to  deprive  the  state  of  Kansas  of  such  power 
and  jurisdiction  not  onlv  without  its  consent,  but  against  its  con- 
sent ;  and  we  can  scarcely  think  that  the  constitution  of  the  United 
States  will  authorize  or  even  tolerate  any  such  thing. 

The  authorities  will  be  found  cited  in  counsel  s  briefs.  We 
would,  however,  cite  :  In  re  O'Connor,  37  Wis.  379;  United  States 
V.  Cornell,  2  Mason,  60,  66. 

The  judgment  of  the  court  below  will  be  affirmed.. 

All  the  Justices  concumng. 

Taxation  of  Public  Lands. — We  propose  in  connection  with  the  case  above 
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reported  to  present  to  our  readers  a  brief  r^sum^  of  the  decisions  with  refer- 
ence to  the  taxation  of  public  lands  by  the  authorities  of  a  State. 

It  is  customary  for  the  United  States  in  admitting  a  state  into  the  Union  to 
require  an  express  stipulation  that  the  public  Unds  within  the  limits  of  said 
state  shall  not  be  subjected  to  state  taxation. '  Blue  Jacket «.  Ck>mmi88ioner8 
of  Johnson  Co.,  8  Eans.  209.  Such  a  stipulation  is,  however,  unnecessary. 
It  is  clear  that  the  states  cannot  tax  any  land  belonging  to  the  United  States. 
This  would  be  in  derogation  of  the  sovereign  power  of  the  Federal  govern- 
ment.   Hall  V.  Dowling,  18  Cal.  610;  McGoon  v.  Scales,  9  Wall.  23. 

As  long  as  lands  remain  in  the  possession  of  the  United  States,  the  im- 
munity from  taxation  continues,  and  their  occupancy  by  a  tribe  of  Indians 
holding  the  soil  in  common  under  a  treaty,  whether  with  or  without  a  patent, 
does  not  render  them  liable  to  taxation.  Blue  Jacket  v.  Commissioners  of 
Johnson  Co.,  8  Kansas,  299. 

When  individual  titles  in  severalty  come  into  b^g,  the  land  appropriated 
is  liable  to  be  taxed. 

When  Title  Passes  Out  of  United  States,  Lands  may  be  Taxed.— Where  the 
purchase  money  has  been  paid  at  the  land  office  and  a«certificate  of  entry  ob- 
tained, the  title  is  so  far  considered  vested  as  to  subject  the  land  to  taxation, 
although  a  patent  may  not  have  issued.  Carroll  e.  Safford,  8  How.  441 ; 
Witherspoon  e.  Duncan,  4  Wall.  210. 

*'In  no  just  sense  can  lands  be  said  to  be  public  lands  after  they^have  been 
entered  at  the  land  office  and  a  certificate  of  entry  obtained.  If  public  lands 
before  the  entry,  after  it  they  are  private  property.  If  subject,  to  sale,  the 
government  has  no  power  to  revoke  the  entry  and  withhold  the  patent." 

The  fee  simple  title  remains  in  such  case  in  the  United  States  of  course, 
but  an  equitable  title  is  vested  in  the  purchaser.  Under  the  laws  the  patent 
must  emanate  directly  from  the  President,  and  in  the  usual  course  of  business 
it  may  take  years  to  procure  it.  It  would  be  most  unjust  to  prevent  the  state 
from  exercising  its  taxing  power  in  the  interim.  See  also  Astrom  v.  Ham- 
mond, 8  McLean,  107;  Witherspoon  e.  Duncan  et  al.,  21  Ark.  240;  Puget 
Sound  Agricultural  Society  v.  Pierce  County,  1  Wash.  Ter.  169. 

Until  the  land  is  paid  for,  however,  there  can  be  no  taxes  imposed  upon  it. 
A  mere  pre-emption  right  without  payment  of  the  purchase  money  does  not 
subject  the  land  to  taxation.     People  v.  Shearer,  80  Cal.  645. 

The  costs  of  the  survey  must  also  be  paid  before  the  land  becomes  liable  to 
taxation.     Railway  Co.  v,  McShane,  22  Wall.  444. 

Land  Grants  to  Railroads. — ^Where  a  railroad  company  has  earned  a  grant 
of  lands  made  to  it  by  the  national  government  by  building  the  specified  part 
of  the  road,  and  all  that  is  required  to  perfect  the  title  is  the  certUlcate  of  the 
state  authorities,  the  lands  are  taxable  by  the  state.  Iowa  Homestead  Co.  v, 
Webster  Co.,  21  Iowa,  221. 

Where,  however,  the  grants  cannot  be  considered  as  located  specifically 
until  a  certificate  is  issued  from  the  land  office,  the  land*  is  not,  in  the  mean- 
time, liable;  C.  R.  <&  M.  R.  R.  Co.  v.  Woodbury  Co.,  29  Iowa,  247 ;  0.  R.  <& 
M.  R.  R.  Co.  V.  Carroll  Co.,  41  Iowa,  158;  Iowa  Railroad  Land  Co.  e.  Story 
Co.,  86  Iowa,  48.  And  this,  even  though  the  certificate  has  been  retained  in 
consequence  of  adverse  claims.  Grant  v,  Iowa  Railroad  Land  Co.,  54  Iowa, 
673 ;  Doe  «.  Iowa  Railroad  Land  Co. ,  54  Iowa,  657. 

Land,  granted  by  the  United  States  to  counties  in  Iowa  as  swamp  land,  is 
not  taxable  while  it  continues  to  be  so  held  by  the  counties.  Sully  c.  Poor- 
laugh,  45  Iowa,  458. 

When  an  act  of  Congress,  making  a  grant  of  public  land  to  a  railroad  com- 
pany to  aid  in  its  construction,  provides  that  the  President  shall  appoint  com- 
missioners who  shall  report  when  a  section  of  the  road  is  finished  and  that, 
upon  said  report  being  made  and  the  costs  and  charges  of  said  commissioners 
being  paid,  the  company  shall  be  entitled  to  a  patent,  the  land  granted  is  not 
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liable  to  taxation  until  said  report  is  made  and  said  costs  and  charges  paid, 
so  that  the  company  may  demand  a  patent.  Central  Pacific  R.  K.  Co.  v. 
Howard,  51  Cal.  229. 

Agencies  of  Government  nojk  Exempt. — ^The  mere  fact  that  the  Federal 
goYernment  makes  use  of  a  railroad  for  the  carriage  of  mails  and  the  trans- 
portation of  munitions  of  war,  does  not  constitute  it  an  agency  of  that  gov- 
ernment so  as  to  exempt  its  property  from  taxation.  People  v.  Central  Pa- 
cific R  R  Co.,  48  Cal.  898;  Huntingdon  v.  Central  Pacific  R.  R.  Co.,  2  Sawy. 
508. 

By  the  terms  of  the  charter  of  the  Union  Pacific  R  R.  Co.,  said  corpora- 1 
Hon  was  assisted  by  various  loans  from  the  United  States  government,  for 
which  said  government  held  liens  on  the  roads;  in  case  of  failure  of  the  com- 
pany to  meet  its  obligations,  the  United  States  may  take  possession  of  and  may 
operate  the  road.  A  certain  preference  in  rates  is  guaranteed  to  the  United 
States,  and  the  road  is  liable  at  any  time  to  be  employed  for  the  transporta- 
tion of  troops  and  munitions  of  war.  The  property  of  the  road  has,  never- 
theless, been  held  liable  to  state  taxation.  Railroad  Co.  v,  Peniston,  18 
Wall.  6. 

The  contingent  right  of  pre-emption  in  land  granted  to  the  Union  Pacific 
R  R  Co.  does  not  constitute  an  exemption  of  said  land  from  taxation.  Rail- 
way Co.  V.  McShane,  22  Wall.  444,  overruling  Railway  Co.  «.  Prescott,  6 
WalL608. 


Memphis  and  St.  Louis  B.  B.  Oo. 

V. 

LoFrm. 
(Adoance  Cate^  Supreme  Court  of  U.  8.   AprU  8,  1882.) 

Under  a  charter  of  a  railroad  exempting  its  capital  stock  and  dividends  to 
a  certain  amount  from  taxation,  lands  sranted  to  the  company  by  the  State 
to  aid  in  the  construction  of  the  railroad  are  not  exempt. 

An  Arkansas  statute  providing  that  certain  swamp  lands  should  be  exempt 
from  taxation  for  ten  years  or  until  reclaimed,  construed  to  mean  that  they 
are  exempt  for  ten  years  if  not  sooner  reclaimed,  but  that  the  exemption 
ceases  on  reclamation. 

Ebbos  to  the  Supreme  Court  of  the  State  of  Arkansas. 
W.  Y.  C.  Humes,  for  plaintiflE  in  error. 
A.  H.  Gurland,  for  defendant  in  error. 

Waitb,  C.  J. — This  vras  a  suit  in  equity  begun  in  the  Circuit 
Court  of  Jackson  county,  Arkansas,  to  restrain  the  collection  of 
taxes  imposed  under  the  authority  of  the  State  upon  certain  lands 
in  that  county  owned  by  the  Memphis  and  St.  Louis  R.  R.  Co., 
plaintiff  in  error.  The  Supreme  Court  of  the  State  aflSrmed  a 
decree  of  the  Circuit  Court  dismissing  the  complaint  on  demurrer. 
To  reverse  that  judgment,  this  writ  of  error  has  been  brought. 

Two  questions  are  presented  for  our  consideration :  1st.  Whether 
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the  State  by  imposing  the  tax  has  impaired  the  obli^tion  of  a  con- 
tract  in  the  charter  exempting  the  capital  stock  ox  the  company 
from  taxation ;  and  2d.  Whether  it  has  impaired  the  obligation  of 
a  contract  made  with  the  purchasers  of  its  swamp  and  overflowed 
lands  for  exemption  from  taxation. 

1.  As  to  the  charter. 

The  section  of  the  charter  relied  on  is  as  follows : 

^^  Sec.  21.  The  capital  stock  of  said  company,  with  all  the  immu- 
nities and  franchises  herein  specified,  and  all  machinery,  cars, 
engines,  or  carriages  belonging  to  said  company,  together  with  all 
their  works  and  property,  and  all  profits  which  shall  arise  from  the 
same,  shall  be  vestea  in  the  respective  stockholders  forever,  in  pro- 
portion to  their  respective  shares;  and  the  capital  stock  of  said 
company,  and  the  dividends,  shall  be  exempted  from  taxation  until 
a  dividend  of  six  per  cent,  is  realized  upon  the  capital  stock,  and 
the  road,  with  all  its  fixtures  and  appurtenances,  including  work- 
shops, warehouses,  and  vehicles  of  transportation,  shall  be  exempted 
from  taxation  for  the  period  of  twenty-five  years  from  the  com- 
pletion of  the  road,  and  no  tax  shall  ever  be  levied  on  said  road  or 
its  fixtures  which  will  reduce  its  dividends  below  ten  per  cent,  per 
annum.  Said  stockholders  shall  not  be  bound  or  liable  for  any 
greater  amount  than  the  respective  shares  of  stock  which  they  or 
either  of  them  own." 

The  averment  in  the  complaint  to  bring  the  lands  in  question 
under  this  exemption  is  in  the  following  words : 

^^  3.  And  that  the  said  lands  were  acquired  by  the  plaintiff  and 
are  now  held  by  it  for  the  purpose  of  raising  money  to  build  said 
road,  and  that  it  is  a  pai*t  of  tne  propei*ty  of  said  company,  fully 
represented  by  its  capital  stock  and  not  otherwise,  and  Uiat  said 
road  has  not  as  yet  been  completed,  and  that  no  dividend  has  as  yet 
been  realized  on  said  capital  stock,  or  any  part  thereof." 

In  Railway  Company  v,  Loftin,  98  U.  S.  559,  in  passing  upon  a 
provision  of  the  charter  of  the  Mississippi  Yalley  K.  R.  Ck>.  sub- 
stantially like  the  section  here  relied  on,  this  court  held  the  exemp- 
tion did  not  extend  to  lands  gi*anted  the  company  by  the  State  to 
aid  in  the  construction  of  its  railroad.  Sucn  lands,  it  was  then 
said,  were  used  in  lieu  of  capital,  and  to  the  extent  they  could  be 
made  available  relieved  the  company  from  the  necessity  of  raising 
money  through  stock  subscriptions.  Like  the  com't  below,  we  are 
unable  to  distinguish  the  case  made  by  this  complaint  from  that. 
The  only  material  averment  of  fact  in  this  connection  is  that  the 
lands  in  question  are  held  by  the  company  for  the  purpose  of 
raising  money  to  build  its  road.  Thip  is  entirely  consistent  with 
their  use  in  lieu  of  capital.  It  is  true  the  complaint  alleges  that 
the  lands  are  fully  represented  by  the  capital  stock,  but  that  is  only 
as  a  legal  conclusion  from  what  was  stated  before.  The  facts 
showing  why  the  lands  represented  the  capital  must  be  set  forth. 
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Those  which  have  been  stated  are  not  enough,  and  consequently 
the  legal  conclnsion  which  the  pleader  has  drawn  from  them  in  the 
complaint  cannot  be  sustained. 

In  the  elaborate  printed  argument  presented  for  the  appellant, 
reference  is  made  to  facts  not  stated  in  the  complaint.  These  we 
cannot  consider.  As  the  case  was  submitted  on  demurrer,  only  the 
averments  in  the  complaint  are  before  us.  While  we  may  take 
judicial  notice  of  the  several  statutes  of  the  State  which  are  relied 
on,  the  complaint  alone  must  be  looked  to  for  information  as  to  the 
manner  in  which  the  lands  were  acquired  and  the  purposes  for 
which  they  are  held.  While  it  may  be. true,  as  is  claimed,  that 
under  section  3  of  the  charter  of  the  company  lands  might  have 
been  accepted  in  pavment  for  increased  stock,  and  that  the  lands  in 
question  were  acquired  in  that  way,  it  is  not  so  stated  in  the  com- 
plaint. Whether,  if  the  facts  as  claimed  in  argument  had  been 
stated,  the  exemption  contended  for  would  follow,  it  is  not  for  us 
now  to  decide.  U  pon  this  branch  of  the  case,  as  it  comes  to  us, 
the  judgment  of  the  court  below,  was,  in  our  opinion,  right,  and 
mu6t  consequently  be  affirmed. 

2.  Ab  to  the  swamp  lands. 

These  were  part  oi  the  swamp  and  overflowed  lands  donated  by 
the  United  States  to  the  State,  and  the  State  statute  providing  for 
their  reclamation  and  sale  contained  the  following : 

"  Sec.  14.  Be*  it  further  enacted.  That  to  encourage  by  all  just 
means  the  progress  and  completion  of  the  reclamation  by  offering 
inducements  to  purchasers  and  contractors  to  take  up  said  lands, 
that  the  swamp  and  overflowed  lands  shall  be  exempt  from  taxation 
for  the  term  of  ten  years,  or  until  said  lands  are  reclaimed." 

That  under  this  section  purchasers  of  the  land  acquired  a  right 
by  contract  to  exemption  from  taxation  for  the  stipulated  time,  is 
not  denied,  and  this  court  so  decided  in  McGee  v.  Mathis,  4  Wall. 
143.  The  only  dispute  is  as  to  the  time  the  exemption  is  to  con- 
tinue. The  railroad  company  insists  that  )t  is  for  ten  years  abso- 
lutely, and  thereafter  until  the  lands  are  reclaimed ;  the  State,  that 
it  is  for  ten  years  if  the  lands  are  not  sooner  reclaimed,  but  if  they 
are,  that  it  ceases  on  the  reclamation.  The  Supreme  Court  of  the 
State  in  The  State  v.  Crittenden  County,  19  Ark.  360,  as  early  as 
January,  1858,  gave  the  statute  the  construction  now  contended 
for  by  the  State,  and  this  decision  has  never  been  overruled.  It 
was  expressly  recognized  by  the  Supreme  Court  of  the  State  in 
McGee  v.  Mathis,  21  Ark.  58,  and  by  this  court  in  the  same  case, 
which  came  here  on  writ  of  error,  and  is  reported  in  the  fourth  of 
Wallace,  supra.  Counsel  frankly  concede  tnat  the  language  of  the 
statute  is  ambiguous,  and  that  tne  grammatical  construction  is  in 
accordance  with  what  has  been  ruled.  All  such  exemptions  are  to 
be  construed  strictly.  Every  doubt  is  to  be  resolvea  in  favor  of 
the  power  to  tax.     Under  such  circumstances,  if  the  question  were 
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an  open  one,  we  should  have  little  difficulty  in  reaching  the  same 
conclusion  as  the  courts  of  the  State  have  done.  Manifestly,  there- 
fore, we  are  not  now  called  upon  to  overrule  what  has  been  settled 
for  nearly  a  quarter  of  a  century. 

It  is  expressly  stated  in  the  complaint  that  the  lands  held  by  the 
company  were  sold  by  the  State  more  than  ten  years  before  this 
suit  was  begun.  Consequently  they  are  not  exempt  as  swamp 
lands. 

The  judgment  of  the  Supreme  Court  of  the  State  is  a&rmed* 

Affirmed. 

Swamp  Lands. — ^As  to  the  construction  of  grants  of  swainp  lands  in  aid 
of  internal  imj^ovements,  see  the  following  authorities: — ^Wolcott  «.  Des 
Moines  Co.,  5  Wall.  681 ;  Railroad  Co.  v.  Tremont,  9  Wall.  89 ;  Bailroad  Go. 
«.  Smith,  9  Wall.  95 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown  et  al,  40  Iowa, 
333;  Railroad  Land  Co.  v.  Antoine,  52  Iowa,  251 ;  Hannibal  &  St.  Joe  R.  R. 
Co.  «.  Snead,  65  Mo.  239;  Illinois  Central  R.  R.  Co.  v.  Union  Co.,  94  111.  71; 
St.  Paul  &  Chicago  R.  R.  Co.  v.  Brown,  24  Miun.  517. 

Taxation  of  Land  Grants. — ^As  to  the  exemption  of  railroad  land  grants 
from  taxation,  see  generally :— Railroad  Co.  v.  Prescott,  16  Wall.  608;  Rail- 
road Co.  V,  McShane,  22  Wall.  444;  Cass  Co.  v.  Certain  Lands,  6  Am.  &  Eng. 
R  R.  Cas.  404 ;  Winona  &  St  Paul  R  R.  Co.  v.  Deuel  Co.,  7  Am.  A  £ng. 
R.  R.  Cas.  848. 


LoxrisYiLLB  &  Kashville  B.  B.  Co. 

V. 

Palmes. 
(Advanee  Case,  Supreme  Court  of  the  U,  8.   November  19,  1888.) 

As  the  exemption  of  railroad  companies  from  taxation,  created  by  the 
eighteenth  section  of  the  act  of  January  6,  1855,  passed  by  the  general  as- 
sembly of  Florida,  '*  to  prcfride  for  and  encourage  a  liberal  system  of  inter- 
nal improvements''  in  that  state,  was  not  assignable,  the  right  to  suchexemp* 
tion  was  not  acquired  by  the  Pensacola  R.  R.  Co.  by  the  conveyances  in  this 
case,  and  could  not  be  by  it  transferred  to  the  Louisville  &  Nashville  R  R. 
Co. ;  and  as  the  legislature,  after  the  adoption  of  the  state  constitution  of 
1868,  could  not  create  a  railroad  corporation  capable  in  law  of  acquiring  and 
holding  property  free  from  taxation,  no  exemption  was  conferred  by  the  act 
of  1872  on  the  Pensacola  &  Louisville  R.  R.  Co.,  or  by  the  act  of  1877  on  the 
Pensacola  R.  R^Co.,  the  successor  of  the  Pensacola  &  Louisville,  which  the 
latter  company  could  transfer  to  the  Louisville  &  Nashville  R.  R.  Co.,  that 
company  acquired  no  such  privilege,  and  the  act  of  March  5,  1881,  imposing 
a  tax  on  that  company,  is  not  unconstitutional  as  impairing  the  obligation  of 
an  existing  contract. 

A  fact  impossible  in  law  cannot  be  admitted  by  demurrer. 

In  deciding  whether  a  judgment  of  the  supreme  court  of  a  state  gives  ef- 
fect to  a  law  of  the  state  which,  in  violation  of  the  constitution  of  the  United 
States,  impairs  the  obligation  of  a  contract,  this  court  will  decide,  inde- 
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pendently  of  the  decisions  of  the  state  courts,  whether  there  is  a  contract 
and  whether  its  obligation  is  impaired ;  and  ii  the  decision  of  the  question 
as  to  the  existence  of  the  alleged  contract  requires  a  construction  of  state 
constitutions  and  laws,  the  court  will  not  necessarily  be  governed  by  the 
previous  decisions  of  the  state  courts  upon  the  same  or  similar  points  ex- 
cept where  they  have  been  so  firmly  established  as  to  constitute  a  rule  of 
property. 

In  Error  to  the  Supreme  Court  of  the  State  of  Florida. 
John  L.  Cadwalader,  for  plaintiff  in  error. 
E.  A.  Perry,  for  defendant  in  error. 

Matthews,  J.— This  is  a  writ  of  error  bringing  into  review  a 
decree  of  the  supreme  court  of  Florida,  dismissing  a  bill  in  equity 
filed  by  the  plaintiff  in  error,  which  sought  to  enioin  the  defend- 
ant, a  collector  of  revenue  under  the  laws  of  Florida  for  the  county 
of  Escambia,  from  collecting,  by  a  sale  of  property  levied  on  for 
that  purpose,  certain  taxes  claimed  by  him  to  be  due  from  the  com- 
plainant 

The  ground  of  our  jurisdiction  is,  as  stated  and  shown  in  the 
record,  that  in  the  cause  wherein  the  decree  complained  of  was  ren- 
dered there  was  drawn  in  question  the  validity  of  a  statute  of  the 
state  of  Florida,  to  wit,  ^^  An  act  entitled  an  act  for  the  assessment 
and  collection  of  revenue,"  approved  March  5,  1881,  wherein  and 
whereby  certain  taxes  for  state  and  county  purposes  were  imposed 
upon  the  line  of  railroad  extending  from  the  city  of  Pensacola,  in 
the  state  of  Florida,  to  the  northern  boundary  of  the  state  of  Flor- 
ida, in  the  direction  of  Montgomery,  Alabama,  of  which  railroad 
the  plaintiff  in  error  is  in  possession  and  is  owner ;  the  validity  of 
this  statute  being  questioned  on  the  ground  that  it  was  repugnant 
to  the  constitution  of  the  United  States,  in  that  it  impaired  the 
obligation  of  a  contract,  and  the  decision  of  the  supreme  court  of 
Florida  being  in  favor  of  its  validity. 

The  contract,  the  obligation  of  which  it  is  alleged  has  been  thus 
impaired,  and  of  which  tne  plaintiff  in  error  claims  the  benefit,  is 
asserted  to  arise  as  follows : 

The  general  assembly  of  the  state  of  Florida  passed  an  act, 
which  took  effect  January  6,  1855,  entitled  "  An  act  to  provide 
for  and  encourage  a  liberal  system  of  internal  improvements  in 
this  state,"  the  preamble  to  which  recites  that — 

"  Tlie  constitution  of  the  state  declares  '  that  a  liberal  system  of 
internal  improvements,  being  essential  to  the  development  of  the 
resources  oi  the  country,  shall  be  encouraged  by  the  government 
of  this  state,  and  it  shall  be  the  duty  of  the  general  assembly,  as 
soon  as  practicable,  to  ascertain  by  law  proper  objects  of  improve- 
ments in  relation  to  roads,  canals,  and  navigable  streams,  and  to 
provide  for  a  suitable  application  of  such  funds  as  may  be  appro- 
priated for  such  improvements.' " 
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The  act  then  proceeds  to  create  an  internal  improvement  fund  to 
aid  in  the  construction  of  certain  described  railroads,  and  other 
works  of  internal  improvement,  by  means  of  corporations  organized 
or  to  be  chartered  for  that  purpose ;  and  the  eighteenth  section 
provides  as  follows : 

^*'  That  the  capital  stock  of  any  railway  company  accepting  the 
provisions  of  this  act  shall  be  forever  exempt  from  taxation,  and 
the  roads,  their  fixtures  and  appurtenances,  including  worktops, 
warehouses,  vehicles,  and  property  of  every  description,  needed  for 
the  purpose  of  transportation  of  freight  and  passengers,  or  for  the 
repair  and  maintenance  of  the  roads,  shall  be  exempt  from  taxation 
while  the  roads  are  under  construction,  and  for  the  period  of 
thirty-five  years  from  their  completion,  and  that  all  the  officers  of 
the  companies,  and  servants  and  persons  in  the  actual  employment 
of  the  companies,  be  and  are  hereby  exempt  from  performing  or- 
dinary patrol  or  militia  duty,  working  on  public  roads,  and  serving 
as  jiirors." 

By  an  act  of  the  general  assembly  of  Florida,  approved  Decem- 
ber 14,  1855,  it  was  enacted — 

"  That  a  line  of  railroad  to  be  constructed  from  the  city  of  Pen- 
sacola,  or  any  other  point  or  points  on  the  waters  of  Pensacola  bay 
or  the  watei*s  of  St.  Andrew's  bay,  to  the  north  line  of  the  state, 
leading  in  the  direction  of  Montgomery,  Alabama,  shall  be  con- 
sidered proper  improvements  to  be  aided  from  the  internal  im- 
provement lund  in  the  manner  provided  for,  or  may  hereafter  be 
provided  for,  in  *  An  act  to  provide  for  and  encourage  a  }iberal 
system  of  internal  improvements  in  the  state,'  approved  January 
6,  1855." 

The  Alabama  &  Florida  R.  K.  Co.,  by  an  act  approved  January 
8,  1853,  had  been  incorporated  to  build  a  railroad  falling  within 
that  description,  to  extend  from  some  point  on  the  bay  oi  Pensa- 
cola to  some  point  on  the  boundary  line  between  the  states  of  Flor- 
ida and  Alabama,  to  meet  and  connect  with  a  railroad  leading 
thence  to  the  city  of  Montgomery.  This  company,  it  is  alleged  in 
the  bill,  built  and  for  a  time  operated  the  line  of  railroad  contem- 

{)Iated  by  its  charter,  and  became  entitled  to  the  benefits  and  privi- 
eges  of  the  internal  improvement  act  of  1855,  by  accepting  its 
provisions  and  complying  with  its  conditions.  Its  line  oi  railroad 
was  completed  about  J  anuary  1,  1860. 

By  virtue  of  a  decree  of  foreclosure  and  sale  at  the  suit  of  trus- 
tees of  a  first  mortgage,  to  satisfy  the  bonds  secured  thereby,  the 
railroad  of  the  Alabama  &  Florida  R.  R.  Co.,  and  all  the  rights, 
privileges,  and  franchises  of  the  said  company,  was  sold  and  con- 
veyed on  August  7,  1872,  to  one  A.  E.  Maxwell,  his  heirs  and  as- 
signs, in  trust,  and  by  him  were  sold  and  conveyed  on  December 
10,  1872,  to  the  Pensacola  &  Louisville  R.  R.  Co.,  a  corporation 
created  by  the  laws  of  Florida. 
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The  original  act  incorporating  the  last-named  company  was 
passed  Jnly  16,  1868,  but  it  appears  to  have  been  reorganized  by 
an  amendatory  act  which  took  effect  February  4,  1872,  the  eigh- 
teenth section  of  which  is  as  follows : 

"  That  the  Fensacola  &  Louisville  R.  R.  Co.,  having  become  the 
assignee  of  the  Alabama  &  Florida  R.  R.,  of  Florida,  and  the 
franchises  of  the  said  corporation,  and  being  in  possession  of  and 
opei-ating  the  said  line  of  road,  which  corporation  was  exempt  from 
taxation  for  a  limited  period,  the  said  Fensacola  &  Louisville  R. 
R.  Co.  and  its  property,  now  owned  or  heareaf  ter  to  be  acquired, 
shall  also  be  exempt  from  taxation  dnring  the  remainder  of  said 
period." 

On  May  6,  1878,  in  pursuance  of  a  decree  of  the  circuit  court  of 
the  state  of  Florida,  sitting  in  Leon  countv,  a  sale  and  convevance 
was  made  transferring  the  title  of  the  I^ensacola  &  Louisville  R. 
R.  Co.  in  and  to  its  road  and  other  property,  "  together  with  all 
the  franchises,  rights,  privileges,  easements,  and  immunities"  of 
that  company,  to  the  Fensacola  R.  R.  Co.  This  company  was  a 
corporation  of  the  state  of  Florida,  created  by  an  act  of  the  gener- 
al assembly  which  took  effect  February  27,  1877.  The  second  sec- 
tion of  that  act  is  as  follows : 

^^  Sec.  2.  Be  it  further  enacted,  that  the  said  Fensacola  R.  R. 
Co.  be,  and  it  is  hereby,  authorized  and  empowered  to  acquire  by 

{)urchase  and  assignment  all  the  property,  rights,  franchises,  piivi- 
eges,  and  immunities  of  the  Fensacola  &  Louisville  R.  R.  Co.,  a 
corporation  created  bv  an  act  of  the  ^enei*al  assembly  of  the  state, 
approved  July  16,  A.D.  1868,  whether  the  same  were  acquii-ed 
under  the  laws  of  the  states  of  Florida  or  Alabama,  or  the  laws  of 
the  United  States,  or  as  the  assignee  and  successor  of  the  Alabama 
&  Florida  R.  R.  Co. ;  and  upon  completion  of  the  said  purchase 
and  assignment,  the  said  Fensacola  R.  R.  Co.  shall  be  deemed  in  law 
and  equity  to  be  fully  invested  with  and  entitled  to  all  the  said 
property,  rights,  franchises,  privileges,  and  immunities  of  said 
rensaoola  &  Louisville  R.  R.  Co.,  as  though  the  same  were  origin- 
ally granted  to  or  acquired  by  the  said  Fensacola  R.  R.  Co. 

fey  the  thirteenth  section  of  the  act  of  1872,  amending  the  char- 
ter of  the  Fensacola  &  Louisville  R.  R.  Co.,  it  waB  provided  that 
"  it  shall  be  lawful  for  said  company  to  purchase,  lease,  acquire  an 
interest  in,  to  unite  or  consolidate  with,  lease  or  sell  to,  any  other 
railroad  company  in  or  out  of  the  state,  and  to  make  the  same  one 
company,  with  a  consolidated  stock  and  property,  and  with  one 
board  of  directore/'  etc. 

The  right  under  this  section  to  sell  and  transfer  its  property  and 
franchises  to  a  corporation  of  another  state,  it  is  claimed,  passed 
from  the  Fensacola  &  Louisville  R.  R.  Co,  to  the  Fensacola  R.  R. 
Co. ;  and  accordingly,  on  October  20,  1880,  the  Fensacola  R.  R 
Co.  conveyed  to  the  Louisville  &  Nashville  R.  R.  Co.,  the  plain- 
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tiff  in  error,  its  railroad  from  its  junction  with  the  Mobile  &  Mont- 
gomery Rj.,  to  its  terminus  in  Pensacola  baj,  its  property,  real 
and  personal  with  certain  exceptions,  all  its  franchises,  except  the 
franchise  to  be  and  exist  as  a  corporation,  rights,  privileges,  ease- 
ments, and  immunities,  by  virtue  of  which  conveyance  the  plain- 
tiff in  error  claims  in  the  bill  that  it  became  entitled  to  all  the 
rights,  property,  privileges,  franchises,  and  immunities  of  the  Ala- 
bama &  Florida  K.  R.  Co.,  the  Pensacola  &  Louisville  R.  R.  Co., 
and  the  Pensacola  R.  R.  Co.,  under  the  various  acts  incorporating 
these  companies,  and  acts  amendatory  of  the  same. 

The  plaintiff  in  error,  the  Louisville  &  Nashville  R.  R.  Co.,  is 
a  corpoi-ation  of  Kentucky,  and  by  an  amendment  to  its  charter, 
which  took  effect  March  6,  1878,  reciting  that  its  stockholders  had 
become  largely  interested  in  the  commerce  and  railroad  business 
between  the  states  of  Kentucky  and  Tennessee  and  the  south-east, 
and  the  several  railroad  connections  in  that  part  of  the  country,  by 
an  extension  of  its  system,  was  enabled  ^'  to  operate,  lease,  or  pur- 
chase, upon  such  terms  or  in  such  manner  as  they  deem  best,  any 
railroad  in  any  other  state  or  states  deemed  necessary  for  the  pro- 
tection of  the  interest  of  the  stockholders. 

The  exemption  from  taxation,  created  by  the  eighteenth  section 
of  the  internal  improvement  act  of  1855,  is  in  every  respect  simi- 
lar to  that  which  was  declared  in  Morj^n  v.  Louisiana,  93  U.  S. 
217,  to  be  not  assignable.  No  words  oi  assignability  are  used  by 
the  legislature  of  the  state  i/i  the  language  creating  it,  and  from  its 
nature  and  context  it  is  to  be  inferred  that  the  exemption  of  the 
property  of  the  com{>any  was  intended  to  be  of  the  same  charac- 
ter as  that  declared  in  reference  to  its  capital  stock  and  to  its 
officers,  servants,  and  employes,  and  that  all  alike  were  privileges 
personal  to  the  corporation,  or  to  individuals  connectea  with  it, 
entitled  to  them  by  the  terms  of  the  law.  This  exemption,  there- 
fore, did  not  pass  from  the  Alabama  &  Florida  R.  R.  Co.  to  the 
Pensacola  &  Louisville  R.  R.  Co.  by  the  conveyances  which  passed 
the  title  to  the  railroad  itself  and  to  the  franchises  connectea  with 
and  necessary  in  its  construction  and  operation. 

This  conclusion  is  confirmed  by  the  eighteenth  section  of  the 
act  of  Februanr  4,  1872,  amending  the  charter  of  the  Pensacola  & 
Louisville  R.  R.  Co.  That  section  recites  that  the  last-named  com- 
pany having  become  assignee  of  the  Alabama  &  Florida  R.  R.  Co. 
and  of  its  franchises  and  property,  "  which  corporation  was  etsLempt 
from  taxation  for  a  limited  period,  the  said  Pensacola  &  Louisville 
R.  R.  Co.  and  its  property,  now  owned  or  hereafter  to  be  acquired, 
shall  also  be  exemptea  from  taxation  during  the  remainder  of  said 

f)eriod."  Here  the  original  exemption  is  declared  to  be  the  privi- 
ege  of  the  Florida  &  Alabama  R.  jJ.  Co.,  the  particular  corporation 
to  which  it  was  granted,  and  the  necessity  for  conferring  it  by  a 
new  legislative  gi"ant,  upon  the  assignee  of  the  property  and  fran- 
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chises  of  tbe  original  corporation,  rests  upon  the  implication  that  the 
exemption  did  not  pass  to  it  by  the  assignment  between  the  parties. 
And  the  further  inference  is  equally  necessary,  that  the  exemption 
transferred  or  created  in  the  new  company  by  the  terms  of  the 
legislative  grant  is  identical  in  its  character  as  a  personal  and  un- 
assignable  privilege  to  the  new  grantee,  with  that  it  had  when  it 
belonged  to  the  first  company. 

But  the  second  section  of  the  act  of  February  27,  1877,  incor- 
porating the  Pensacola  R.  K.  Co.,  authorized  and  empowered  it  to 
acquire  by  purchase  and  assignment  all  the  property,  rights, 
franchises,  privileges,  and  immunities  of  the  Pensacola  &  I^uis- 
ville  B.  K.  Co.,  and,  upon  completion  of  such  purchase  and  assign- 
ment, declared  that  the  former  should  be  deeme4,  in  law  and  in 
equity,  to  be  fully  invested  with  and  entitled  to  all  the  said  prop* 
erty,  rights,  franchises,  privileges,  and  immunities  as  though  the 
same  were  originally  granted  to  or  acquired  by  the  said  Pensacola 
E.  R.  Co. 

It  is  claimed  that  this  language  is  broad  enough  to  cover  the 
assignment  and  transfer  of  the  immunity  from  taxation  granted  to 
the  Pensacola  &  Louisville  K.  B.  Co.  by  the  eighteenth  section  of 
its  charter.  And  we  are  of  this  opinion.  The  language  is  compre* 
hensive  and  unequivocal,  and  tne  word  ^Mmmunity"  is  apt  to 
describe  the  exemption  claimed.  It  admits  of  no  doubt,  we  think, 
if  the  Pensacola  &  Louisville  B.  B.  Co.  were  entitled  to  this  exemp- 
tion, and  if  the  legislative  grant  of  authority  to  make  and  accept 
this  assignment  of  it  was  valid  and  effective,  that  the  right  to  be 
exenvpt  from  taxation  according  to  its  terms  passed  to  the  Pensa- 
cola B.  B.  Co.  But  it  must  be  borne  in  mind  that  it  must  be  taken 
to  have  vested  in  the  latter,  if  at  all,  precisely  as  it  had  in  the 
former ;  that  is,  as  a  personal  privilege.  The  assignment  in  the 
particular  instance,  based  upon  the  express  authority  of  a  new 
enactment,  did  not  impart  to  the  immunity  the  quality  of  general 
assignability  to  other  successors  in  the  title  to  the  property  and 
franchises,  claiming  only  under  a  conveyance  between  the  parties. 

The  title  of  the  plaintiff  in  error,  therefore,  to  the  exemption 
claimed,  must  be  supported  by  some  other  authority.  This  is 
claimed  to  be  found  in  the  general  power  given  by  the  thirteenth 
section  of  its  charter  to  the  Pensacola  &  Louisville  B.  B.  Co.  to 
lease  or  sell  to  or  consolidate  with  any  other  railroad  company  in' 
or  out  of  the  state,  which  power  passed  with  others  to  the  Pensa- 
cola B.  B.  Co.  by  the  second  section  of  its  charter.  But  as  we 
have  already  seen^  and  as  was  decided  in  Morgan  v.  Louisiana,  93 
U.  S.  217,  and  Wilson  v.  Gaines,  103  U.  S.  417,  the  exemption 
from  taxation  does  not  pass  by  virtue  of  a  conveyance  of  the  railroad 
and  its  franchises,  which  was  ail  the  Pensacola  B.  B.  Co.  could 
pass  under  that  authority,  but  rei^uires  for  its  transfer  some  par- 
ticular and  express  description,  indicating  unequivocally  the  inten- 
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tion  of  the  legislature  that  it  mi^ht  pass  by  an  assimment.  That 
does  not  exist  in  this  case,  ana  the  exemption  claimed  by  the 
plaintifi  in  error  fails  because  it  was  not  and  could  not  be  trans- 
ferred to  it,  under  the  law,  by  the  Pensacola  B.  B.  Co. 

It  is  sought  to  avoid  this  conclusion  by  converting  the  question 
into  one  ox  pleading.  It  is  said  that  the  bill  alleges,  as  a  matter 
of  fact,  that  the  exemption  passed  to  and  vested  in  tne  complainant 
below,  and  that  the  truth  of  the  allegation  is  admitted  by  the 
demurrer.  But  this  is  matter  of  law;  the  documents  of  title  are 
exhibited  with  the  bill  and  constitute  part  of  the^  record ;  and  we 
take  judicial  notice  of  their  legal  effect.  A  fact  impossible  in  law 
cannot  be  admitted  by  a  demurrer.  In  Wilson  v.  Gaines,  103  TJ, 
S.  417,  it  was  inferred,  in  the  face  of  a  demurrer,  claimed  to  be  an 
admission  of  a  contrary  allegation,  that  the  sale  did  not  pass  any 
rights  of  property,  not  described,  as  within  the  lien  of  the  mort- 

We  have  thus  shown  that  the  claim  of  the  plaintiff  in  error  to 
the  exemption  alleged  fails,  because  the  Pensacola  B.  B.  Co.,  if  it 
possessed  it,  had  no  power  to  convey  it.  It  will  appear,  on  further 
examination,  that  it  fails  for  a  distinct  and  deeper  reason,  namely, 
because  the  Pensacola  B.  B.  Co.  was  itself  not  entitled  to  any 
such  exemption.  That  company  was  incorporated  by  the  act  of 
February  2y,  1877,  which  undoubtedly  did  purport  to  grant  to  it, 
as  assignee  of  the  Pensacola  &  Louisville  B.  B.  Co.,  in  terms 
sufficiently  broad,  the  immunity  from  taxation  which,  by  the  eigh- 
teenth section  of  ihe  act  of  February  4, 1872,  was  expressly  de- 
cliared  to  be  granted  to  the  latter.  Both  the  statutes,  however, 
were  passed  by  the  general  assembly  of  Florida,  acting  under  the 
constitution  oi  that  state,  which  went  into  effect  in  1^68.  Article 
12,  §^1,  of  that  constitution  is  as  follows: 

^^  The  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
taxation,  and  shall  prescribe  such  reflations  as  shall  secure  a  just 
valuation  of  all  property,  both  reiu  and  personal,  excepting  such 

{)roperty  as  mav  be  exempted  by  law  for  municipal,  CKlucationali 
iterary,  scientinc,  religious,  or  charitable  purposes." 

And  article  13,  §  24,  is  as  follows : 

"The  property  of  all  corporations,  whether  heretofore  or  here- 
after incorporated,  shall  be  subject  to  taxation,  unless  such  corpo- 
ration be  for  religious,  educational,  or  charitable  purposes." 

In  1875  this  clause  was  amended  so  as  to  read  as  follows : 

**  The  property  of  all  corporations,  whether  heretofore  op  here- 
after incorporated,  shall  be  subject  to  taxation,  unless  such  prop- 
erty be  held  and  used  exclusively  for  religious,  educational,  or 
charitable  purposes." 

It  is  under  the  authority  and  in  pursuance  of  the  mandates  of 
these  constitutional  provisions  that  the  le^lature  passed  the  act  of 
March  6, 1881,  under  which  the  road  of  the  plaintiff  in  error  is 
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subjected  to  taxation,  and  the  validity  of  which  is  here  under 
review. 

It  cannot  be  and  is  not  contended  that  under  these  constitutional 
liniitations  the  legislature  of  Florida  could  make  an  original  grant 
to  a  railroad  corporation  exempting  its  railroad  property  from  taxa- 
tion. But  the  grant  to  the  Pensacola  &  Louisville  R.  R.  Co.  by 
the  act  of  1872,  and  that  to  the  Pensacola  K.  K.  Co.  by  the  act  of 
1877,  though  in  form  the  renewal  or  transfers  of  previously  exist- 
ing grants,  were  in  fact  the  creation  of  new  ones.  In  Trask  v. 
Maguire,  18  Wall.  391-409,  it  was  said,  speaking  of  similar  pro- 
visions in  the  constitution  of  Missouri :  "  The  inhibition  of  the 
constitution  applies  in  all  its  force  a^inst  the  renewal  of  an  ex- 
emption eqnalJy  as  against  its  original  creation ;''  and  in  Shields  v. 
Ohio,  95  tJ.  8.  319,  it  was  deciaed  that  in  cases  of  corporations 
created  by  consolidation  the  powers  of  the  new  company  did  not 
pass  to  it  by  transmission  from  its  constituents,  but  resulted  from  a 
new  legislative  grant,  that  could  not  transcend  the  coiistitutional 
authority  existing  at  the  time  it  took  effect.  It  follows  that  the 
exemption  from  taxation  in  terms  contained  in  the  chai-ters  of  1872 
and  1877  were  void,  as  unauthorized  and  prohibited  by  the  state 
constitution  of  1868. 

It  does  not  weaken  this  conclusion  to  say  that  the  exemption 
contained  in  the  internal  improvement  act  of  1855  was  authorized 
by  the  constitution  of  the  state  then  in  force,  which  may  be  ad- 
mitted, and  that  it  was  assignable  in  its  nature  or  by  its  terms  in 
such  manner  that  it  became  impressed  upon  the  property  itself  into 
whosesoever  hands  it  should  aiterwards  come,  following  the  title, 
like  an  easement  or  a  covenant  running  with  the  land,  which  we 
have  shown,  however,  not  to  be  the  case ;  for,  even  on  that  sup- 
position, the  privilege  is  one  that  must  be  exercised  by  some  person 
capable  in  law  of  accepting  and  exercising  it.  The  conception  of 
an  immunity  that  is  impressed  upon  the  thing  in  respect  to  which 
it  is  grantea  is  purely  metaphorical.  The  grant  is  to  a  person  in 
respect  of  a  thing,  and  it  is  said  to  inhere  in  or  be  attached  to  the 
thing  only  when  by  its  terms  the  grant  is  assignable  by  a  convey- 
ance of  the  thing,  and  passes  as  an  incident  with  the  title  to  each 
Buooessor.  There  must  always  be  a  person  capable  not  only  of  re- 
ceiving the  title,  but  also  of  accepting  the  conditions  accompany- 
ing it,  and  which  constitute  the  exemption ;  otherwise  the  con- 
ditions  become  impossible  and  void. 

After  the  adoption  of  the  constitution  of  Florida  of  1868,  there 
could  be  no  corporation  created  capable  in  law  of  accepting  and 
enjoying  such  an  exemption,  for  that  was  prohibited  by  the  con- 
stitutional provisions  that  have  been  cited.  In  the  case  of  the 
Pensacola  &  Louidville  B.  B.  Co.,  in  1872,  the  capacity  at  that 
time  to  receive  this  |)rivilege  depended  altogether  upon  the  legis- 
lative act  amending  its  charter  to  that  effect ;  and  if  any  doubt  as 
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to  this  might  be  reasonably  entertained,  certainly  none  can  arise  as 
to  the  Pensacola  R.  R.  Co.,  which  deprived  all  its  powers  and  its 
very  existence  from  legislation  dependent  for  its  validity  wholly 
npon  the  constitution  of  1868.  The  prohibition  which  forbids  the 
legislature  from  exempting  the  property  of  railroad  corporations 
from  taxation,  makes  it  impossible  for  the  legislature  to  create 
such  a  corporation  capable  in  law  of  acquiring  and  holding  prop- 
erty free  from  liability  to  taxation. 

It  has,  however,  been  earnestly  urged  upon  us  in  argument,  by 
counsel  for  the  plaintiff  in  error,  that  the  supreme  court  of  Florida, 
in  the  case  of  Gonzales  v.  Sullivan,  16  Fla.  791,  explicitly  decided, 
in  opposition  to  the  views  we  have  expressed,  that  the  railroad  and 
property,  the  subject  of  this  litigation,  then  held  by  the  Pensacola 
&  Louisville  R.  K.  Co.,  were  exempt  from  taxation,  according  to 
the  terms  of  the  provision  in  the  internal  improvement  act  of 
1858 ;  and  it  pressed  upon  us  as  a  conclusive  determination  of  the 
law  of  Florida  upon  tne  point,  particularly  authoritative  in  the 
present  case,  for  tne  reason  that  the  plaintiff  in  error,  having  sub- 
sequently to  that  decision,  acquired  its  title,  may  be  presumed  to 
have  acted  upon  the  faith  of  it. 

This  presumption  is  not  pressed,  however,  to  the  extent  of  estab* 
lishin^  a  contract  between  the  plaintiff  in  error  and  the  state  of 
Florida,  the  obligation  of  which  has  been  impaired  by  any  law  sub- 
sequently passed,  nor  of  working  an  estoppel  against  the  state  as 
res  adjudicata,  with  an  equivalent  effect.  The  decision  cited,  there- 
fore, cannot  be  allowed  any  greater  effect  as  an  authority  than 
ought  to  be  given,  in  cases  of  this  description,  to  the  judgments  of 
state  tribunals. 

The  question  we  have  to  consider  and  decide  is  whether,  in  the 
judgment  under  review,  the  Supreme  Court  of  Florida  gave  effect 
to  a  law  of  the  state  which,  in  violation  of  the  constitution  of  the 
United  States,  impairs  the  obli^tion  of  a  contract.  In  reaching  a 
conclusion  on  that  point,  we  decide  for  ourselves,  independently 
of  the  decision  of  the  state  court,  whether  there  is  a  contract,  and 
whether  its  obligation  is  impaired ;  and  if  the  decision  of  the  ques- 
tion as  to  the  existence  of  tne  alleged  contract  requires  a  construc- 
tion of  state  constitutions  and  laws,  we  are  not  necessarily  governed 
by  previous  decisions  of  the  state  courts  upon  the  same  or  similar 
points,  except  where  they  have  been  so  firmly  established  as  to  con- 
stitute a  rule  of  property.  Such  has  been  the  uniform  and  well 
settled  doctrine  of  this  court.  State  Bank  of  Ohio  v.  Knoop,  16 
How.  369-391. 

As  was  said  by  Chief  Justice  Taney  in  the  case  of  Ohio  life  In8» 
&  Trust  Co.  V.  Debolt,  16  How.  416-432 : 

'^  But  this  rule  of  interpretation  is  confined  to  ordinary  acts  of 
legislation,  and  does  not  extend  to  the  contracts  of  the  state,  although 
they  should  be  made  in  the  form  of  a  law ;  for  it  would  be  impos- 


*■! 


LOUISYIIiLS  AKB  NASHVILLS  B.  B.  CO.  V.  PALKES.     889 

sible  for  this  court  to  exercise  any  appellate  power  in  a  case  of  this 
kind,  unless  it  was  at  liberty  to  interpret  for  itself  the  instrument 
i-elied  on  as  the  contract  between  the  parties.  It  must  necessarily 
decide  whether  the  words  used  are  words  of  contract,  and  what  is 
their  true  meaning,  before  it  can  determine  whether  the  obligation 
the  instrument  created  has  or  has  not  been  impaired  by  the  law 
complained  of.  Now,  in  forming  its  judgment  upon  this  subject, 
it  can  make  no  difference  whether  the  instrument  claimed  to  be  a 
contract  is  in  the  form  of  a  law,  passed  by  the  legislature,  or  of  a 
covenant  or  agreement  by  one  of  its  agents  acting  under  the  au- 
thority of  the  state." 

To  the  same  effect  are  the  cases  of  Jefferson  Branch  Bank  v. 
Shelley,  1  Black,  436,  and  Bridge  Proprietors  v.  Hoboken  Co.,  1 
Wall.  116. 

It  is  true  that  in  all  these  cases  the  state  courts,  whose  judgments 
were  brought  into  review,  had  construed  the  statutes  as  not  creating 
a  contract ;  but  the  principle  is  equally  applicable  in  the  converse 
case.    Burgess  v.  Seligman,  107  XJ.  S.  20 ;  S.  C,  2  Sup.  Ct.  Rep.  10. 

It  is  undoubtedly  true  that  the  opinion  of  the  supreme  court  of 
Florida,  in  the  case  of  Gonzales  v.  Sullivan,  16  Fla.  y91,  is  not  con- 
sistent with  that  which  we  have  expressed  upon  some  of  the  prin- 
cipal questions  involved  in  this  case.  It  did  declare,  speaking  of 
the  effect  of  the  internal  improvement  act  of  1855,  ^'  uiat  an  ex- 
emption from  taxation  resting  in  contract  is  annexed,  by  the  terms 
of  the  law  which  created  it,  to  the  road  itself,  and  not  to  the  com- 
panies," and  that  by*the  act  of  1872  the  Pensacola  &  Louisville  B. 
B.  Co.,  as  assignee  of  the  Florida  &  Alabama  B.  R.,  became  entitled 
to  the  exemption,  because  "  the  property  passed,  and  with  it,  as  an 
incident,  went  the  exemption."  But  the  main  topics  in  the  dis- 
cussion in  the  opinion  were,  whether  the  Florida  &  Alabama  B.  B. 
'was  within  the  scope  of  the  internal  improvement  act  of  January  6, 
1855,  by  virtue  of  the  amendment  of  liecember  14,  1855,  the  con- 
stitutional  authority  to  pass  which  was  denied  in  ai*gument,  but 
afSrmed  by  the  court ;  and  the  question  as  to  the  effect  of  the  pro- 
visions of  the  constitution  of  1868,  which  we  have  considered,  upon 
the  capacity  of  the  Pensacola  &  Louisville  B.  B.  Co.  and  the  I^en- 
sacola  K.  B.  Co.  to  accept  the  privilege  and  benefit  of  the  exemp- 
tion, by  legislative  authority  exerted  in  1872  and  1877,  does  not 
48eem  to  have  been  raised  or  noticed,  much  less  adjudged. 

In  our  opinion  thei'e  is  no  eiTor  in  the  judgment  of  the  supreme 
court  of  Florida  in  the  matter  complained  oij  and  it  is  accoraingly 
affirmed. 

Exemption  not  Transferable. — ^The  exemption  from  taxation  of  a  railroad 
company  is  a  personal  privilege  of  the  corporation  to  which  it  is  granted.  It 
will  not  pass  to  purchasers  from  the  ndlroaa  company  or  at  a  foreclosure  sale. 
Trask  o.  Maguire,  18  Wall.  891 ;  Morgan  t;.  Louisiana,  93  U.  S.  217;  Railroad 
Co. «.  Gaines,  97  U.  8. 697;  East  Tenn.  Y.  &  G.  N.  R.  Co.  v,  Hamblen  Co.,  103 
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U.  8.  278;  S.  C,  2  Am.  &  Eng.  R.  R.  Cas.  fc52;  Wilson  «.  Gaines,  103  U.  S, 
417;  8.  C,  6  Am.  &  Eng.  R.  R.  Cas.  627. 

When  Purchaser  is  Held  to  be  Exempt  by  Legislative  Enactment. — The 
legislature  may,  of  course,  unless  restricted  by  the  provisions  of  the  state 
constitution,  confer  immunity  from  taxation  upon  the  corporation  formed  by 
the  purchasers  of  a  railroad  at  a  foreclosure  sale.  8uch  a  result  may  be  in- 
ferred from  the  terms  of  a  general  act  granting  to  the  new  corporation  the 
rights,  powers  and  privileges  of  the  old  one,  where,  from  the  context  or  snr- 
rounding  circumstances,  such  intent  may  be  inferred.  Humphrey  «.  Pegues, 
16  Wall.  244;  Atlantic  &  G.  R.  Go,  e.  Allen,  15  Fia.  687;  State  v.  Winona  & 
St.  P.  R.  Co.,  21  Minn.  315;  SUte  «.  South.  Minn.  R  R.  Co.,  21  Minn.  344; 
Louisville  &  N.  R.  Co.  v,  Gaines,  3  Fed.  Rep.  266;  Kicholls  v.  New  Haven  & 
Northampton  Co.  R.  R.  Co.,  42  Conn.  103. 

When  Legislation  it  not  SufTicient  to  Confer  Exemption  on  Purchaser. — 
But  a  general  grant  to  the  new  company  of  the  rights,  powers  and  privileges 
of  the  old  one,  will  not  exempt  it  from  taxation  where  such  an  intent  does  not 
clearly  appear.  Maine  Central  R  R.  Co.  e.  Maine,  96  U.  8.  499 ;  Central  R 
&  B.  Co.  V.  Georgia,  92  U.  S.  665;  Atlantic  &  G.  R  Co.  «.  Georgia,  98  U.  8. 
359;  Mobile  &  M.  R.  Go.  v.  Steiner,  61  Ala.  569;  St  Paul  &  P.  R  Co.  e. 
Parcher,  14  Minn.  297. 

Effect  of  Decree  of  Court  on  Foreclosure  Sale^ — Where  the  court  decrees 
a  foreclosure  sale  so  as  to  vest  in  the  purchaser  all  the  rights,  privileges  and 
immunities  appertaining  to  the  franchises  of  the  charter,  it  seems  that  the 
new  corporation,  consisting  of  the  purchasers,  will  be  exempt  from  taxation* 
Enoxvilie  &  Ohio  R  R.  Co.  v.  Hicks,  15  Am.  Ry.  Reports,  197. 

Supreme  Court  of  the  United  States  Following  State  Courts^ — For  a  full 
discussion  of  the  authorities  on  this  point  see  Taylor  e.  Ypsiliuitii  12  Am.  ^ 
Eng.  R  R.  Gas.  649,  and  note  and  cases  there  cited. 


State  of  New  Jebset 

V. 
MONTOLAIB  AND  GbEENWOOD  LaKE  B.  B.  Co. 

(48  New  Jen&y  Law  BepcrU^  524), 

The  Montclair  and  Greenwood  Lake  Railroad  Company  in  1875  mortgaged 
its  railroad  and  franchises.  On  foreclosure  of  the  mortgage  its  property  and 
franchises  were  sold  in  1878;  and  the  purchasers,  in  November,  1878,  organ- 
ized themselves  as  a  new  corporation,  under  the  corporate  name  of  The  New 
York  and  Greenwood  Lake  Railroad  Company.  In  1879,  a  tax  was  laid 
upon  the  railroad,  its  equipment  and  appendages,  by  the  commissioner  of 
railroad  taxation,  })ursuant  to  the  act  of  April  12th,  1876.  The  tax  was  as- 
sessed against  and  in  the  name  of  the  Montclair  and  Greenwood  Lake  Rail- 
road Company.    Hdd — 

1.  That  the  tax  should  have  been  assessed  against  the  new  corporation  in 
its  corporate  name. 

2  That  the  assessment  might  be  amended  under  the  act  of  March  25th, 
1881.     Pamph.  L.,  p.  174. 

The  act  of  March  25th,  1881,  which  provides  that  no  tax,  assessment  or 
water  rate  shall  be  set  aside  for  any  irregularity  or  defect  in  form,  or  illegal- 
ity in  assessing,^  laying  or  levying  such  tax,  if  the  person  against  whom  or 
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the  property  upon  which  such  tax,  assessment  or  rate  is  levied,  assessed  or 
laid,  is  in  fact  liable  to  taxation,  and  giving  the  court  power  to  amend  and 
correct  all  irregularities  and  defects  in  the  form  or  manner  of  assessment, 
should  be  liberally  construed,  and  its  provisions  apply  to  taxes  assessed 
before  the  act  was  passed. 

On  application  for  an  execution. 

Argued  at  June  Term,  1881,  before  Justices  Depne  and  Van 
Syckel. 

For  the  plaintiff,  John  P.  Stockton,  Attorney-General. 
For  the  defendant,  C.  Parker. 

Depite,  J. — This  matter  is  before  the  court  on  a  statement  of 
facts  agreed  upon.  In  form,  it  is  an  application  by  the  attorney- 
general  for  an  execution  on  a  judgment  entered  against  the  defend- 
ant for  state  taxes  due  for  the  years  1878  and  1879.  Substantially, 
it  is  a  motion  to  open  the  judgment  and  review  the  assessment  of 
the  taxes  for  which  the  judgment  is  entered. 

The  Montclair  Railway  Company  was  incorporated  by  a  special 
act  of  incorporation  passed  March,  1867.     Pamph.  L.,  p.  301. 

On  the  20th  of  September,  1876,  its  property  and  franchises 
were  sold  under  proceedings  for  the  foreclosure  of  a  mortgage,  and 
the  purchasers  at  such  sale  effected  a  new  oi*ganization  under  the 
name  of  the  Montclair  and  Greenwood  Lake  fiy.  Co. 

The  Montclair  and  Greenwood  Lake  Ry.  Co.,  on  the  1st  of  De- 
cember 1875,  mortgaged  its  railroad  and  franchises  to  trustees. 
On  the  24th  of  September,  1877,  the  Montclair  and  Greenwood 
Lake  Ry.  Co.  became  insolvent,  and  a  receiver  was  ap- 
pointed by  the  Court  of  Chancery.  Subsequently,  the  mortgage 
it  had  given  was  foreclosed,  and  a  sale  of  the  property  and  fran- 
chises mortgaged  was  made  on  the  5th  of  June,  1878.  The  pur- 
chasers at  the  sale  organized  themselves  as  a  new  corporation, 
nnder  the  corporate  name  of  The  New  York  and  Greenwood 
Lake  Ry.  Co.  on  the  13th  of  October,  1878.  The  certificate  of 
organization  was  filed  on  the  Ist  of  November,  1878. 

Taxes  for  the  years  1878  and  1879,  respectively,  were  laid  upon 
the  railroad,  its  equipment  and  appendages,  which  were  owned  by 
the  Montclair  and  Greenwood  Lake  Ry.  Co.  in  1878,  and 
are  now  owned  by  the  New  York  and  Greenwood  Lake  Ry. 
Co.  pursuant  to  the  act  entitled  "  An  act  providing  for  state  taxes 
on  railroads,  and  the  more  eflScient  collection  thereof,"  approved 
April  12th,  1876.  Rev.,  p.  1168.  These  taxes  being  unpaid, 
judgment  therefor  was  entered  in  this  court  on  the  2d  of  Decem- 
ber, 1880,  in  compliance  with  the  fifth  section  of  the  last-men- 
tioned act.  This  judgment  was  entered  against  the  Montclair 
and  Greenwood  I^ake  Ry.  Co.  Application  is  now  made  for 
execution  to  issue  upon  the  said  judgment. 

The  question  discussed  by  counsel  is,  whether  these  taxes  were 
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legally  assessed  against  the  Montclair  and  Greenwood  Lake  Ey. 
Co.  and  whether,  upon  the  execution  issued  upon  tliis 
iudgment,  the  railroad  property  and  franchises  now  owned  by  the 
New  York  and  Greenwood  Lake  Ry.  Co.  can  be  sold. 

Section  1  of  the  Eaih-oad  Taxation  act  provides  that  on  or  before 
the  Ist  day  of  February  in  each  year,  the  president,  secretary  or 
treasurer  of  every  raih*oad  corporation  or  company  shall  make  re- 
turn to  the  comptroller  of  the  true  value  of  its  railroad  equipment 
and  appendages  used  by  or  belonging  to  said  corporation  or  com- 
pany ;  and  the  comptroller  shall  i&rthwith  file  said  return  in  his 
office,  and  thereupon  the  state  tax  to  be  paid  by  said  railroad  cor- 
poration or  company  under  the  act  shall  be  immediately  due  and 
payable,  with  interest  thereon  f ix»m  the  1st  day  of  March.  Sec- 
tion 3  provides  that  when  any  of  the  said  corporations  or  companies 
shall  fail  to  make  sucli  return,  the  commissioners  of  railroad  taxar 
tion  shall  forthwith  estimate  the  value  of  railroad  equipment  and 
appendages  of  such  corporation  or  company,  and  state  tiie  amount 
of  state  tax  thereon,  and  file  a  certificate  thereof  in  the  comp- 
troller's office ;  and  thereupon  the  state  tax  to  be  paid  by  such  cor- 
poration or  company  shall  immediately  be  due  and  payable, 
with  interest  thereon  from  the  1st  day  of  February.  The  lien  of 
the  state  for  such  taxes  and  interest  is  given  priority  over  all  other 
liens  upon  the  franchises  and  property  of  such  corporation.  The 
proceedings  for  collection  are  a  judgment,  to  be  entered  by  order 
of  a  justice  of  the  Supreme  Court,  and  execution,  under  wmch  the 
franchises  and  all  the  property,  real,  personal  and  mixed,  of  such 
corporation,  is  liable  to  be  sold,  and  tne  sale  thereof,  under  such 
execution,  will  caiTy  an  absolute  title  thereto,  free  and  clear  of  all 
liens  and  encumbrances  thereon. 

The  Montclair  and  Greenwood  Lake  \Ry.  Co.  made  no 
return  in  the  year  1878  to  the  comptroller,  of  its  property 
liable  to  taxation ;  nor  did  the  New  York  and  Greenwood  Lake 
Ey.  Co.  for  the  year  1879.  The  taxes  for  both  years  were 
laid  from  the  valuation  a2id  estimation  of  the  commissioners 
of  railroad  taxation. 

The  tax,  however  laid,  has  relation  to  the  1st  day  of  February 
of  the  current  year.  On  the  1st  day  of  February,  1878,  the  Mont- 
clair and  Greenwood  Lake  Ey.  Co.  was  the  owner  of  the  railroad 
and  its  appendages  and  equipments.  They  were  not  sold  until  the 
6th  of  June,  1878,  and  the  new  company  was  not  organized  until 
the  13th  of  October,  1878.  The  tax  for  1878  was  legally  assessed 
in  the  name  of  that  company. 

The  only  ground  upon  which  the  taxation  for  the  year  1878  is 
resisted  is,  that  the  railroad,  its  franchises,  equipments  and  append-^ 
aees,  were  then  in  the  hands  of  a  receiver  appointed  by  the  Court 
of  Chancery  who  was  operating  the  road.  But  this  court  has  held 
that  a  railroad  corporation  will  not  be  relieved  from  taxation  under 
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the  statute,  by  the  fact  that  the  corporation  and  its  property  are  in 
the  hands  of  a  receiver  under  an  appointment  of  the  Court  of  Chan- 
cery, on  proceedings  against  it  as  an  insolvent  corporation.  State, 
N.  J.  S.  E.  R.  Co.,  Pros.,  v.  Raih-oad  Commissioners,  12  Vroom, 
235. 

The  tax  for  the  vear  1879  stands  in  a  different  situation.  At  the 
time  the  tax  for  that  year  was  assessed,  and  to  which  the  assess- 
ment has  relation  by  the  statute,  a  corporation  organized  under  a 
new  name  had  succeeded  the  Montclair  and  Greenwood  Lake  Ey. 
Co.,  in  the  ownership,  occupation  and  use  of  its  railroad  and  fran- 
chises. The  property  and  franchises  with  respect  to  which  the  tax 
was  laid  were  the  subjects  of  taxation  under  the  act  of  1876,  but 
in  form  the  tax  shoula  have  been  assessed  in  the  name  of  the  new 
<M>mpany  and  the  judgment  and  execution  should  have  been  against 
it.  The  mistake  m  the  form  of  the  assessment  arose  from  the  fail- 
ure of  the  new  corporation  to  make  return  to  the  comptroller  as 
required  by  the  act. 

("or  the  correction  of  errors  of  this  character  ample  provision  is 
made  by  statute,  especially  by  the  act  of  March  25th,  1881.  P. 
L.,  p.  194.  The  act  of  1881  provides  that  no  tax,  assessment  or 
water  rate  imposed  or  levied  in  this  state  shall  be  set  aside  or  re- 
versed *  *  in  any  action,  suit  or  proceeding,  for  any  irregu- 
larity or  defect  in  form  or  illegality  in  assessing,  laying  or  levymg 
such  tax,  assessment  or  rate,  or  in  the  proceeaings  for  collecting 
the  same,  if  the  person  against  whom  or  the  property  upon  which 
such  tax,  assessment  or  rate  is  levied,  assessed  or  laid,  is  in  fact 
liable  to  taxation ;  and  ample  power  is  given  to  the  court  to  amend 
and  correct  all  irregularities  and  defects  in  the  form  or  manner  of 
the  assessment.  This  act  should  be  liberally  construed.  It  was 
designed  to  correct  the  evils  arising  from  the  frequent  evasions  of 
taxation  by  means  of  errors  and  omissions  in  the  lorm  and  manner 
of  assessment.  Its  provisions  apply  to  taxes  assessed  before  the 
act  was  passed,  for  the  powers  conferred  upon  the  court  are  to  be 
exercised  when  the  application  is  made  to  the  court  for  relief 
against  the  tax  which  has  been  imposed. 

The  judgment  for  the  tax  of  1878  is  regular.  So  far  as  concerns 
the  tax  for  the  year  1879,  the  judgment  is  opened,  to  the  end  that 
the  attorney-general  may  have  the  certificate  of  taxation  amended, 
so  that  the  tax  of  that  year  may  be  laid  pursuant  to  the  act  of  1876, 
and  judgment  be  taken  in  compliance  thei-ewith. 

» 

Where  property  is  assessed  in  the  name  of  some  person  other  than  the 
owner,  the  assessment  is  eeneraUy  invalid. 

Dunn  V.  Winston,  81  Miss.  185;  Abbott  o.  Lindenbower,  43  Mo.  165; 
Hume  V,  Wainscott,  46  Mo.  145 ;  People  v.  Castro,  89  Oal.  65 ;  People  «. 
Whipple,  47  Cal.  591;  Tenda  v,  Wheeler,  9  Tex.  408;  Hearst «.  Eggleston, 
55  Oal.  865;  Stafford  «.  Twitchell,  88  La.  Ann.  520.  But  see  Van  ^^orhis  v. 
Budd,  89  Barb.  479;  Pierce  o.  Richardson,  87  N.  H.  806;  Westhampton  •. 
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Searle,  127  Mass.  602;  Union  Trust  Co.  «.  Weber,  3  Am.  &  Eng.  R  R  Cas. 
588. 

It  is  in  some  states  provided  by  statute  that  mistakes  in  the  name  of  the 
person  to  whom  the  land  is  assessed  shall  not  invalidate  the  tax. 

Merrick  «.  Hutt,  15  Ark.  331;  Kinsworthy  v.  MitcheU,  21  Ark.  145;  Gara- 
baldi  V,  Jenkins,  27  Ark.  453.    See  the  principal  case. 


Cooper 

V. 

CORBIN. 

(105  lUmois  Meparts,  224.) 

Where  a  matter  has  been  once  litigated,  and  a  judgment  or  decree  ren- 
dered, in  a  court  of  competent  juri^iction,  the  judgment  or  decree  must 
be  regarded  as  final  between  the  parties  to  the  litigation  and  those  who 
claim  under  them  after  the  rendering  thereof. 

Where  a  receiver  of  a  railroad  company,  appointed  and  acting  under  the 
direction  of  the  circuit  court  of  the  United  States,  in  1877  filed  a  bill  in  the 
circuit  court  of  Peoria  county  to  enjoin  the  collection  of  the  taxes  levied 
upon  the  capital  stock  of  the  company  for  the  years  1873,  1874  and  1875, 
which,  on  a  hearing,  was  dismissed,  it  was  A«Zi,  that  the  decree  in  such  case 
was  no  bar  to  another  bill  filed  by  the  purchasers  of  the  railroad  and  its 

Property,  under  a  deed  of  trust,  and  whose  title  was  acquired  long  after  the 
lins  of  the  first  bill,  to  enjoin  the  collection  of  th*e  same  taxes  by  the  sale 
of  the  rolling  stock  of  the  railroad  company  after  its  purchase,  such  pur- 
chasers not  claiming  under  the  receiver,  for  the  reasons  that  neither  the  par- 
ties nor  the  subject  matter  are  the  same.  The  latter  bill  presented  the  ques- 
tion that  the  purchasers  acquired  the  property,  by  their  purchase,  free  and 
clear  of  the  taxes,  which  was  not  litigated  in  the  former  suit. 

Capital  stock  of  a  corporation  is  personal  property,  being  in  its  very  nat- 
ure cnanp^eable  and  transitory,  and  having  no  element  to  liken  it  to  real 
estate.  For  the  purpose  of  taxation  it  stands  in  the  place  of  shares  of  capital 
stock,  and  when  the  latter  is  taxed  the  former  is  exempt;  and  shares  of 
capital  stock  have  always  been  regarded  as  personal  property,  in  the  same 
manner  as  promissory  notes  and  bonds. 

Taxes  on  personal  property  are  not  a  lien  or  charge  upon  any  specific  prop- 
erty until  the  tax  books,  are  delivered  to  the  collector.  After  such  delivery 
of  the  tax  books,  the  collector  may  levy  on  any  personal  property  found  in 
the  hands  of  the  person  against  whom  the  taxes  have  been  assessed ;  but  this 
levy  will  be  subject  to  any  incumbrance  on  the  property  created  prior  to  the 
time  he  received  the  books.  So  a  tax  on  the  capital  stock  of  a  railroad  com- 
pany, being  a  tax  on  personal  property,  is  subject  to  this  rule. 

Taxes  upon  real  est^|te,  however,  are  a  lien  or  charge  upon  the  land  itself, 
from  and  after  the  first  day  of  Ma^  in  each  year  they  are  levied,  and  if  not 
paid,  the  land  may  be  sold  for  their  payment,  and  the  title  will  pass  regard- 
less of  any  incumbrances  resting  thereon,  whether  such  incumbrances  are 
created  before  or  after  the  lien  has  so  attached. 

Where  a  railroad  company,  under  authority  of  law,  executes  a  mortga^ 
or  deed  of  trust  upon  all  its  property,  both  real  and  personal,  including  its 
franchise,  and  the  same  is  duly  recorded  in  the  several  counties  through 
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wHcli  the  road  runs,  a  purchaser  of  such  property  under  a  yalid  foreclosure 
of  the  mortgage,  will  take  the  same  free  of  all  subsequent  liens  and  incum- 
brances. The  title  of  the  purchaser,  for  the  purpose  of  cutting  off  all  inter- 
vening liens,  will  relate  back  to  the  date  of  the  record  of  the  mortgage. 

Where,  at  the  time  the  taxes  assessed  upon  the  capital  stock  of  a  railroad 
company  become  a  lien  on  its  property,  a  prior  lien  has  been  created  upon 
the  same  by  the  execution  and  recording  of  a  valid  mortgage  thereon,  the 
tax  lien  will  attach  only  on  the  company^s  equity  of  redemption,  and  when 
that  equity  is  cut  off  by  a  foreclosure  and  sale  under  the  mortgage,  the  pur- 
chaser will  take  the  property  free  from  any  lien  for  such  taxes,  and  a  court 
of  equity  will  enjoin  a  sale  of  the  rolling  stock  of  such  company  for  the  pay- 
ment of  the  taxes. 

Where  a  railroad  corporation  of  this  State  is  consolidated  with  a  similar 
corporation  of  another  State,  in  conformity  with  the  laws  of  this  State,  the 
new  company  so  created  will  be  clothed  with  all  the  rights,  privileges  and 
powers  conferred  by  the  laws  of  this  State  upon  the  old  corporation  of  this 
State. 

A  mortgage  or  deed  of  trust  by  a  railroad  corporation,  embracing  all  its 
real  and  personal  property,  with  its  franchise,  made  in  pursuance  of  express 
authority  in  its  charter,  and  recorded  in  each  county  through  which  the  road 
passes,  will  create  a  valid  and  binding  lien  on  its  personal  as  well  as  its  real 
property,  notwithstanding  it  has  not  been  acknowledged  in  accordance  with 
the  requirements  of  the  chattel  mortgage  act.  That  act  has  no  bearing 
whatever  upon,  and  was  never  intended  to  apply  to,  railroad  mortgages. 

Appeal  from  tho  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

James  McCartney,  Attorney-General;  E.  S.  Smith  and  B.  S. 
Prettyman  &  Sons,  for  the  appellants. 

John  M.  Hamilton,  C.  W.  Fairbanks,  J.  H.  Bowell  and  George 
W.  Gere,  for  the  appellees. 

Craig,  J. — This  was  a  bill  to  enjoin  the  collection  of  taxes  as- 
sessed on  the  capital  stock  of  the  Indianapolis,  Bloomington  and 
Western  Ry.  Co.,  for  the  years  1873,  1874  and  1875.  On^ 
the  hearing,  a  decree  was  rendered  in  favor  of  the  complain- 
ants, as  prayed  for  in  the  bill,  and  the  collectors  of  Tazewell  ajid 
De  Witt  counties  appealed. 

It  appears  that  George  B.  Wright,  receiver  of  the  Indianapolis, 
Bloomington  and  Western  Ey.  Co.,  in  1877  filed  a  bill  in  the 
circuit  court  of  Peoria  county  to  enjoin  the  collection  of 
taxes  involved  in  this  proceeding.  The  circuit  court,  on  the 
hearing,  dissolved  the  injunction  and  dismissed  the  bill,  and  the 
decree,  on  appeal  to  this  court,  was  affirmed.  Appellants  contend 
that  the  decree  so  rendered  is  a  bar  to  this  action, — ^that  the  doc- 
trine of  res  judicata  applies. 

One  great  object  of  tbe  law  is,  to  settle  questions  and  put  an  end 
to  disputes  between  parties ;  and  hence,  where  a  matter  has  once 
been  litigated,  and  a  judgment  rendered,  in  a  court  of  competent 
jurisdiction,  the  judgment  must  be  regarded  as  final  between  the 
parties  to  the  litigation,  and  those  who  claim  under  them  after  the 
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rendition  of  the  jndgment.  But  this  role  of  law  cannot  be  in- 
voked here,  because  the  appellees  who  brought  tliis  bill  were  not 
parties  to  the  former  action,  nor  do  they  claim  under  the  receiver 
who  was  a  party.  Wright,  who  brought  tlie  former  bill,  was  acting 
under  the  direction  of  the  United  (States  court,  which  had  ap- 
pointed him  receiver.  He  had  no  right  or  title  whatever  to  the 
property.  He  was  a  mere  custodian  under  the  order  of  a  court. 
Appellees  acquired  title  to  the  property,  as  purchasers  under  a  deed 
of  trust,  long  after  Wright  had  filed  the  bill,  and  they  claim  that 
by  the  purchase  they  obtained  title  to  the  propertv  free  and  clear 
of  the  taxes  which  appellants  are  now  attempting  to  enforce  against 
it.  This  question  was  not  litigated  in  the  former  suit.  It  had  not 
arisen  when  the  former  judgment  was  rendered.  We  are  there- 
fore of  opinion  that  the  former  judgment  cannot  be  relied  upon 
as  a  bar  to  this  action,  for  two  reasons :  FirsU  the  parties  were  not 
the  same ;  second,  the  subject  matter  of  the  litigation  was  not  the 
same. 

The  questions  here  involved  are  not  free  from  difficulty,  and  in 
order  to  determine  the  rights  of  the  parties  it  will  be  necessary  to 
consider,  first,  the  nature  and  extent  of  appellants'  claim;  and  second, 
the  nature,  character  and  scope  of  the  mortgages  under  which  ap- 
pellees predicate  a  right  to  a  priority  of  lien. 

As  stated  heretofore,  the  taxes  involved  were  assessed  for  the 
years  1873,  1874:  and  1875,  on  the  capital  stock  of  the  Indiana- 
polis, Bloomington  and  Western  Ry.  Co.,  and  it  is  stipulated 
in  the  record  that  all  taxes  other  than  taxes  upon  the  capital  stock 
had  been  fully  paid  previous  to  the  commencement  of  this  suit. 
In  August,  1878,  the  collector  of  taxes  in  and  for  the  county  of 
Tazewell  levied  upon  the  rolling  stock  of  the  Indianapolis, 
Bloomington  and  Western  Ry.  Co.,  which  was  then  in  the 
hands  of  a  receiver,  for  the  purpose  of  collecting  the  taxes  above 
specified.  There  is  no  ground  lor  the  position  that  the  tax  in  ques- 
tion became  a  lien  upon  the  real  estate  of  the  company  from  and 
after  the  first  day  of  May  of  each  year  that  it  was  levied,  for  the 
reason  that  the  tax  levied  was  a  personal  property  tax,  and  not  a  tax 
on  real  estate.  Capital  stock  has  never,  so  far  as  we  know,  been 
treated  as  real  property.  It  is  in  its  very  nature  changeable,  tran- 
sitory, and  has  no  element  whatever  which  likens  it  to  real  prop- 
erty. In  taxation,  under  the  statute,  it  stands  in  the  place  of 
shares  of  capital  stock,  and  when  the  latter  is  taxed  the  former  is 
exempt ;  and  shares  of  capital  stock  have  always  been  regarded  as 
personal  property,  in  the  same  manner  as  promissory  notes  or  bonds. 
jBelleville  Nail  Co.  v.  The  People,  98  111.  399,  is  a  case  in  point. 
In  that  case  the  question  arose  whether  a  tax  of  this  character  was 
a  real  estate  tax,  and  it  was  said  :  ^^  It  is  sufficient  to  say  that  the 
capital  stock  and  franchise  of  a  corporation  are  recognized  by  the 
statute  as  to  be  listed,  valued  and  taxed  as  personal  property.    Bev. 
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Stat.  1874,  chap.  120,  sees.  8,  4,  7,  34."  Again,  section  34  of  the 
Kevenue  law,  cited  supra,  in  express  terms  declares,  that  "  every 
person  owning  or  using  a  franchise  granted  by  any  law  of  this  State, 
shaU,  in  addition  to  his  other  property,  list  the  same  as  personal  prop- 
erty, giving  the  total  value  thereof." 

If,  then,  the  tax  in  question  was  a  personal  property  tax,  when 
did  such  tax  become  a  lien  on  the  propertv  oi  the  Indianapolis, 
Bloomington  and  Western  Ey.  Co.?  This  question  has  been 
settled  by  a  number  of  decisions  of  this  court,  to  the  effect  that  no 
lien  is  created  until  the  tax  books  are  placed  in  the  hands  of  the 
collector.  (Shaeffer  v.  The  People,  60  111.  179 ;  Qaar,  Scott  &  Co. 
V.  Hurd,  92  id.  315  ;  BeUeville  ]N  ail  Co.  v.  The  People,  98  id.  399.) 
Indeed,  the  statute  itself  seems  to  settle  the  question  beyond  dis- 
pute. Section  254  declares :  ^^  The  taxes  assessed  upon  personal 
property  shall  be  a  lien  upon  the  personal  property  of  the  person 
assessed,  from  and  after  the  time  tne  books  are  received  by  tne  col- 
lector." This,  of  course,  means  that  no  lien  is  created  until  the 
books  are  received  by  the  collector.  Section  183  points  out  the 
steps  to  be  taken  when  it  is  desired  to  charge  the  tax  on  personal 
property  against  real  estate ;  but  as  it  is  not  claimed  in  this  case  that 
the  real  estate  of  the  company  became  liable  for  the  tax  under  that 
section  of  the  statute,  it  will  not  become  necessary  to  consume  time 
in  the  discussion  of  that  question. 

As  no  lien,  therefore,  was  created  until  1878,  when  the  tax  books 
came  into  the  hands  of  the  collector,  we  will  next  inquire  whether, 
at  that  time,  the  property  levied  upon  was  liable  to  be  taken  for 
those  taxes. 

The  Indianapolis,  Bloomington  and  Western  Ry.  Co.  was  formed 
July  12,  1869,  by  the  consolidation  of  the  Indianapolis,  Crawf  ords- 
ville  and  Danville  E.  B.  Co.,  a  corporation  created  under  the  laws 
of  Indiana,  andthe  Danville,  Bloomington  and  Pekin  B.  B.  Co.,  a 
corporation  organized  under  the  laws  of  this  State.  The  consoli- 
dation was  effected  in  conformitv  with  the  charter  of  the  last  named 
company  and  the  laws  of  this  State,  and  the  new  corporation,  by 
virtue  of  the  consolidation,  became  clothed  with  all  the  rights,  priv- 
ileges and  powers  which  had  been  conferred  by  the  laws  of  the 
State  upon  the  Danville,  Urbana,  Bloomington  and  Pekin  B.  B. 
Co.  Prior  to  the  consolidation,  and  on  the  Ist  day  of  April,  1869, 
the  Danville,  Urbana,  Bloomington  and  Pekin  K.  B.  Co.,  under 
and  in  pursuance  to  the  power  and  authority  of  its  charter,  in  order 
to  raise  money  needed  for  corporate  purposes,  issued  $2,000,000  of 
mortgage  bonds,  and  secured  tne  payment  of  the  same  by  a  deed  of 
trust,  or  mortgage,  on  all  its  franchises  and  property  of  every  de- 
scription, both  real  and  personal.  This  mortgage  was  recorded  in 
all  the  counties  through  which  the  railroad  ran.  After  the  con- 
solidation had  been  made,  the  new  corporation — the  Indianapolis, 
Bloomington  and  Western  By,  Co. — on  October  1,  1869,  con- 
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eluded  to  issue  its  bonds  for  $5,000,000,  and  to  secure  the  same 
executed  and  recorded,  in  all  the  counties  through  which  the  road 
ran,  a  deed  of  trust  on  all  its  property  and  franchises.  The  com- 
any,  however,  only  issued  $3,000,000  of  the  last-named  bonds* 
hese  two  trust  deeds  were  in  terms  made  first  liens  on  all  the  prop- 
erty, of  every  description,  of  the  companies.  In  October,  1874, 
default  was  made  in  the  payment  of  interest  on  both  the  mortga- 

§es,  and  no  interest  was  paid  after  that  date.  In  November,  1874, 
le  holders  of  the  bonds  commenced  proceedings  in  Montgomery 
county,  Indiana,  and  De  Witt  county,  Illinois,  to  foreclose  the 
mortgages.  The  Farmers'  Loan  and  Trust  Company,  the  trustee 
named  in  the  two  mortgages,  filed  cross-bills,  in  wnich  they  prayed 
for  a  sale  of  all  the  property  named  and  described  in  the  mort- 
gages. Subsequently  the  suits  were  removed  to  the  circuit  courts 
of  the  United  States  for  the  Southern  district  of  Illinois,  and  the 
district  of  Indiana,  where  decrees  were  rendered  directing  the  sale 
of  all  the  property  described  in  the  mortgages,  in  satisfaction  of  the 
bonded  indebtedness.  On  the  30th  day  of  October,  1878,  under 
and  by  virtue  of  the  decree,  the  master  in  chancery  sold  to  appellees 
all  the  property  of  the  Indianapolis,  Bloomington  and  Western 
Ey.  Co.,  for  the  sum  of  $1,000,000,  which  sale  was  confirmed  by 
the  court,  and  a  deed  made  and  delivered  in  pursuance  of  the  sale. 
It  will  be  observed  that  by  the  terms  of  the  charter  of  the  Dan- 
ville, Urbana,  Bloomington  and  Pekin  K.  B.  Co.,  it  had  express 
authority,  "  from  time  to  time,  to  borrow  such  sum  or  sums  of 
money  as  may  be  necessary  for  the  completing,  equipping,  opera- 
ting and  maintaining  their  said  railroad,  and  to  issue  and  dispose  of 
bonds,  *  *  *  and  to  mortgage  their  corporate  property  and 
franchises,  or  convey  the  same  by  deed  of  trust,  to  secure  the  pay- 
ment of  any  debt  contracted  by  said  company  for  the  purposes 
aforesaid."  (Private  Laws  of  1867,  vol.  2,  page  758.)  Here  was 
ample  authority  to  execute  the  deeds  of  trust,  and  if  they  were 
valid  and  effectual,  the  sale  under  the  foreclosure  decree  would 
operate  to  pass  the  title  to  the  property  free  and  clear  of  all  subse- 
quent liens. 

But  it  is  said  the  deeds  of  trust  did  not  create  a  valid  lien  on  the 
personal  property,  as  they  were  not  acknowledged  as  reauired  by 
the  act  in^regard  to  chattel  mortgages.  We  do  not  think  the  act 
in  regard  to  chattel  mortgj^es  has  any  bearing  whatever  on  mort- 
gages or  deeds  of  trust  of  the  character  of  those  under  considera- 
tion. The  Chattel  Mortgage  act  was  never  intended  to  apply  to 
such  property  as  is  named  in  the  two  mortgages.  The  Chattel 
Mortgage  act  requires  a  chattel  mortgage  to  be  acknowledged  in 
the  township  in  which  the  mortgagor  resides.  In  what  township 
should  a  railroad  company  acknowledge  a  chattel  mortgage  ?  As 
an  example,  take  the  Illinois  Centr^  R.  E.  Co.,  running  from 
Cairo  to  Galena.    Should  it  desire  to  execute  a  enattel  mortgage 
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in  conformity  to  the  act  in  regard  to  chattel  mortgages,  which  one 
of  the  various  townships  through  which  its  line  extends  should  it 
select  ?  It  no  more  resides  in  one  township  through  which  its  line 
passes  than  another,  and  surely  the  legislature  never  intended  to 
require  an  acknowledgment  to  lie  made  in  every  township  through 
which  the  road  passes. 

Again,  the  mortgages  given  by  railroad  companies  are  not  usu- 
ally due  in  less  than  twenty  or  thirty  years ;  and  yet,  if  they  are 
controlled  by  the  Chattel  Mortgage  act  they  can  not  run  longer 
than  two  years.  The  validity  of  a  chattel  mortgage  being  limited 
to  two  years,  it  must  necessarily  follow,  if  railroad  companies  were 
required  to  conform  to  the  act,  the  right  to  borrow  money  on  long 
time,  to  construct  or  equip  a  road  and  secure  it  by  a  mortage  on 
its  property,  would  in  effect  be  taken  away.  The  Chattel  Mortgage 
act  was  passed  many  years  ago.  We  find  it  in  the  revision  of  1845. 
When  it  became  the  law  of  the  State,  railroad  mortgages  were  un- 
known in  this  State,  and  the  reasonable  inference  is,  that  it  was 
never  intended  to  have  any  application  to  a  species  of  propertv 
which  then  had  no  existence,  but  which  has  grown  up  since  its 
passage,  but  was  intended  to  apply  to  chattels  that  were  owned, 
possessed  and  used  as  they  were  at  that  time  in  use  among^t^e  peo- 
ple in  their  pursuits  of  life.  See  Peoria  and  Springfield  K.  B.  Co. 
V.  Thompson,  103  111.  187.    7  Am.  &  Eng.  R.  K.  cas.  101. 

The  raikoad  company  in  this  case  had  express  authority,  under 
its  charter,  to  mortgage  all  of  its  property,  both  real  and  personal, 
as  an  entirety.  The  fact  that  the  mortgage  embraced  the  franchise, 
the  real  and  personal  property,  did  not  impair  its  validitv.  It  was 
enough  that  the  legislature  had  conferred  the  power  on  the  com- 
pany, and  that  the  power  had  been  executed  in  the  manner  required 
by  the  charter.  W  hen  the  mortgage  was  executed,  acknowleged, 
and  placed  upon  record,  it  became  a  lien  upon  all  the  property,  of 
every  description,  it  contained,  and  ^hen  the  mortgage  was  subse- 
quently foreclosed,  and  the  property  sold,  the  title  of  the  purchasers, 
for  the  purpose  ^f  cu^tin^  off  subsequent  liens,  would  relate  back 
to  the  date  of  record  of  the  mortgage. 

From  what  has  been  said,  it  follows  that  at  the  time  the  taxes  in 
question  became  a  lien  on  the  property  of  the  railroad  company, 
that  lien  could  only  reach  the  mterest  the  railroad  company  then 
had  in  the  property,  which  was  but  an  equity  of  redemption,  and 
as  that  equity  was  cut  off  by  foreclosure  and  sale  to  appellees,  the 
circnit  court  could  do  no  less  than  enjoin  the  collectors  from  selling 
the  property.  Had  the  tax  in  question  been  a  real  estate  tax,  a 
different  rule  would  prevail.  Taxes  levied  upon  real  estate  be- 
come  a  charge  upon  the  land  itself  and,  if  they  are  not  paid,  the 
land  may  be  sola  for  the  taxes  due  thereon,  and  the  title  will  pass 
regardless  of  any  incumbrance  resting  on  the  land.  Taxes  on  per- 
sonal property  rest  on  a  different  principle.    They  are  not  a  charge 


.400 


NEW  TOBK,  BTO.,  B.  B.  CO.  V.  NEW  BRITAIN. 


i 


on  any  specific  property.  When  the  tax  books  pass  into  the  bands  of 
a  collector,  be  can  levy  on  any  personal  property  fonnd  in  tbe  hands 
of  the  person  against  whom  tbe  taxes  have  been  asaeseed,  bat  his 
levy  will  be  subject  to  any  incnmbrance  on  tbe  property  created 
prior  to  the  time  he  received  the  tax  hooka. 

The  decree  of  the  circuit  court  mnst  be  affirmed. 

Decree  affirmed. 

Walker,  J.,  disaented. 

Purohuar  at  Foracloiura  Sala  not  Llibia  for  Dabta.— The  purehuera  of 
a  railroad  at  a  foreclosurs  Bale  are  usually  not  liable  for  aaj  of  tbe  debts  of 
the  old  company.  Morgan  Co.  c.  Thomas,  76  Ul.  120;  Stewart's  Appeal, 
73Pa.Bt.291;  HopkioBP.  St.Faul  &  Pacific  R  R.  Co.,  3  Dill.  896;  Becombe 
e.  Milwaukee,  etc.,  R.  Co.,  9  Dill.  468;  North  Hudson  Co.  R.  R.  Co.  «.  Booraem, 
88  N.  J.  Bq.  450;  Vilas  e.  Milwaukee  &  pTMrie  du  Chien  R  R.  Co.,  17 
Wise.  497;  Wright  e.  Milwaukee  &  St.  Paul  R  R  Co.,  2S  Wise  46;  Gil- 
man  e.  Bhebojean  A  Fond  da  Lac  R  R  Co.,  87  Wise  817;  Smith  v.  Chi- 
cago &  N.  W.  R  Co.,  18  Wise.  17;  Sullivan  e.  Portland  ft  Kennebec  R  R 
Co.,  94  V.  B.  806;  Menasha  «.  Milwaukee,  etc.  R  R.  Co.,  S  Am.  &  Eng.  R 
R.  Cas.  800;  Cook  v.  Detroit,  etc.,  R  R.  Co.,  0  Am.  &  Eng.  R  R  Caa.  448. 

Taxes  on  Personalty— Whan  a  Llan. — Taxes  assessed  on  personal  property 
are  in  Illinois  a  lien  from  the  time  only  that  the  tax  books  are  placed  in  the 
handa  of  the  collector.  Binkert  s.  Wabash  R.  Co.,  0  Am.  &  Eag.  R  R  Cta. 
118. 

Consolidation. — In  general  a  conaolidated  c<nnpan7  has  all  the  rights  snd 
powers  of  the  various  corporations  of  which  it  is  composed.  Marsh  e.  New 
York,  etc.,  R.  R  Co.,  4fi  Conn.  100;  Paiae  e.  Lake  Erie  A  Louisville  R.  R  Co., 
81  Ind.  838;  Atchison  &  Colorado,  etc,  R  R  Co.  e.  Phillips  Co.  Commrs., 
35  Eans.  S61;  Niantic  Savings  Bank  e.  Douglas,  5  Dl.  App.  579;  Ohio  &  Miss. 
R.  R  Co.  v.  Weber,  5  Am.  &  Eng.  R  R.  Cas.  101 ;  Brown  e.  Qreat  Western 
R  R.  Co.,  0  Am.  &  Eng.  R  R  Cas, 271 ;  Hawkins  «.  Bmall,  9  Am.  A  Eng. R 
R.  Cas.  48S. 


New  Toes,  New  Haves  &  Haetfobd  K.  E.  Co. 

V. 

Cnr  OF  New  Bbitain.       , 
(49  ConMaieut  Seportt,  40.) 

Land  owned  by  a  nulroad  company  in  fee  and  with  no  restriction  npon  its 
use,  and  which  is  occupied  only  as  a  place  for  running  off  and  leaving  freight 
cars,  but  which  is  well  situated  for  mechanical  and  manufacturing  purposes, 
is  liable  to  a  city  assessment  for  a  public  sewer  by  which  it  is  beaientea. 

It  was  found  by  a  committee  that  tbe  land  would  "  in  all  probability" 
continue  to  be  held  and  used  for  raiboad  freight  purposes.  Sdd  that  a  mere 
probability  was  not  sufficient  to  affect  the  case,  and  that  if  a  degree  of  prob- 
ability which  amounted  to  a  practical  certainty  was  intended,  the  facts  on 
which  the  conclusion  was  based  should  have  been  found,  that  the  court 
might  see  on  what  it  reBted. 

Appeal  from  an  assessment  for  a  pnblic  sewer;  taken  to  the  j 
jndge  of  tbe  Ooart  of  Oomtnou  Fleas  of  Hartford  Coanty.     Facte 
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found,  judgment  for  the  appellants,  and  motion  in  error  by  the 
appellees.     The  case  is  sufficiently  stated  in  the  opinion. 

C.  E.  Mitchell  and  J.  H.  Pease,  for  the  plaintins  in  error, 

H.  0.  Robinson,  for  the  defendants  in  error. 

LooMis,  J. — The  city  of  New  Britain  constructed  a  public  sewer 
in  Myrtle  street  and  assessed  the  railroad  company  the  sum  of  nine 
hundred  ninety-one  dolIai*s  and  ninety  cents  on  account  of  benefits 
to  a  parcel  of  land  belonging  to  the  company  containing  about  four 
acres  and  having  a  frontage  on  the  street  of  five  hundred  and  sixty- 
six  feet.  An  appeal  was  taken  by  the  railroad  company  from  this 
assessment  to  the  judge  of  the  Court  of  Common  Pleas  for  Hart- 
ford County.  The  case  was  referred  to  a  committee,  and  upon  the 
facts  found  the  assessment  complained  of  was  wholly  set  aside,  and 
the  case  comes  to  this  court  by  motion  in  error. 
The  only  question  presented  for  our  consideration  is,  whether  an 
^^'  assessable  benefit  to  tne  hind  described  is  to  be  inferred  from  the 

^^  facts  found  ? 

[^■-  The  facts  are  substantially  as  follows :  The  land  in  question  was 

Liu  originally  acquired  by  the  New  Britain  &  Middletown  R.  R.  Co. 

as  a  part  of  a  lay-out  of  the  "line,  location,  route  ai\d  lands, 
whereon  to  construct  a  portion  of  their  railroad,  depot,  buildings, 
side  ti*acks,  and  shops,  in  the  borough  of  New  Britain."  After- 
wards, in  the  year  1866,  the  company  acquired  by  deed  an  absolute 
^Jiii  title  in  fee  unrestricted  as  to  the  use,  which  title  the  appellant  now 

it^^  holds.     The  land  is  wholly  unoccupied  by  buildings  or  otherwise, 

ui^  except  that  a  small  portion  of  it  is  used  by  the  petitioners'  tracks. 

Although  there  is  no  restriction  binding  on  the  company  as  to  the 
use,  yet  it  is  found  to  have  been  purchased  for  the  purpose  of 
storing  freight  cars,  and  so  far  as  used  hitherto  it  has  been  ex- 
clusively for  this  purpose.  The  main  railroad  tracks  are  all  on 
Co.  land  situated  on  the  other  side  of  Myrtle  street.     The  land  is 

eligibly  situated  for  mechanical  and  manufacturing  purposes,  and 
for  such  purposes  would  be  especially  benefited  by  a  sewer.  The 
assessment  is  reasonable  in  amount  and  in  due  proportion  to  the 
other  assessments. 

These  are  all  the  material  and  controlling  facts.     The  additional 

ictioo 


■:  j^-' 


ir;  finding,  by  way  of  inference,  that  the  land  is  not  benefited,  does 

•jj^paif  not  affect  the  question,  because  it  is  expressly  reserved  for  a  con- 

^uefit^,  trary  inference  on  the  part  of  the  court. 

11  p<®^,  The  other  finding,  as  to  the  probability  that  the  land  will  con- 

^^    0  tinue  to  be  used  exclusively  for  railroad  freight  purposes,  has 

d«^{^rf  occasioned  some  hesitation.     We  think,  however,  that  it  was  only 

tbft*  ^  *  intended  as  an  expression  of  the  opinion  of  the  committee,  and  not 

as  an  independent  material  fact ;  but  if  otherwise,  we  think  that  a 

^,  mere  probability,  not  rising  to  that  high  degree  which  is  a  practical 

^^  |j  certainty,  is  not  sufficient  to  afiect  the  case.    And  where  tne  prob- 

Otin*y*  18  A.  &  E.  R.  Gas.— 26 
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ability  is  of  that  high  character,  the  facts  upon  which  the  conclusion 
of  the  committee  is  based  should  be  found,  that  the  court  may  see 
on  what  it  rests. 

The  appellant  insists  that  the  question  whether  upon  the  facts 
of  this  case  there  was  an  assessable  benefit  to  this  land  arising  from 
the  construction  of  a  sewer  along  the  street  in  front  of  it,  is  no 
longer  open  for  discussion  before  this  court,  in  view  of  its  repeated 
decisions  exempting  property  held  for  railroad  purposes. 

At  first  blush  tlie  claim  may  seem  plausible,  but  a  brief  reference 
to  and  analysis  of  the  cases  referred  to  will  show  tangible  ground 
for  a  distinction  which  must  lead  to  a  different  result  in  the  case 
at  bar. 

In  First  Ecclesiastical  Society  v.  City  of  Hartford,  35  Conn.  66, 
an  assessment  for  a  sewer  along  a  street  in  front  of  a  churcli  edifice 
was  reduced  because  the  society  had  erected  at  a  very  great  expense 
a  building  exclusively  adapted  and  used  for  a  house  of  public  re- 
ligious worship,  and  the  committee  found  that  a  large  portion  of 
the  money  so  invested  would  have  to  be  sacrificed  before  the  prem- 
ises could  be  turned  to  any  use  which  would  make  the  sewer 
specially  beneficial. 

In  City  of  Bridgeport  v.  New  York  &  New  Haven  R.  R.  Co., 
36  Conn.  255,  the  city  undertook  to  assess  benefits  to  the  franchise 
of  the  railroad  company,  on  account  of  laying  out  a  highway  by 
the  side  of  the  railroad  track  along  the  ribl)on  of  land  which  the 
legislature  had  authorized  the  railroad  company  to  appropriate  and 
hold  for  a  specific  use.  The  court  held  that  this  ribbon  of  land 
could  not  be  taken  for  a  highway,  althouffh  the  city  might  have 
laid  out  a  highway  across  the  railroad,  and  that  the  assessment  on 
the  franchise  of  the  railroad  company  was  illegal.  The  questions 
in  that  case,  therefore,  were  entirely  unlike  tne  one  under  con- 
sideration. The  court,  however,  in  the  opinion  said — "The  rail- 
road company  have  a  qualified  easement  or  right  in  the  land  for  a 
specified  use,  and  the  value  of  their  right  or  easement  in  the  land 
cannot  be  directly  or  substantially  increased  by  the  existence  of  the 
highway." 

in  New  York  &  New  Haven  R.  R.  Co.  v.  City  of  New  Haven, 
42  Conn.  279,  the  land  "  was  originally  taken  for  railroad  pur- 
poses," and  was  occupied  wholly  by  a  passenger  station,  wjiere  no 
ireight  was  receivea  or  delivered,  and  the  assessment  was  for 
paving  the  streets  contiguous.  And  in  the  case  of  Shore  Line 
Kj.  V.  City  of  New  Haven,  heard  at  the  same  time,  the  assessment 
was  on  account  of  the  ribbon  of  land  permanently  occupied  by  a 
through  track.  The  court  in  disposing  of  both  the  cases  said: 
'^  We  are  unable  to  see  how  the  land  assessed  is  made  any  more 
valuable  to  the  owners  for  any  purpose  for  which  they  can  lawfully 
use  it.  The  land  was  originally  taken,  is  now  used,  and  presump- 
tively must  continue  to  be  used,  for  railroad  purposes.    For  sudi 
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purposes  it  can  be  no  more  benefited  by  the  improvement  than 
land  taken  for  water  works,  etc.  .  .  .  The  company  is  not  at 
liberty  to  abandon  the  railway,  and  throw  the  land  into  the  market 
at  any  time  it  pleases.  The  land  was  taken  for  public  use,  and  the 
public  will  be  likely  to  demand  a  continuance  of  thatuse." 

In  City  of  Hartford  v.  West  Middle  District,  45  Conn.,  462,  the 
land  assessed  was  permanently  dedicated  to  school  uses  and  pur- 
poses by  the  erection  upon  it  of  a  school-house  of  the  value  of 
$118,844. 

In  Park  Ecclesiastical  Society  v.  City  of  Hartford,  47  Conn.,  91, 
the  court  referring  to  the  three  cases  last  mentioned,  said :  "  The 
first  two  were  cases  in  which  lands  taken  and  used  for  railroad 
purposes  alone,  were  assessed  for  improvement  in  streets.  It  was 
neld  tliat  they  could  not  be  assessed.  In  the  last  case  land  taken 
for  a  school-house  site  was  assessed  for  a  similar  improvement,  and 
the  court  held  that  it  was  not  subject  to  assessment.  The  distinc- 
tion between  these  cases  and  the  present  one  is  obvious.  If  in  those 
cases  the  improvement  had  been  a  sewer,  the  land  held  for  railroad 
or  school  purposes  might  have  been  benefited  and  a  different 
question  would  have  been  presented.'' 

We  have  now  referred  to  all  the  cases  decided  by  this  court 
which  have  any  direct  or  important  bearing  on  the  question  under 
consideration,  and  in  all  of  them,  where  the  assessments  of  benefits 
were  held  illegal,  there  was  either  a  limitation  to  a  special  public 
use  in  the  title  to  the  land  assessed,  or  else  a  marked  dedication  to 
such  special  use,  made  practically  irrevocable  by  expensive  build- 
ings or  structures  specially  adapted  to  that  use.  The  cases  of  Citv 
of  Bridgeport  v.  New  York  &  New  Haven  R.  R.  Co.,  New  York 
&  New  Haven  R.  R.  Co.  v.  City  of  New  Haven,  and  Shore  Line 
Ry.  V,  City  of  New  Haven,  belong  to  the  former  class ;  and  the  cases 
of  First  Ecclesiastical  Society  v.  City  of  Hartford,  and  City  of 
Hartford  v.  West  Middle  District,  belong  to  the  latter  class.  Aris- 
ing from  the  one  or  the  other  of  these  two  grounds,  there  was  in 
each  case  a  presumption  of  permanency  in  the  special  use,  amount- 
ing to  nearly  or  quite  a  moral  certainty  in  favor  of  its  continuance. 

^ut  in  the  case  at  bar  this  element  of  permanency  is  wholly 
wanting,  and  there  is  no  ground  on  which  to  base  any  strong  pre- 
sumption that  the  special  use  will  not  be  changed.  There  is  no 
qualification  or  limitation  in  the  title,  but  it  is  wholly  unrestricted 
as  to  use,  as  much  so  as  the  land  of  any  of  the  manufacturing  cor- 
porations on  the  same  street. 

And  instead  of  any  dedication  by  expensive  existing  structures, 
we  find  the  land  wholly  unoccupied,  except  as  to  the  small  margin 
on  which  tracks  for  the  mere  temporary  storage  of  freight  cars 
have  been  laid.  And  as  to  that  portion  of  the  land  covered  by 
these  tracks  we  cannot  hold  the  assessment  illegal,  or  that  it  should 
be  reduced  on  that  account,  for  the  reason  that  the  tracks  can  be 
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taken  oflE  at  an  insignificant  expense  without  any  sacrifice  on  the 
part  of  the  railroad  company.  The  railroad  practically  ends  at  tlie 
depot,  and  the  question  as  to  the  temporary  tracks  beyond,  which 
skirt  the  margin  of  a  valuable  four-acre  lot  owned  in  fee  and  situa- 
ted most  eligibly  for  business  purposes,  is  very  different  from  that 
relating  to  the  main  tracks,  occupying  the  narrow  ribbon  of  land 
taken  for  the  very  purpose  of  laying  them  and  running  trains 
thereon.  The  use  oi  the  latter  is  necessarily  special  and  perma- 
nent, while  that  of  the  former  lacks  every  element  of  permanency. 
There  was  error  in  the  judgment  complained  of,  and  it  is  re- 
versed. 

In  this  opinion  the  other  judges  concurred. 

See  South  Park  CommiBsioners  «.  Chicago  B.  &  Q.  R  R.  Co.,  and  note  infra. 
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V, 

Hackney  District  Board  op  Worbs. 

{English  Law  BeporU^  Sff.ofL.  Case$,  687.) 

A  railway  line  ran  in  a  deep  cutting  much  below  the  level  of  a  highway^ 
which  was  carried  over  the  railway  (nearly  at  right  angles)  by  a  bridge  built 
by  the  railway  company  under  statutory  powers.  The  parapets  of  the  bridge 
consisted  of  two  walls  resting  upon  arches  which  had  their  foundations  (out- 
side the  lines  of  the  roadway)  in  the  railway  company's  land.  The  walls  were 
not  used  by  the  company  otherwise  than  as  fences  for  the  bridge.  The  dis- 
trict board  of  works  having  paved  the  highway  which  was  admitted  to  be  a 
new  street: 

Hdd,  that,  assuming  the  fence  walls  to  be  the  railway  company's  land,  the 
company  were  not  *' owners  of  land  bounding  or  abutting  on"  the  highway, 
and  were  not  liable  as  owners  of  the  fence  walls  to  contribute  to  the  expenses 
of  paving. 

Meld,  also,  that  the  railway  line  and  slopes  being  much  below  the  level  of 
the  highway,  the  company  were  not  in  respect  of  such  line  and  slopes ''  owners 
of  land  bounding  or  abutting  on  "  the  highway  within  the  above  section,  and 
were  not  liable  as  owners  of  the  line  and  slopes  to  contribute  to  the  expenses 
of  paving. 

Appeal  from  an  order  of  the  Court  of  Appeal. 
The  facts  are  fully  set  out  in  the  judgment  of  Lord  Watson. 
Arthur  Charles,  Q.  C,  and  French,  lor  the  appellants. 
Sir  H.  Giffard,  Q.  0.  (Poland  and  Avory  witn  him),  for  the  re- 
spondents. 

Lord  Watsoi^. — ^My  Lords,  the  facts  of  this  case  are  simple 
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enough,  but  the  questions  of  law  to  which  they  give  rise  are  at- 
tended with  considerable  difficulty. 

A  street  in  the  Hackney  district,  known  as  Cazenove  Boad,  runs 
nearly  at  right  angles  to  the  appellants'  line  of  railway  (which  at 
that  point  is  in  a  deep  cuttinff)  and  is  carried  over  the  railway  by 
means  of  a  bridge.  The  roadway  of  the  bridge,  measuring  from 
parapet  to  parapet,  is  of  the  same  uniform  width  as  the  remainder 
of  the  street.  The  parapets  of  the  bridge  consist  of  two  brick 
walls  bounding  the  roadway,  which  rest  upon  arches  of  brickwork, 
having  their  foundations  (outside  the  lines  of  the  roadway)  in  the 
land  of  the  appellant  company. 

The  respondents  have  paved  part  of  Cazenove  Koad,  which  is  ad- 
mittedly a  new  street  in  the  sense  of  sect.  105  of  the  Metropolis 
Management  Act  1855,  and  they  now  maintain  that  the  appellants 
are  liable  to  contribute  to  the  expenses  of  that  operation,  inasmuch 
as  they  are  owners  of  lands  bounding  or  abutting  on  both  sides  of 
the  roadway  of  the  bridge,  within  the  meaning  of  sect.  77  of  the 
Metropolis  Management  Act  1862.  On  each  side  of  the  bridge 
there  is  a  narrow  way  or  passage,  the  private  property  of  the  ap- 
pellants, leading  directly  from  Cazenove  Road  to  their  railway, 
and  it  is  not  disputed  that  the  appellants  are  liable  to  contribute  in 
respect  of  these  two  passages  as  bounding  or  abutting  on  the  street. 
The  controversy  between  the  parties  is  confined  to  those  portions 
of  the  street  which  are  lined  by  the  parapet  walls  of  the  bridge. 

A  Divisional  Court  of  the  Queen's  Bench,  consisting  of  the  Lord 
Chief  Justice  and  Manisty  J.,  decided  in  favor  of  the  appellants, 
holding  that  the  present  case  was  ruled  by  that  of  London  & 
Brighton  Ey.  Co.  v.  St.  Giles,  4  Ex.  D.  239.  The  Court  of  Appeal 
(Baggallay,  Brett  and  Holker,  L.JJ.)  unanimously  set  aside  that 
decision,  on  the  ground  that  the  parapet  walls  of  the  bridge  are 
lands  owned  by  the  appellants,  within  the  meaning  of  sect.  77  of 
the  Act  of  1862. 

I  agree  with  the  observation  made  in  the  Court  of  Appeal,  9  Q. 
B.  D.  418,  419,  that  the  London  &  Brighton  Ky.  Co.  v.  St.  Giles, 
4  Ex.  D.  239,  is  not  an  authority  which  the  judges  of  the  Queen's 
Bench  were  bound  to  follow,  seeing  that  judgment  went  in  favor 
of  the  railway  company  on  the  express  ground  that  the  roadway  of 
the  bridge  was  not  a  new  street.  That  being  so,  it  became  quite 
unnecessary  to  determine  whether  the  railway  company  would  have 
been  liable  if  the  bridge  had  been  part  of  a  new  street.  Still,  the 
deliberate  opinion  of  the  Court  is  entitled  to  its  due  weight,  because, 
although  unnecessary  to  the  ultimate  disposal  of  the  case,  it  was 
formed  and  expressed  after  hearing  full  argument  on  the  point. 
In  the  case  stated  by  the  magistrate  there  was  no  mention  made  of 
parapets  or  bounding  walls,  and  though  presumably  there  must 
nave  been  some  sort  of  fence  for  the  protection  of  wayfarere,  Haw- 
kins, J.,  who  delivered  the  opinion  of  the  Court,  deals  with  the 
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question  as  if  the  whole  upper  portion  of  the  bridge  had  consisted 
of  roadway  or  street. 

It  was  maintained  on  belialf  of  the  appellants  that  the  bridge  in 
Cazenove  Road,  including  the  carriage-way,  footpaths,  and  parapet 
walls,  is  now  vested  in  the  respondents  by  virtue  of  certain  enact- 
ments  contained  in  sect.  96  of  the  Metropolis  Management  Act 
1855.  That  clause  (inter  alia)  provides  that  all  streets  being  high- 
ways, and  the  pavements,  stones,  and  other  materials  thereof,  shall 
vest  in  and  be  under  the  management  and  control  of  the  vestry  or 
district  board.  And  as  the  interpretation  qlause  of  the  act  (sect. 
250)  declares  that  the  word  "  street "  shall  "  apply  to  and  include'^ 
any  bridge  not  being  a  county  bridge,  it  was  argued  that  the  fabric 
of  the  bridge  in  question,  at  least  to  the  extent  above  indicated,  must 
be  held  to  have  passed  to  and  become  vested  in  the  respondents  in 
terms  of  sect.  96. 

I  am  unable  to  assent  to  the  appellants'  argument  upon  this  part 
of  the  case.  It  was  assumed,  no  doubt  righuy,  by  the  counsel  on 
both  i^ides  of  the  bar,  that  the  rights  and  liabilities  of  the  appel- 
lants, with  reference  to  this  brid^,  were  regulated  by  the  Kail- 
ways  Clauses  Act  1845.  The  obiect  of  the  enactments  of  that 
statute,  so  far  as  these  bear  upon  the  present  case,  was  to  compel 
railway  companies  to  provide  and  maintain  convenient  roads,  in 
substitution  for  such  portions  of  turnpike  roads  or  public  high- 
ways as  might  be  intersected  by  their  line  of  railway.  In  the  case 
of  the  company  electing  to  keep  their  line  below  tne  level  of  the 
substitute  road,  the  language  oi  the  Act  appears  to  me  to  distin* 
guish  the  road  itself  from  the  bridge  by  wnich  it  is  to  be  carried 
over  the  line.  Sect.  46,  in  that  case,  provides  that  the  "road'' 
shall  be  carried  over  the  railway  "  by  means  of  a  bridge."  Again, 
sect.  50  enacts,  with  regard  to  ''every  bridge  erected  for  carrying 
any  road  over  a  railway,"  that  there  shall  be  a  good  and  suflScient 
fence  "  on  each  side  oi  the  bridge,"  and  also  that  "  the  road  over 
the  bridge  *'  shall  have  a  clear  space  of  a  certain  width  between 
the  fences  thereof.  The  real  import  of  these  enactments  is,  that 
the  substitute  road  shall  be  supported  by  means  of  a  bridge  pro- 
vided by  the  railway  company,  the  land  upon  which  the  old  hirii- 
way  rested  having  been  taken  and  used  for  railway  purposes.  In 
my  opinion  the  right  of  the  public,  or  of  the  highway  authority,  is 
not  thereby  enlarged.  Their  right  is,  in  the  first  place,  in  and  to 
the  road^and  may  extend  to  the  materials  of  which  it  is  composed; 
and  in  the  second  place,  to  have  subjacent  support  to  the  road 
from  a  properly  constructed  bridge.  They  are  also  entitled,  in 
terms  of  the  statute,  to  have  the  road  maintained,  and  to  have  the 
bridge  kept  properly  fenced  by  the  railway  company ;  but  these 
provisions  do  not  appear  to  me  to  imply  that  they  are  to  have  any 
greater  interest  in  tne  bridge  and  its  fences,  as  distinguished  from 
the  road  proper,  than  they  nad  in  the  strata  upon  ^hich  the  origi- 
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nal  road  rested.  These  remained  the  property  of  the  landowner, 
although  burdened  with  a  public  right  of  w^ay  in  perpetuity. 

The  Metropolis  Management  Acts  do  not,  in  my  opinion,  confer 
upon  district  boards  any  larger  right  in  the  streets  and  highways 
placed  undei^  their  charge,  than  had  previously  belonged  to  the 
public.  The  statutory  functions  of  the  district  board  are  limited 
exclusively  to  the  surface  of  the  road  or  street  proper.  In  the 
case  of  new  streets,  what  sect.  105*  of  the  Act  of  1855  authorizes 
the  board  to  do  is  to  "pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriage-way  and  footpaths  thereof,  or  any  part  of 
such  breadth,  and  from  time  to  time  Keep  such  pavement  in  good 
and  sufficient  repair."  Keeping  in  view,  then,  that  the  sole  ob- 
ject of  vesting  streets,  and  the  materials  of  which  they  are  com- 
posed, in  district  boards  is  to  enable  them  eflPectually  to  perform 
their  statutory  duties  in  relation  to  the  streets,  I  cannot  suppose 
that  the  legislature,  in  enacting  that  the  word  "street"  shall 
"apply  to  and  inchide"  any  bridge,  intended  to  vest  in  the  board 
anything  more  than  the  street  which  is  carried  or  supported  by 
the  bridge. 

Accordingly,  I  understand  the  position  of  matters  to  be  this. 
The  whole  bridge,  from  its  foundation  upwards,  is  part  and  parcel 
of  the  appellants'  land,  with  the  exception  of  those  portions  of  it, 
consisting  of  the  carriage-way  and  footpaths,  and  the  materials  of 
which  they  are  made,  which  have  become  vested  in  the  respon- 
dents by  force  of  statute.  The  bridge,  with  that  exception, 
appears  to  me  to  be  as  much  the  appellants'  property  as  an  em- 
bankment would  be,  constructed  upon  land  acquired  for  that  pur- 
pose, in  order  to  carry  the  approacnes  to  the  bridge. 

Although  the  parapet  walls  of  the  bridge  in  question  are,  in  my 
opinion,  part  of  the  appellants'  land,  that  does  not  appear  to  me  to 
be,  of  itself,  necessarily  conclusive  of  their  liability  to  contribute 
io  the  expense  of  paving  Cazenove  Road.  If  these  walls  had  been 
erected  by  the  appellants  at  their  own  hand  and  for  their  own  pur- 
poses, the  present  case  would  have  been  within  the  principle  of 
London  and  North-western  Railway  Company  v.    St.  Pancras, 

17  L.  T.  (N.S.)  654.  As  I  understand  the  facts  of  that  case, 
the  line  of  the  railway  company  ran  parallel  to,  but  at  a  depth  of 

18  feet  below,  the  level  of  the  street.  On  the  side  of  the  railway 
next  to  the  street  the  company  built  a  retaining  wall,  which  was 
carried  up  to  the  edge  of  the  street  and  for  several  feet  above  its 
level.  I  think  the  Coui-t  were  right  in  holding  that  the  wall  was 
land  of  the  railway  company  abutting  on  the  street,  because,  to  my 
mind,  it  is  obvious  that  the  wall  was  necessary  for  the  construction 
of  the  line  and  the  protection  of  traffic  upon  it,  and,  in  short, 
formed  part  of  the  works  from  which  the  company  were  deriving 
profit.  1  do  not  think  London  and  Worth-western  Railway  Com- 
pany V.  St.  Pancras,    17  L.  T.    (N.S.)  654,  differs  in  principle 
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from  Higgins  v.  Harding,  Law  Rep.  8  Q.  B.  7.  It  seems  to 
me  that  no  substantial  distinction  can  be  taken  between  the  retain- 
ing wail  of  a  railway  cutting  and  the  retaining  wall  of  a  railway 
embankment. 

The  authorities  cited  in  the  course  of  the  argument  appear  to 
me  to  establish  this  proposition,  that  the  person  vested  with  the 
property  of  heritable  subjects  which  have  been  placed  "  extra  com- 
mercium,"  or  are  subject  in  perpetuity  to  the  burden  of  a  public 
riffht,  which  deprives  him  of  their  beneficial  use,  is  not  an  owner 
of  land  within  the  meaning  of  the  77th  section  of  the  Act  of  1862. 
In  Angell  v.  Paddington,  Law  Rep.  3  Q.  B.  714,  it  was  decided  by 
the  Court  of  Queen's  Bench  that  a  church  abutting  upon  a  new 
street,  the  site  of  which  had  been  conveyed  to  the  Commissioners 
for  building  new  churches,  is  neither  a  " house "  nor  "land"  within 
the  meaning  of  the  Metropolis  Management  Acts.  Then,  in 
Plumstead  v,  British  Land  Company,  Law  Rep.  10  Q.  B.  203,  it 
was  held  by  the  Exchequer  Chamber,  revereing  the  iudgment  of 
the  Court  of  Queen's  Bench,  that  the  owners  oi  the  solum  of  roads 
which  had  been  dedicated  to  the  public,  were  not,  although  these 
roads  abutted  on  a  new  street,  owners  of  "land"  within  the  mean- 
ing of  these  Acts.  The  Couii;  of  Queen's  Bench  had  previously 
decided  in  Lord  Northbrook  v.  Plumstead,  Law  Rep.  7  Q.  B.  183, 
that  the  owner  of  the  soil  of  certain  private  roads  leading  out  of  a 
new  street  was  liable  to  contribute  m  terras  of  sect.  77,  and  the 
view  taken  by  that  Court  in  Plumstead  v.  British  Land  Company, 
Law  Rep.  10  Q.  B.  16,  seems  to  have  been  that  there  was  really  no 
difference  in  principle,  but  only  an  immaterial  difference  in  de- 
gree, between  the  case  of  a  public  highway  and  that  of  a  road,  the 
use  of  which  had  been  granted  to  private  proprietors.  In  the  Ex- 
chequer  Chamber  a  somewhat  broader  view  was  taken  of  the  pol- 
icy and  import  of  the  enactments  of  section  77.  Lord  Coleridge, 
in  whose  opinion  the  other  five  judges  constituting  the  Court  con- 
curred, there  lays  it  down  that  the  property  to  which  the  legisla- 
ture intended  to  attach  liability  was,  in  popular  language,  either 
house  property  or  land  property  in  the  street;  that  the  public 
roads  belonging  to  the  company  were  not  such  land  property,  in 
any  reasonable  sense,  and  consequently  that  the  company  were  not 
owners  of  land  within  the  meanmg  of  the  statutes. 

The  circumstances  of  the  present  case  are,  in  my  estimation, 
materially  different  from  those  with  which  the  Court  of  Queen's 
Bench  had  to  deal  in  London  and  North-western  Railway  Com- 
pany V.  St.  Pancras,  17  L.  T.  (N.S.)  654.  .  The  parapet  walls  and 
their  supports  were  not  erected  by  the  appellants  at  their  own  hand 
and  for  their  own  railway  purposes,  but  under  the  compulsion  of 
a  statutory  enactment  made  in  the  interest  and  for  the  benefit  of 
such  members  of  the  public  as  might  have  occasion  to  use  that 
part  of  Cazenove  Road  which  crosses  the  line  of  railway.    Nor 
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does  the  present  case  appear  to  me  to  come  within  the  principle  of 
Lord  Northbrook  v.  Plumstead,  Law  Kep.  7  Q.  B.  183,  because  as 
was  pointed  oat  by  the  judges  who  decided  that  case,  the  use  of 
Lis  private  roads  was  part  ox  the  consideration  in  respect  of  which 
his  Lordship's  tenants  agreed  to  pay  rent,  so  that  he  was  actually 
getting  a  return  from  them  in  the  shape  of  rent.  But  should  these 
parapets,  and  the  bridge  itself,  which  are  a  source  of  expense  and 
not  of  profit  to  the  appellants,  be  taken  down,  the  earnings  of  the 
appellants'  railway  would  not  be  thereby  affected. 

On  the  other  hand,  it  must  be  conceded  that  these  parapet  walls 
are  not,  in  all  respects,  in  the  same  position  as  soil  irrevocably  ded- 
icated to  the  public  as  a  highway.  If  they  were,  I  should  have 
little  difficulty  in  holding  that  the  present  case  was  ruled  by  Plum- 
stead  V.  British  Land  Company,  Law  tlep.  10  Q.  B.  203.  The 
surface  of  land  occupied  as  a  highway  is  incapable  of  being  turned 
to  profitable  account  by  the  owner,  without  encroaching  on  the 
rights  of  the  public.  In  the  case  of  a  bridge  carrying  a  public 
road  across  a  railway,  the  statutory  obligation  of  the  company  is 
to  provide  and  maintain  '^a  good  and  sumcient  fence  on  each  side 
of  the  bridge  of  not  less  height  than  four  feet;"  and  it  has  been 
argued  that  inasmuch  as  the  parapet  walls  which  they  have  erected 
remain  the  property  of  the  appellant  company,  they  may  be  used 
by  the  company  for  any  prontable  purpose  not  inconsistent  with 
their  continuing  to  be  efficient  fences.  The  only  such  purpose  to 
which  it  was  suggested  that  the  walls  in  their  present  state  might 
be  turned  was  the  letthig  of  their  surfaces  for  posting  advertise- 
ments. The  suggestion  is  ingenious,  and  may  or  may  not  have 
some  possible  foundation  in  fact,  but  it  fails  to  satisfy  me  that  the 
legislature  in  framing  the  Metropolis  Management  Acts  intended 
to  deal  with  the  surface  of  a  mere  roadside  Fence  as  "land  "  which 
might  be  let  at  a  rack-rent. 

Another  suggestion  to  my  mind  much  more  worthy  of  consider- 
ation, was  this,  that  the  appellants  may  take  down  these  parapet 
walls  and  erect  tenements  supported  by  arches  in  their  stead,  abut- 
ting and  opening  upon  the  street.  I  am  not  prepared  to  say  that 
such  a  proceeding  would  be  ultra  vires  of  the  company,  but  the 
suggestion  does  not  appear  to  have  any  bearing  upon  the  character 
of  these  parapet  walls.  If,  as  they  now  stand,  these  walls  are  not 
"land"  withm  the  meaning  of  tlie  statutes,  I  do  not  think  they 
ought  to  be  regarded  as  "  land"  because  they  may  be  removed  in 
order  that  the  appellants  may  build  houses  or  offices  abutting  on 
the  foot  pavements  of  the  bridge.  I  can  understand,  however,  an 
argument  to  the  effect  that  the  land  of  the  appellants  ought,  not- 
withstanding its  being  at  present  below  the  level  of  Cazenove 
Koad,  to  be  considered  as  bounding  or  abutting  upon  the  street  in 
the  sense  of  the  statutes,  seeing  that  the  appellants  may  erect 
buildings  upon  it  along  the  sides  of  the  bridge. 
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Being  unable  to  come  to  the  conclusion  that  these  ])arapet  walls 
are  land  owned  by  the  appellant  company  within  the  meaning  of 
the  Metropolis  Management  Act,  I  am  compelled  to  consider 
whether  the  land  owned  by  the  appellants,  irrespective  of  these 
parapets,  bounds  or  abuts  upon  Cazenove  Koad.  If  the  laud  of 
the  appellants  were  on  the  same  level  as  the  street,  and  only 
separated  from  it  by  the  walls  in  question,  I  should  be  inclined  to 
hold  that  it  none  the  less  abutted  on  the  street  because  of  that 
separation.  But  the  appellants'  railway  and  the  slopes  on  either 
side  of  it  are  very  much  below  the  level  of  the  street ;  at  least  I  so 
infer  from  the  statement  in  the  case,  which  is  that  the  line  of  rail- 
way is  in  a  deep  cutting.  In  its  present  condition,  therefore,  it 
appeara  to  me  tliat  the  appellants'  railway  bounds  or  abuts  upon 
Cazenove  Road,  in  much  tlie  same  sense  in  which  the  waters  of 
the  Thames  might  be  said  to  bound  or  abut  on  the  foot  pavements 
of  Westminster  Bridge,  and  that  is  not,  according  to  my  opinion, 
the  sense  in  which  tlie  words  "  bound  "  and  "  abut "  are  used  in 
the  Metropolis  Management  Acts.  But  the  question  still  remains, 
must  not  the  appellants'  land  be  deemed  to  abut  upon  the  street, 
seeing  that,  without  interfering  with  its  use  for  railway  purposes, 

art  of  it  at  least  might  be  utilized  in  order  to  support  a  line  of 

uildings  along  both  sides  of  the  bridge  ? 
Wliether  land  situated  below  the  level  of  a  street  is  or  is  not  to 
be  deemed  as  abutting  upon  it  within  the  meaning  of  the  statutes, 
appears  to  me  to  be  a  question  of  de^ee  depending  upon  the 
circumstances  of  the  case.  One  can  easily  imagine  a  case  in  which 
it  would  be  scarcely  possible  to  suggest  that  land  in  that  position 
could  be  utilized  for  any  other  purpose  than  that  of  erecting 
buildings  upon  it  having  a  frontage  to  the  street ;  and  it  is  not 
more  difficult  to  figure  a  case  in  which  it  would  be  beyond  the 
bounds  of  reasonable  probability  to  suppose  that  the  land  could  be 
utilized  for  any  such  purpose,  althougn  there  were  no  absolute 
physical  impossibility  in  the  way.  There  are  many  cases  lying 
between  these  two  extremes,  and  the  present  appears  to  me  to  be 
one  of  them.  To  the  best  of  my  judgment  the  appellants'  land 
cannot  in  any  reasonable  sense  be  said  to  bound  or  abut  upon  the 
street  iu  question.  I  think  that,  as  it  is  laid  out  and  used  at  the 
present  time,  the  land  does  not,  in  point  of  fact,  bound  or  abut 
upon  the  new  street  which  has  been  paved  by  tlie  respondents.  It 
is  used  no  doubt  to  support  fences  which  do  bound  that  new  street; 
but  these  fences  are  mere  accessories  of  the  public  highway,  and 
are  not  in  my  opinion  land  capable  of  yielding  a  rack-rent  to  the 
appellants  within  the  meaning  of  the  statutes..  The  present  use  of 
their  land  as  railway,  and  the  maintenance  of  these  fences  in  their 
present  condition,  are  strictly  in  accordance  with  the  statutory 
powers  and  liabilities  of  the  railway  company ;  and  I  do  not  think 
that  the  possibility  of  the  company  one  day  or  another  making  a 
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diflEerent  use  of  their  land  is  attended  with  such  imminent  proba- 
bility as  would  justify  me  in  treating  tlieir  land,  for  the  pm'poses 
of  this  case,  as  if  the  change  had  actually  been  made. 

I  therefore  move  that  the  judgment  of  the  Court  of  Appeal 
be  reversed  with  costs,  and  that  of  the  Queen's  Bench  Division 
restored. 

Lord  Blackburn  :  My  Lords,  I  have  requested  the  noble  and 
learned  Lord  (Lord  Watson)  to  speak  first,  because  having  read 
his  opinion,  I  find  that  I  quite  agree  with  him  as  to  the  facts  and 
the  points  to  be  decided,  and  I  should  unnecessarily  delay  your 
Lordships  by  saying  over  again  what  he  has  said. 

The  difficulty,  which  is  in  my  mind  considerable,  arises  from 
the  necessity  of  construing  the  words  of  25  &  26  Vict.  c.  102 
8.  YY,  "  the  owners  of  the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  as  well  as  tne  owners  of  houses  there- 
in," when  applied  to  such  property  as  is  described  in  the  special 
case.  I  thinK  that  neither  the  land  beneath  the  bridge,  where  the 
road  is  carried  on  the  bridge,  nor  the  bridge  itself  so  far  as  it  is 
beneath  the  road,  could  properly  be  said  either  "  to  bound  or  abut " 
on  the  new  street  into  which  that  road  has  been  turned.  In  one 
sense  no  doubt  it  may  be  said  that  such  subiacent  land  does  bound 
the  street,  but  not  I  think  in  the  sense  whicn,*from  the  context,  it 
must  be  taken  that  the  legislature  intended  to  express  in  25  &  26 
Vict.  c.  102s.  77.  On  the  other  hand,  I  think  that  the  land  which 
runs  along  each  side  of  the  line  of  street  does  bound  and  abut  on 
it,  whether  that  land  be  steep  or  not  and  whether  built  on  or  not. 
And  consequently  I  think  that  the  decision  in  London  &  North 
Western  Ry.  Co.  v.  St.  Pancras,  17  L.  T.  (N.S.)  654,  was  right. 
But,  to  adopt  the  illustration  used,  I  do  not  think  that  the  land 
covered  by  water,  on  which  the  Thames  flows,  either  bounded  or 
abutted  on  the  road  which  was  carried  over  old  London  Bridge, 
though  I  think  that  the  houses  which  stood  on  each  side  of  tlie 
road  which  was  carried  over  old  London  Bridge  did  both  bound 
and  abut  on  that  road ;  and,  if  we  can  suppose  such  a  case,  if  that 
road  had  been  turned  into  a  new  street,  those  houses  would  have 
been  liable  to  contribute  to  the  expense  of  paving  it.  And  I 
think  that  in  this  I  do  not  differ  from  the  Court  below.  This  dis- 
poses of  all  but  the  parapets  and  fences  of  the  bridge. 

I  agree  with  Lora  Watson  in  thinking  that  the  whole  bridge, 
from  its  foundation  upwards,  is  part  of  the  appellants' property, 
with  the  exception  of  those  portions  of  it,  consisting  of  the  car- 
riageway and  foothpaths  and  the  materials  of  which  they  are  made, 
which  nave  become  vested  in  the  respondents  by  force  of  the 
statute.  The  parapets  or  fences  of  the  bridge  are  not,  I  think, 
vested  in  the  respondents;  they  remain  part  of  the  appellants' 
property ;  and,  as  the  bridge  of  which  they  are  part  is  fixed  to 
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and  80  is  part  of  the  land,  they  are  part  of  their  land.  Bat  the 
legislature,  when  framing  25  &  26  Vict.  c.  102,  liad  not  present 
to  their  minds  any  such  case  as  this.  We  have,  what  is  always  a 
difficult  task  to  say  what  is  the  intention  expressed  by  the  words 
of  the  legislature  when  applied  to  a  state  of  facts  of  which  they 

Erobably  were  not  thinking,  and  as  to  which  consequently  they 
ad  not  really  any  intention  at  all.  On  this  I  have  had  more  diffi- 
culty than  seems  to  have  been  felt  by  either  of  the  two  other 
noble  and  learned  Lords  who  heard  the  argument. 

I  feel  that  the  conclusion  to  which  the  Court  of  Appeal  has 
come  is  hard  upon  the  railway  company,  and  is  scarcely  what  the 
legislature,  if  such  a  case  had  befen  present  to  their  minds,  would 
have  wislied  to  say ;  but  I  have  doubts  and  difficulty  as  to  whether 
the  legislature  have  not  said  it,  and  therefore  have  difficulty  about 
revei-sing  the  decision.  But  my  doubt  and  difficulty  (for  it  is  no 
more)  is  not  strong  enough  to  make  me  dissent  from  what  I  find 
is  the  opinion  of  both  the  noble  and  learned  Lords  who  heard  the 
argument. 

Lord  Fitzgerald. — My  Lords,  the  question  brouffht  before  us 
on  this  appeal  is  whether  the  railway  company  is  liable  to  be  rated 
for  paving  and  maintaining  the  street  called  Cazenove  Koad,  Stam- 
ford Hill,  in  respect  of  the  fence  walls  of  a  bridge  by  which  that 
road  is  carried  over  the  railway.  The  facts  have  been  already 
stated,  and  they  are  made  clear  by  the  photographic  views  attached 
to  and  forming  part  of  the  case.  It  is  admitted  that  Cazenove 
Road  is  a  new  street  within  the  meaning  of  the  statute  18  &  19 
Vict.  c.  120  s.  105.  The  company  exercised  their  statutable  powers 
by  making  a  deep  cutting  through  the  road  for  their  permanent 
way,  and  have  carried  the  road  across  the  cutting  by  means  of  a 
bridge  flanked  by  fence  walls.  There  is  a  railway  station  (Stoke 
Newington)  close  to  the  bridge ;  and,  as  was  to  be  expected,  Caze- 
nove Koad  has  become  a  street  with  houses  continuously  built  on 
both  sides,  and  as  such  the  local  board  has  undertaken  to  pave  and 
keep  it  in  repair. 

The  decision  of  the  Court  of  Appeal  seems  to  have  been  that  the 
fence  walls  of  the  bridge  formed  no  part  of  the  roadway  or  street, 
but  did  constitute  land,  the  property  of  the  company,  fronting  and 
abutting  on  the  street  on  both  sides  and  from  one  end  of  the  bridge 
to  the  other,  in  respect  of  which  the  company  was  liable  to  be  rated. 
It  would  seem  from  the  judgment  of  the  Court  of  Appeal  that  if 
tliere  had  been  no  fence  walls,  or  if  the  fence,  whatever  it  was, 
stood  within  the  limits  of  the  old  roadway,  the  decision  of  that 
Court  would  have  been  for  the  company.  The  question  is  one  of 
construction  of  several  statutes,  and  I  prefer  considering  it  irre- 
spective of  the  cases  which  have  been  quoted.  The  company  had 
authority  by  statute  to  carry  their  railway  across  the  Cazenove  Koad, 
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and  had  an  option  in  doing  so  to  carry  the  road  over  the  rail  by 
means  of  a  bridge  of  the  requisite  dimensions.  The  statute  8  &  9 
Vict.  c.  20  8.  46  provides  that  "  such  bridge,  with  the  immediate 
approaches  and  all  other  necessary  works  connected  therewith,  shall 
be  executed  and  at  all  times  thereafter  maintained  at  the  expense 
of  the  company."  Sect.  60  of  the  same  statute  enacts  rules  for  the 
construction  of  bridges  to  carry  a  road  over  the  railway ;  and, 
amongst  others,  that  ^'  there  shall  be  a  good  and  su£Scient  fence  on 
each  side  of  the  bridge,  of  not  less  height  than  four  feet,  and  on 
each  side  of  the  immediate  approaches  of  such  brid^  of  not  less 
than  three  feet ;"  and  that  the  road  over  the  bridge  shall,  in  case  of 
a  turnpike  road,  have  a  clear  space  between  the  fences  of  thirty- 
five  feet.  Sect.  51  provides  that  if  the  available  width  of  the  road 
should  thereafter  be  increased  beyond  the  width  of  the  bridge,  the 
company  should  be  bound,  at  the  request  of  the  trustees  of  the  road, 
to  increase  the  width  of  the  bridge.  The  regulations  thus  made 
are  for  the  public  safety  and  convenience.  The  statute  does  not 
prescribe  wliat  the  fences  of  the  bridge  should  be  made  of,  and  it 
may  be  that  a  fence  of  wood  or  of  iron,  or  an  iron  rail,  might  con- 
stitute a  good  and  sufficient  fence.  In  the  case  before  us  the  fence 
appears  to  be  a  brick  wall.  It  seems  also  that,  although  the  bridge 
must  have  a  clear  space  of  certain  dimensions  between  the  fences, 
it  need  not  necessarily  be  of  the  same  width  as  the  roadway  of  the 
road  with  its  footpaths  (if  any) ;  and  we  may  suppose  instances  in 
which  the  whole  bridge  with  its  fence  walls  might  oe  erected  within 
the  boundaries  of  the  roadway  as  it  stood  before  being  interfered 
with  by  the  company. 

The  bridge  in  question  with  its  fence  walls  and  approaches,  was, 
I  assume,  made  in  conformity  with  the  regulations  of  the  statute. 
When  completed,  with  its  fence  walls,  it  was  intended  by  the  legis- 
lature as  a  substitute  for  the  piece  of  public  road  or  public  highway 
which  the  company  had  appropriated  to  the  use  of  the  railway.  It 
seems  to  me  that  the  roadway  and  the  fence  walls  are  parts  of  one 
entire  thing,  and  form  together  the  statutable  bridge  provided  for 
the  public  convenience  and  safety  in  lieu  of  that  which  tlie  company 
had  taken,  and  are  to  be  '^  at  all  times  thereafter  maintained  at  the 
expense  of  the  comx>any"  for  the  use  of  the  public. 

In  the  view  which  I  take,  it  is  not  necessary  now  to  consider  in 
whom  the  property  in  the  bridge  and  its  necessaiy  works  was  vested 
when  completed  and  opened  for  public  use.  The  determination  of 
that  question,  if  it  was  necessary,  would  involve  the  consideration 
of  some  rather  complicated  statutes ;  but  assuming  that  the  legis- 
lature intended,  by  the  Act  of  8  &  9  Vict,  for  wise  purposes  and 
for  the  protection  of  railway  companies,  that  save  as  to  the  mere 
roadway  or  space  between  tne  fences  the  dominion  should  belong 
to  the  company,  so  as  to  prevent  any  other  body  or  person  inter- 
fering with  the  structure,  it  was  nevertheless  a  dominion  given  to 
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or  left  in  them  for  the  benefit  of  the  public,  and  subject  to  the 
obligation  of  maintaining  the  structure  for  the  public  use  and  at 
their  own  cost. 

I  now  proceed  to  consider  the  question  arising  under  the  subse- 
quent statutes  of  18  &  19  Vict,  c  120  s.  105,  and  25  &  26  Vict.  c. 
102  8.  77,  and  for  that  purpose  I  shall  assume  that  the  following 
passage  from  one  of  the  judgments  in  the  Court  of  Appeal  is  in 
fact  accurate :  "  We  are  bound  to  say  that  there  is  a  street  running 
across  the  bridge ;  but  I  take  this  to  be  clear,  that  that  street  con- 
sists only  of  the  width  of  the  footway  and  carriage-way.  The  walls 
which  are  at  the  side  of  this  bridge  along  the  whole  length  of  it  on 
either  side,  I  take  it  to  be  clear  are  not  part  of  the  street ;  they  are 
no  more  part  of  the  street  than  if  those  walls  were  the  walls  of 
houses  on  land  and  built  on  the  same  level  as  the  roadway ;  and  the 
houses  which  bound  the  street  have  been  held  to  be,  and  in  my  opin- 
ion clearly  rightly  held  to  be,  not  part  of  the  street.  They  form 
the  street,  but  they  are  no  part  of  the  street.  If  they  were  part  of 
the  street  they  would  vest  in  the  local  board,  which  is  absurd. 
Therefore,  I  think  that  the  walls  of  this  bridge  are  no  part  of  the 
street.  Then  what  are  they  ?  They  are  walls  supported  by  brick- 
work (it  does  not  signify  very  much  whether  by  brickwork  or  not) 
or  by  permanent  work  fixed  into  land.*'  And  I  shall  further  as- 
sume that  the  walls  of  the  bridge  rest  on  a  structure  fixed  into  land 
belonging  to  the  company,  and  that,  as  sftch,  the  walls  represent 
land  in  legal  and  technical  phraseology,  and  that  the  ownerahip  of 
both  land  and  walls  is  in  the  company. 

The  question,  then,  is  whether  the  company  is  liable  to  be  rated 
in  respect  of  these  fence  walls.  Every  owner  of  laud  bounding  on 
the  street  is  not  necessarily  liable  to  be  rated  (I  may  refer  to  Plum- 
stead  Board  of  Works  v.  British  Land  Company  Law  Eep.  10 
Q.  B.  203,  on  appeal,  and  to  other  authorities  cited  by  my  noble 
and  learned  friend),  but  only  such  owners  as  come  within  the  in- 
terpretation clause,  sect.  250  of  the  first  of  the  two  Acts,  which 
declares  "  owner"  tx)  mean  tjie  person  for  the  time  being  receiving 
the  rack-rent,  or  who  would  receive  the  same  if  let  at  a  rack-rent. 
Then  is  this  company,  in  i*espect  of  those  fence  walls,  the  owner  of 
land  within  that  meaning  ?  In  my  humble  judgment  they  are  not 
such  owners.  The  bridge  is,  by  the  statute,  dedicated  to  public 
use,  and  its  fence  walls  are  provided  for  public  protection  ;  and  if 
the  ownership  and  control  of  the  walls  is  in  the  company,  it  is  so 
for  public  purposes  and  subject  to  the  obligation  of  perpetual  main- 
tenance, unless  and  until  some  other  good  and  sufficient  fences 
shall  be  provided  by  the  company  in  their  stead  for  the  public  pro- 
tection. The  company  could  not  let  the  walls  at  a  rack-rent ;  and 
if  they  might  use  tnem  for  any  purpose,  it  must  be  a  use  subordi- 
nate to  the  public  purposes  to  whicn  the  bridge,  as  a  structure,  is 
in  its  whole  devoted. 
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If  the  view  that  I  have  taken  is  correct,  it  is  unnecessary  to  con- 
sider the  cases  which  liave  been  cited,  or  the  very  learned  reasons 
given  in  the  Court  of  Appeal  for  their  judgment  now  under  con- 
sideration ;  but  I  desire  to  say  that  having  heard  the  very  able  and 
elaborate  judgment  of  the  noble  and  learned  Lord  (Lord  Watson), 
I  concur  in  Ins  criticisms  on  the  authorities  which  he  has  cited  and 
in  the  final  conclusion  at  which  he  has  arrived. 

Order  appealed  from  reversed:  order  of  the  Queen's  Bench  Di- 
vision restored :  respondents  to  pay  the  costs  in  the  Court  of  Appeal 
and  of  this  appeal ;  cause  remitt^  to  the  Queen's  Bench  Division. 

See  next  case  and  note. 


South  Park  Commissioners 

V, 

CfflOAGO,  Burlington  &  Quincy  R.  R.  Co. 
{AdDonee  Case,  Illinois.    Jidy  16,  1888.) 

Sec  2  of  the  act  of  1879  of  Illinois,  relating  to  special  assessments  or  taxes 
by  the  Park  Commissioners,  %tc.,  for  the  improvement  of  public  streets  leading 
to  parks,  authorizes  such  assessments  or  special  taxes  only  upon  contiguous 
property  abutting  upon  such  streets  or  avenues.  A  street  or  aveuue  cannot 
abut  upon  itself,  nor  can  a  mere  right  Of  way  of  a  railway  company  over 
such  street  be  included  in  that  act  as  property  liable  to  special  assessment  for 
improving  such  street. 

It  is  clear  that  nothing  but  tangible  property  can  be  said  to  abut  on  a  street 
or  avenue.  Mere  intangible  rights  or  privileges  cannot  abut  on  anything,  and 
hence  a  special  assessment  upon  the  same  is  not  authorized  by  that  act. 
There  is,  however,  no  question  but  that  the  legislature  may  lawfully  provide 
for  the  taxation  of  such  property. 

In  this  case  a  railroad  company  had  a  mere  right  of  way  over  and  upon 
Michigan  Avenue,  in  the  city  of  Chicago,  which  was  a  public  street  leading 
to  one  of  the  parks  in  the  city.  The  Park  Commissioners,  for  the  purpose  of 
improving  such  avenue,  caused  special  assessments  to  be  made  upon  the  lots, 
block,  etc.,  abutting  upon  such  improvement,  in  which  was  included  '*  the 
right  of  way  of  occupancy,  franchises,  property,  and  interests  of  "  such  rail- 
way company.  This  assessment  was  confirmed,  and  the  company  appealed 
to  the  appellate  court,  which  reversed  the  judgment  as  to  the  company :  Eddy 
that  the  judgment  of  the  appellate  court  was  proper,  and  that  such  an  assess- 
mentwas  unauthorized  by  law. 

Appeal  from  the  Appellate  Conrt  of  the  First  District. 

This  was  a  proceeding  instituted  in  the  Circuit  Court  of  Cook 
,  County,  by  appellant,  for  the  apportionment  of  an  assessment  for 
improving  Micuigan  Avenue,  in  the  city  of  Chicago,  The  authority 
under  which  appellant  acted  was  derived  from  an  act  of  the  General 
Assembly  entitled  an  '^  Act  to  enable  Park  Commissioners  or  cor- 
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porate  authorities  to  take,  regnlate,  control,  and  improve  pnblic 
streets  leading  to  public  parks,  and  pay  for  the  improvement 
thereof,  and  in  that  behalf  to  make  and  collect  a  special  assessment 
or  special  tax  on  contigaoos  property,"  approved  and  in  force  April 
9,  1879 ;  and  also,  from  an  act,  so  far  as  applicable,  entitled  an 
/'  Act  to  enable  corporate  authorities  of  two  or  more  towns,  for 
park  purposes,  to  issue  bonds  in  renewal  of  bonds  heretofore  issued 
Dv  them  and  to  provide  for  the  payment  of  the  same ;  to  make,  re- 
vise and  collect  a  special  assessment  on  contiguous  property,  for 
benefits  by  reason  of  the  location,"  in  force  July  1,  1871. 

The  appellant  filed  in  the  Circuit  Court  an  assessment  roll,  show- 
ing a  description  of  the  contiguous  lots,  blocks,  etc.,  including  the 
right  of  way  of  occupancy,  franchises,  property  and  interests  of  the 
C.  B.  &  Q.  R.  R.  Co.  in  Michigan  Avenue  in  the  city  of  Chicago 
(describing  it),  against  which  was  assessed,  as  benefits,  the  sum  of 
$1052.16.  This  assessment  roll  was  confirmed  by  the  Circuit 
Court,  and  to  that  judgment  of  confirmation  a  writ  of  error  was 
sued  out  of  the  appellate  court,  upon  the  hearing  of  which  said 
judgment  was  reversed  and  the  Park  Commissioners  come  here  on 
appeal. 

Messrs.  I>^uller  and  Barton,  for  appellants. 

In  Gould  V,  Chicago,  82  111.  473,  the  city  was  held  to  be  em- 
powered to  make  locaS  improvements  by  special  assessment,  or  by 
special  taxation,  or  both,  of  contiguous  property,  and  there  it  was 
held  that  property  not  actually  touching  the  improvements  was 
liable  to  assessment.  This  property  is  in  the  street,  and  for  the 
purpose  of  assessment  abuts  it,  just  as  much  as  the  street  railway's 
property  was  contiguous  to  the  street  and  subject  to  its  burden  of 
benefits,  as  held  in  Chicago  City  Ry.  Co.  v.  Chicago,  90  111.  673 ; 
Parnalee  v.  Chicago,  60  id.  267 ;  Chicago  v.  Baer,  41  id.  306. 

T.  R.  Wilson,  K)r  appellee. 

The  statutes  under  which  the  assessment  in  question  was  levied 
do  not  authorize  any  assessment  upon  the  property  described  in  the 
record.  It  strictly  limits  the  power,  of  assessment  to  property 
contiguous  to  and  abutting  upon  the  street.  Sec.  2.  of  act  of  1879. 

The  franchise  of  the  appellee  is  incorporeal  and  as  such  is  not 
capable  of  being  contiguous  or  abutting  upon  a  street.  It  does  not 
'  appear  from  an  assessment  roll  or  any  of  the  proceedings  connected 
therewith,  that  the  property  of  appellee  is  benefited  by  the  pro- 
posed improvement. 

MuLKsrr,  J. — ^It  is  apparent  from  the  foregoing  statement  that 
the  only  question  presented  for  determination  is,  whether  "  the  right 
of  way  of  occupancy,  franchises,  property  and  interests  of  "  the  ap- 
pellee, in  Michigan  Avenue,  are,  within  the  meaning  of  the  acts 
above  cited,  "contiguous  property  abutting  upon  such  avenue,"  for 
no  other  description  of  property  is  authorized  to  be  assessed.    It 
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does  seem  to  ns  the  very  statement  of  this  question  furnishes  its 
own  solution.  It  is  clear  that  nothing  but  some  tangible  object  or 
thing  can,  with  propriety,  be  said  to  abut  on  a  street  or  avenue,  and 
it  is  not  pretended  the  subject  of  assessment  in  this  case  is  anything 
tlie  kind.  If  tlie  interest  or  rights  assessed  can  be  said  to  have  any 
corporeal  or  physical  existence,  so  that  they  could,  with  any  pro- 
priety of  language,  be  said  to  be  contiguous  to  or  abutting  upon  any- 
thing, they  must  be  represented  by  the  avenue  itself ;  and,  as  is  well 
said  by  the  appellate  court,  it  would  be  a  legal  solecism  to  say  the 
avenue  was  contiguous  to  and  abutted  on  itself.  Property,  in  its 
appropriate  sense,  is  that  dominion  or  indefinite  right  of  user  and 
disposition  which  one  may  lawfully  exercise  over  particular  things 
or  subjects.  But  the  term  is  often  used  to  indicate  the  res  or  sub- 
ject of  property  rather  than  the  property  itself,  and  so  we  under- 
stand it  to  be  used  in  the  second  section  of  the  act  of  1879,  above 
referred  to,  which  authorizes  the  Park  Commissioners,  "  to  levy  or 
cause  to  be  levied  and  collected  a  special  tax  or  assessment  on  con- 
tiguous property  abutting  upon  such  street,'*  etc. 

And  as  a  street  cannot,  in  the  nature  of  things,  abut  on  itself, 
and  as  mere  intangible  rights  or  privileges,  for  the  same  reason, 
are  incapable  of  abutting  on  anything,  it  is  clear  the  assessment  was 
unauthorized. 

The  authorities  cited  as  sustaining  a  contrary  view,  we  do  not  re- 
gard as  in  point. 

Tiiere  is  no  question  but  that  the  legislature  may  lawfully  pro- 
vide for  the  taxation  of  property  of  this  character,  but  that  is  not 
the  question  here. 

Judgment  affirmed. 

Assessments  on  Railways  for  Local  Improvements. — The  theory  upon  which 
all  local  assessments  for  paving,  grading,  and  the  like  are  sustained,  is  that 
the  properties  upon  which  the  assessments  are  laid  are  so  far  benefited  that 
it  is  but  just  that  they  should  bear  a  proportionate  share  of  the  cost  for 
making  the  improvement.  In  the  application  of  this  doctrine  to  the  case  of 
railroad  companies,  the  courts  of  this  country  and  of  England  have  reached 
by  no  means  the  same  conclusions.  We  propose  to  consider,  with  some  care, 
the  cases  on  this  point. 

Grounds  for  Stations  and  the  Like. — These  are  considered  generally  liable 
to  assessment  for  the  paving  and  grading  of  streets  running  by  them,  on  the 
ground  that  it  must  be  presumed  that  they  are  benefited  by  such  improve- 
ments. Burlington  <fe  Miss.  R.  R.  Co.  «.  Spearman  et  al.,  12  Iowa,  112;  Lud- 
low V.  Trustees  of  the  Cincinnati  R.  R.  Co.,  78  Ey.  857;  s.  o.,  7  Am.  &  Eng. 
R.  R.  Cas.  231. 

But  in  New  York  &  N.  H.  R.  R.  Co.  v.  New  Haven,  42  Conn.  279,  where  a 
street  leading  directly  by  station  grounds  was  paved,  it  was  held  that  the 

S rounds  were  not  liable  to  assessment,  although  the  access  to  them  was  ren- 
ered  much  easier.  There  was  no  afSrmative  proof  that  the  number  of  pas- 
sengers had  increased  or  that  the  railroad  company  had,  in  any  other  way, 
reaped  an  advantage.  In  the  absence  of  such  evidence  it  was  held  that  the 
assessments  could  not  be  sustained.  But  see  New  York  N.  H.  &  Hartford  B. 
R.  Co.  e.  New  Britain  supra. 

18  A.  &  E.  R.  Cas.— 27 
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Streets  Running  Parallel  with  Track.— According  to  some  anthoritiesy  the 
track  of  a  railroad  company,  runuing  parallel  and  side  by  side  with  a  street, 
is  liable  to  be  assessed  for  street  improvements  «as  property  abutting  on  the 
street.  Peru  &  Indiana  R  R.  Co.  t^.  Hanna,  68  Ind.  562.  But  other  autho- 
rities deny  this  on  the  groimd  that,  as  the  railroad  company  holds  its  track 
for  the  passage  of  trains  merely  and  cannot  apply  it  to  other  purposes,  the 
improvement  of  the  street  cannot  possibly  serve  .as  a  benefit  to  the  company. 
Philadelphia  v.  Phila.  W.  &  B.  R.  R.  Co.,  83  Pa.  St.  41,  and  mere  specula- 
tive benefits,  such  as  would  result  from  the  clearing  away  of  houses  or  other 
obstacles,  so  as  to  enable  the  railroad  company  to  run  its  trains  faster  or  em- 
ploy a  smaller  number  of  flagmen,  does  not  warrant  the  assessment.  Bridgeport 
V.  N.  Y.  &  N.  H.  R.  Co.,  36  Conn.  265. 

Streets  Crossing  Tracks  at  Right  Angles. — Some  authorities  hold  that 
where  a  street  crosses  the  tracks  of  a  railroad  company  at  right  angles,  the 
land  of  the  company  is  liable  to  assessment  for  the  improvement  of  the  street, 
as  abutting  land.  Northern  Indiana  R.  R.  Co.  v.  Connelly,  10  Ohio  St.  159. 
The  weight  of  authority  is,  however,  to  the  effect  that  since  such  land  is  not 
benefited  it  cannot  be  assessed.  Junction  R.  R.  Co.  e.  City,  88  Pa.  St.  424; 
State  e.  City  of  Elizabeth,  87  N.  J.  L.  330;  N.  Y.  &  H.  R  R.  Co.  v.  Morris- 
ania,  7  Hun,  562.  But  if  the  land  owned  by  the  company  be  broader  than 
is  necessary  for  the  trsck,  the  surplus  can  be  assessed.  N.  Y.  &  N.  H.  R.  R. 
Co.  V,  Morrisania,  7  Hun,  652. 

Cuttings,  Bridges,  Fencest — In  England  it  has  been  held  that,  where  the 
railroad  line  runs  through  a  deep  cutting  over  which  the  street  runs  upon  a 
bridge,  the  company  is  not  liable  to  assessments  for  the  improvement  of  the 
street  as  an  abutting  owner.  London,  Brighton  &  South  Coast  R.  Co.  e.  Cam- 
berwell,  L.  R.  4  Ezch.  Div.  280;  Great  Eastern  Ry.  Co,  e.  Hackney  District 
Board  of  Works,  supra.  But  where  a  railroad  crosses  a  street  above  grade 
upon  buttresses,  and  a  small  space  of  ground  remains  around  each  buttress  on 
either  side  of  the  highway,  this  is  subject  to  assessment  for  the  improve- 
ment of  the  highway  as  abutting  land.  Higgins  v.  Harding,  L.  R  8  Q.  B.  7. 
Where  a  railway  runs  alongside  of  a  street  but  in  a  cutting,  and  is  separated 
from  it  by  a  stone  wall,  it  is  held  to  be  abutting  property  and  liable  to  assess- 
ment for  improvement  of  the  highway.  London  &  N.  W.  R.  Co.  e.  St.  Pan- 
eras,  17  L.  T.  (N.  S.)  654.  But  it  may  be  doubted  whether  this  case  is  now 
law. 

Tracks  upon  Streets. — Where  the  tracks  of  a  railroad  are  laid  upon  a  street, 
they  are  liable  to  assessment  for  keeping  the  street  in  repair.  New  Haven  e. 
Fair  Haven  &  W.  R.  Co.,  38  Conn.  422;  Chicago  e.  Baer,  41  111.  306.  But 
see  contra  Mayor  of  Mobile  e.  Royal  St.  R  R.  Co.,  45  Ala.  (N.  S.)  322.  And 
this  is  so,  notwithstanding  the  existence  of  an  agreement  on  the  part  of  the 
railroad  company  to  keep  the  portion  of  the  street  occupied  by  it  in  repair. 
Parmelee  v.  Chicago,  60  III.  267. 

In  like  manner  a  railroad  on  a  street  may  be  assessed  for  the  widening  of  the 
same.  Appeal  of  North  Beach  &  Mission  R  R.  Co. ,  32  Cal.  499.  And  for  the 
constructing  of  a  sewer  underneath  the  street.  Troy  &  Lansingburgh  R.  R. 
Co.  e.  Kane,  9  Hun.  (N.  Y.)  506.  It  is  too  clear  for  doubt  that  the  paving, 
widening  and  draining  of  the  street  in  the  above  cases  was  an  actual  benefit 
to  the  railroad  company.  See,  however,  South  Park  Conunissioners  e.  Chi- 
cago, B.  &  Q.  R.  R.  Co.,  supra, 

Charter  Exemptions. — A  clause  in  the  charter  of  a  railroad  company  ex-« 
empting  it  ^^  from  taxes  and  assessments,"  or  "  from  taxation  for  any  purpose 
whatever, "  is  held  to  exempt  it  from  local  assessments.  Brightman  e.  Kivner, 
22  Wise.  54;  First  Div.  St.  Paul  &  P.  R  Co.  e.  City  of  St.  Paul,  21  Minn.  526. 
But  a  clause  providing  that  **  no  tax  or  impost''  shall  be  assessed  other  than 
stipulated  does  not  apply  to  local  assessments.  State  et  al.  e.  Elizabeth,  87 
N.  J.  L.  380;  State  v.  Jersey  City,  1  Am.  &  Eng.  R  R  Cas.  406. 
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Statb  op  Minnesota  ex  rel.  St.  Paul  Ottt  Rt.  Co. 

V. 

District  Coubt  op  Ramsey  County. 

{AdwtTiee  Com,  Minne$ota.    January  7,  1884.) 

A  portion  of  the  track  of  the  St.  Paul  City  By.  Co.  in  a  public  street  is  not 
real  estate  within  the  meaning  of  section  8,  tit.  1,  subc.  7,  of  the  city  charter 
of  St.  Paul,  and  therefore  not  assessable  for  the  expense  of  paving. 

Wbit  of  Certiorari. 

H.  J.  Horn,  for  relator. 

J.  B.  Brisbin  and  W.  P.  Murray,  for  respondent. 

Berby,  J. — The  petitioner  corporation,  possessed  of  a  franchise 
to  lay,  maintjiin,  and  operate  a  street  railway  in  the  central  portion 
of  streets  of  St.  Paul,  and  by  force  of  the  franchise  owns  and 
operates  all  the  lines  of  such  railway  laid  therein,  the  same  com- 
prising a  continuous  and  connected  system  embracing  the  line  upon 
a  public  street  called  Seventh  street.  To  defray  tlie  expense  of 
paving  that  portion  of  Seventh  street  lying  between  JacKson  and 
Locust  streets,  assessment  proceedings  were  had,  in  the  course  of 
which  the  sum  of  $2084  was  assessed  upon  all  that  part  of  the  St. 
Paul  City  Ry.  Co.'s  street  car  track  which  lies  in  Seventh  street, 
fix)m  Jackson  street  to  Locust  street,  in  the  city  of  St.  Paul. 
"Whether  the  assessment  is  lawful  is  the  question  presented  for  our 
determination.  Assessments,  to  defray  the  expense  of  the  local 
improvement  of  street  paving,  are  required  to  be  made  upon  the 
real  estate  benefited  thereby  or  fronting  thereon.  City  Charter, 
(Sp.  Laws  1874,  c.  1,)  subc.  7,  tit.  1,  §  3.  But  section  24  of  the 
same  title  provides  that  "  when  in  any  case  any  portions  of  the  cost 
and  expense  of  making  any  improvement  mentioned  in  the  fore- 
going section,  shall,  by  virtue  of  any  valid  law  or  ordinance,  be 
chargeable  upon  any  railroad  company,  the  amount  so  chargeable 
may  be  assessed  upon  such  railway  company,  and  the  balance  only 
upon  the  real  estate  benefited  thereby,  and  the  city  may  collect 
the  amount  so  assessed  upon  said  railway  company  by  distress  and 
sale  of  personal  property,  in  the  manner  provided  for  by  the 
general  laws  of  this  state  m  the  case  of  taxes  levied  upon  personal 
property,  or  by  suit  brought  for  that  purpose ;  provided,  tnat  any 
real  estate  belonging  to  such  railway  company,  and  deemed  bene- 
fited by  the  said  improvement,  shall  be  assessed  as  in  other  cases." 

The  assessment  in  question  is  not  "  upon  the  railroad  company," 
under  section  24  quoted  above,  but  upon  a  specified  portion  of  its 
track.     Hence,  if  it  is  defensible,  it  is  because  the  track  of  the 
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company  is  real  estate  within  the  meaning  of  section  3  above  cited. 
Upon  this  basis  the  assessment  was  made  by  the  board  of  public 
works,  and  sustained  by  the  district  court,  and  upon  this  basis  it  is 
defended  here.  And,  in  our  opinion,  this  case  may  properly  turn 
upon,  whether  the  track  is  or  is  not  real  estate,  within  the  mean- 
ing of  the  law  under  which  assessment  is  made.  Chapter  4,  Gen. 
St.  1878,  §  1,  enacts  that  in  the  construction  of  a  statute  the  words 
^^  real  estate ''  shall  include  lands,  tenements,  hereditaments,  and  all 
rights  thereto  and  interests  therein,  '*  unless  such  construction 
would  be  inconsistent  with  the  manifest  intent  of  the  legislature, 
or  repugnant  to  the  context  of  the  same  statute."  Within  the  first 
clause  of  this  definition  petitioner's  easement  in  the  streets  in 
which  its  track  is  laid  would  be  constimed  to  be  real  estate,  as  being 
a  right  or  interest  in  the  lands  wliich  constitute  the  bed  thereoi. 
Appeal  of  N.  B.  &  M.  R.  Co.,  32  Cal.  499 ;  People  v.  Cassity,  46 
N.  Y.  46.  But,  in  our  opinion,  the  construction  is  inconsistent 
with  the  legislative  intent,  and  repugnant  to  the  context  of  the 
statute  under  which  the  assessment  is  made,  and  therefore  not 
admissible. 

In  support  of  this  opinion  several  sections  of  this  statute  (Sp. 
Laws  1874,  c.  1,  subc.  Y,  tit.  1)  will  now  be  referred  to.  Section 
36  provides  that  at  the  expiration  of  the  30  days  allowed  for  the 
payment  of  assessments,  the  city  treasurer  shalf  mrake  reports  to 
the  district  couii;  and  ask  for  judgment  against  "  the  several  lots 
and  parcels  of  land  described  "  in  his  assessment  warrants  for  the 
amounts  of  assessments,  interest,  and  costs  due  thereon.  Upon 
the  filing  of  the  reports  the  clerk  of  the  district  court  is  to  docket 
each  of  them  substantially  in  the  following  form,  to  wit:  "Crty 
of  St.  Paul  V,  Certain  Lots  of  Land."  Section  38.  Upon  the 
hearing  of  these  reports  the  district  court  is  to  pronounce  judg- 
ment against  the  several  lots  and  parcels  of  land  described  in  said 
reports.  Section  39.  In  case  of  judgment  by  default,  a  form  of 
judgment  to  be  entered  is  prescribed,  which,  after  an  appropriate 
preamble,  proceeds  as  follows :  "  Therefore,  it  is  considered  by 
the  court  that  judgment  be  and  is  hereby  entered  against  the 
aforesaid  lots  and  parcels  of  land  in  favor  of  the  city  of  St.  Paul, 
for  the  sum  annexed  to  each  lot  or  parcel  of  land  ;  .  .  .  and 
it  is  ordered  by  the  court  that  the  several  lots  and  parcels  of  land, 
or  so  much  thereof  as  shall  be  suflicient  of  each  of  them  to  satisfy 
the  amount  of  assessment,  without  damages  and  costs  annexed  to 
them,  severally  be  sold  as  the  law  directs."  Section  40.  Copies 
of  certain  documents  are  required  to  be  made  out  by  the  clerk  of 
the  district  court,  "  which  shall  constitute  the  process  on  which  all 
lands,  lotB,  sublots,  pieces  and  parcels  of  land  shall  be  sold  for  the 
amount  of  the  assessment,"  ana  the  city  treasurer  is  authorized  to 
make  sale  of  such  lands,  lots,  pieces,  or  parcels  of  land,  or  other 
property,  upon  ten  days'  notice.      Section  41.    The  city  treasurer's 
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advertisement  of  sale  '^  is  to  contain  a  list  of  the  delinquent  lots 
and  parcels  of  land  to  be  sold."  Section  42 ;  and  see,  also,  section 
43.  Certificates  of  sale  are  to  contain  a  description  of  ^'the 
premises  sold,  and  the  sale  is  to  continue  until  all  the  lots  or  par- 
cels of  land  contained  "  in  the  treasurer's  precept  are  sold.  Sec- 
tion 44.  The  purchaser  of  "  any  lot  or  parcel  oi  land  is  to  pay  to 
the  treasurer  the  amount  due  thereon,"  and  if  no  bid  shall  be  made 
for  any  lot  or  parcel  of  land,  the  same  shall  be  struck  off  to  the 
city.  Section  45.  Deeds  are  to  be  executed  of  the  unredeemed 
premises  so  sold.  Section  47.  Deeds  upon  sales  are  made  prima 
facie  evidence  (1)  that  the  land  or  lot  conveyed  was  subject  to 
assessment;  (3)  that  ^Hhe  land  or  lot  conveyed"  had  not  been  re- 
deemed ;  and  conclusive  evidence  (1)  that  ''  the  land  or  lot "  was 
duly  advertised  for  sale ;  (2)  that  "  the  land  or  lot "  was  sold  for 
assessments.     Section  50.     See,  also,  sections  60  and  66. 

From  these  quotations  and  references  it  is  apparent  that  the  real 
estate  upon  wnich  assessments  are  autherized  to  be  made,  and 
against  which  assessment  proceeding  culminating  in  judgments 
and  sales  are  authorized  to  be  carrieaon,  consist  of  ^'  lots  and  par- 
cels of  land,"  using  that  expression  in  its  ordinary  sense.  That  a 
mere  easement,  such  as  is  the  right  of  the  petitioner  in  the  streets 
in  which  its  track  is  laid,  or  thd  rails,  spikes,  and  timbers  which 
comprise  its  track,  are  not  lots  or  parcels  of  land,  admits  of  no 
argument.  Neither  is  its  franchise  to  lay,  maintain,  or  operate  its 
road  over  the  streets,  nor  such  franchise  and  its  track,  taken 
together,  a  lot  or  parcel  of  land.  Hence,  it  appears  to  follow  that 
a  portion  of  its  track  in  a  public  street  cannot  be  assessable  as  real 
estate,  to  defray  the  expense  of  paving. 

This  conclusion  is  confirmed  by  section  24  before  quoted.  This 
provides  that  where  the  expense  of  any  improvement  shall  be 
chargeable  upon  any  railroad  company,  by  virtue  ot  any  valid  law 
or  ordinance,  the  amount  so  chargeable  may  be  assessed  upon  such 
railway  company,  and  the  balance  only  upon  the  real' estate  bene- 
:fited,  etc.,  "provided,  that  any  real  estate  belonging  to  such  rail- 
road company  and  deemed  benefited,  .  .  .  shall  be  assessed 
as  in  other  cases."  The  real  estate  of  a  railroad  company  is  to  be 
.  assessed  as  in  other  cases.  Now,  as  there  are  no  provisions  for 
assessing  mere  easements  in  other  cases,  it  would  appear  to  follow 
that  easements  belonging  to  railroad  companies  are  not  assessable, 
not  being  regarded  as  real  estate ;  and  the  whole  section  proceeds 
upon  the  basis  that  the  company  may  be  chargeable  on  account  of 
something  other  than  the  real  estate,  and  it  is  not  easy  to  see  what 
this  something  can  be  unless  it  be  its  franchise  to  lay,  maintain, 
and  operate  its  lines  of  railway  in  the  streets,  and  its  right,  under 
and  by  force  of  its  franchise,  to  take  and  enjoy  its  easement 
therein. 

Reference  was  made  on  behalf  of  the  city  to  the  general  tax 
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law  for  a  definition  of  real  property.  Section  2,  c.  11,  Gen.  St. 
1878,  enacts  that  "  real  property  for  the  purpose  of  taxation  shall 
be  constraed  to  include  the  land  itself,  .  .  •  and  all  build- 
ings, structures  and  improvements,  trees  or  other  fixtures  of  what- 
ever kind  thereon,  and  all  rights  and  privileges  thereto  belonging 
or  in  any  wise  appertaining."  This  definition  is  of  no  value  here, 
for  it  is  a  definition  ^^  for  tne  purposes  of  taxation,"  not  assessment 
for  local  improvements,  and  this  consideration  disposes  of  People 
V.  Cassity,  supra,  a  case  much  relied  upon  by  the  counsel  for  the 
city,  which  was  a  case  in  which  the  track  of  a  railroad  was,  for 
purposes  of  taxation,  held  to  be  real  property,  under  a  statutory 
definition  similar  to  our  own.  Whether  the  construction  given  by 
the  court  of  appeals  to  this  definition  would  be  held  correct,  as  ap> 
plied  to  our  statute,  we  have  no  occasion  now  to  determine. 

For  still  another  reason,  the  definition  of  real  property,  above 
quoted  from  our  tax  law,  is  valueless  to  support  the  contention  of 
tlie  city  here,  because  section  10  of  the  same  law  expressly  declares 
that  the  ^^  track  of  a  street  railroad  company  shall  be  held  to  be 
personal  property."  Hence,  if,  for  the  purposes  of  this  case,  any 
inference  is  to  be  drawn  from  the  general  tax  law,  it  is  that  the 
track  assessed  is  personal  property,  and  not  real  estate.  Again, 
we  consider  consequences.  The  great  public  disadvantage  and 
inconvenience  which  would  result  from  holding  the  petitioner's 
track  to  be  real  estate,  so  that  a  detached  and  intermediate  portion 
of  it  could  be  sold  to  satisfy  an  assessment  for  a  local  improvement, 
demonstrate  the  extreme  improbability  that  any  such  rule  of  law 
could  have  been  contemplated  by  the  legislature.  If  such  portion 
can  be  sold,  it  can  be  oought.  What  does  the  purchaser  get? 
Not  the  franchise  of  the  company  to  operate  its  road  over  the  por- 
tion of  the  track  purchased,  for  no  transfer  of  this  franchise  is 
provided  for ;  and  without  express  authority  from  the  sovereign,  a 
franchise  of  this  public  nature  is  not  transferred.  Morawetz, 
Priv.  Corporations,  §  536.  And  see  Freeman  v.  M.  &  St. 
Louis  Kailway  Company,  28  Minn.  443.  But  if  the  purchaser 
gets  anything,  he  must  get  the  company's  easement  in  the  street, 
together  with  the  rails,  ties,  etc.,  of  the  superstructure.  The  re- 
sult would  be  that,  on  the  one  hand,  the  company's  use  of  the 
street  and  of  its  superstructure  would  be  interrupted,  and  on  the 
other,  the  purchaser  would  not  acquire  the  franchise  to  operate 
what  he  purchased.  The  public,  meanwhile,  would  suffer  great 
inconvenience.  If  there  could  be  one  interruption  of  this  kind, 
there  could  be  fifty,  and  tlie  franchise  of  the  company  might  be 
practically  destroyed,  with  no  corresponding  advantage  to  the  pur- 
chaser or  to  the  fund  required  to  defray  the  expense  of  the  assess- 
ment. The  company  would  be  disabled  to  perform  its  duties  to 
the  public,  and  the  very  purpose  of  its  creation  would  be  thwarted. 
It  would  require  very  clear  and  explicit  legislative  expression  to 
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justify  a  construction  of  the  assessment  law  which  would  lead  to 
such  disastrous  and  unreasonable  consequences.  Georgia  v.  A.  & 
G.  R.  Co.,  3  Woods,  434.  Upon  all  these  considerations,  we  are 
confident  that  the  track  of  tlie  petitioner  is  not  real  estate,  within 
the  meaning  of  the  assessment  law,  and  that  therefore  the  assess- 
ment brou^t  up  in  this  case  cannot  be  sustained.  As  the  case 
goes  off  upon  a  construction  of  the  term  "  real  estate,"  derived 
from  a  particular  consideration  of  the  language  of  our  own  statutes, 
it  is  not  necessary  for  us  to  advert  very  specifically  to  the  authori- 
ties, cited  by  the  city,  from  other  states.  Our  examination  leads  us 
to  the  conclusion  that,  as  a  general  thing,  they  relate  to  taxation 
as  distinguished  from  one  species  of  assessment,  or  to  a  mode  or 
principle  of  assessment,  differing  from  ours ;  and  in  several  of  the 
more  important,  it  was  taxation  proper,  rather  than  assessment,  in 
our  sense,  which  was  upheld.  What  we  have  said  disposes  of  the 
merits  of  the  case,  witiiout  any  necessity  for  considering  others 
matters  argued  at  the  bar  and  in  the  briefs  of  counsel. 

The  judgment  of  the  district  court  is  reversed  and  vacated. 

See  Park  Oommissioners  «.  Chicago,  etc.,  R.  Co.,  and  note  supra. 
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Tennessee. 

(9  Tmnesiee  BeporUy  118.) 

A  railroad  company  which  organizes  an  express  company  and  carries  on  a 
regular  express  business  as  a  part  of  the  business  of  the  railroad  company^ 
under  the  management  and  control  of  its  officers,  and  by  its  own  agents,  is 
subject  to  pay  a  privilege  tax  imposed  by  statute  upon  express  companies. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby  county.  J. 
O.  Pierce,  J. 

W.  G.  Weatherford  and  Morgan  &  McFarland,  for  B.  B.  Co. 
S.  D.  Weakley,  Jr.,  and  Attorney-General  Lea,  for  the  State. 

Freeman,  J. — This  case  presents  the  Question  whether  a  railroad 
company,  having  an  office,  or  offices  in  tnis  State,  is  liable  to  pay 
a  privilege  tax,  as  an  express  company,  where  it  organizes  an  ex- 
press department  and  carries  on  a  regular  express  business,  the 
same  being  conducted  as  a  part  of  the  business  of  the  company,  and 
under  the  management  and  control  of  its  officers,  and  by  its  own 
agents. 

The  agreed  facts  show  that  early  in  the  year  1880,  the  Memphis 
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&  Little  Rock  R.  R.  Co.,  or^nked  and  put  in  operation  the  exprees 
business  over  their  road,  and  sending  packages  on  beyond  their  own 
lines  by  express  agency ;  in  fact,  proposed  to  do,  as  a  company,  the 
ordinary  and  well  known  business  of  an  express  company.  The 
company  gave  public  notice  of  this  fact,  and  invited  the  public  to 
give  them  their  patronage  in  this  busmess. 

The  taxes  sought  to  he  enforced  are  claimed  to  be  due  under  the 
Code,  sec.  553,  sub-sec.  31,  ^^  all  express  companies,  doin^  business 
in  the  State  of  Tennessee,  shall  take  out  license  from  tne  comp- 
troller, and  pay  over  to  him  one  thousand  dollars  for  the  privilege 
of  doing  business,  and  in  addition  give  bond  to  pay  over  one-half 
of  one  per  cent  on  their  income  from  business  done  in  this  State." 
There  are  modifications  in  another  section  as  to  amount,  but  they 
are  not  important  in  the  discussion  of  the  questions  before  us.  The 
acts  of  1881  are  of  similar  import  and  language,  varying  the  amount 
of  the  tax :  see  Act  1881,  pages  256  and  201. 

The  language  of  these  acts,  in  designating  what  is  to  be  taxed  as 
a  privilege  under  them  is,  the  occupations  and  transactions  that 
shall  be  deemed  privileges,  and  be  taxed,  and  not  pursued  without 
license,  are  the  following — enumerating  them — among  them,  as  we 
have  seen,  is  express  companies  doing  business  in  the  State,  etc 

The  first  question  is,  whether  this  language  includes  the  railroad 
company,  or  the  express  business,  rather,  carried  on  by  such  com- 
pany in  this  State.  We  think  beyond  question  it  does.  The  pur- 
pose of  the  statutes  is  to  tax  the  occupations  and  transactions  men- 
tioned. That  the  railroad  company,  nominally  is  engaged  in  the 
occupation,  and  engaged  in  the  transaction  of  express  business,  is 
not  questioned.  The  fact  that  the  business  is  being  conducted 
under  the  management  of  railroad  oflScials,  and  by  agents  of  rail- 
roads, can  make  no  difference.  They  are  not  taxed  for  their  privi- 
lege of  doing  a  public  business  in  our  State,  as  common  carriere. 
Why  they  might  not  be,  however,  we  cannot  see,  as  in  this  case  it 
is  but  an  artiiicial  citizen,  so  to  speak,  created  by  another  State,  and 
certainly  cannot  claim  fairly,  unless  protected  by  contract  or  some 
other  way,  higher  rights  than  natural  citizens. 

The  fact  is,  this  is  but  an  express  company,  so  far  as  this  business 
is  concerned,  and  is,  as  we  have  said,  a  railroad  company  that  is  also 
doing  an  express  business,  therefore  an  express  company,  so  far  as 
this  occi^pation  and  these  transactions  are  concerned. 

Suppose  this  company  should  establish  a  banking  house  in  one 
of  our  cities,  and  carry  it  on  under  the  direction  of  its  officials,  and 
by  agents  appointed  by  the  company.  No  one  would  seriously  in- 
sist that  such  bank  would  be  exempt  from  taxation  as  a  banking 
company. 

The  real  question  is,  are  the  legitimate  functions  of  a  railroad, 
and  the  express  business  identical,  or  are  they  distinct  occupations 
and  transactions,  when  considered  as  occupations,  or  businesses! 
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We  do  Dot  deem  it  necessary  to  go  into  the  cases,  contradictory 
as  they  are,  involTing  a  contest  m  England  between  private  carriers, 
and  railroad  companies,  and  in  the  United  States,  between  express 
companies  and  railroad  companies.  A  review  of  these  cases  will 
be  found  in  American  Law  Keg.,  vol.  20,  591,  et  seq.  It  suffices 
to  say,  that  both  in  fact,  and  on  authority,  we  think  it  clear  the  two 
businesses  are  separate  and  distinct*  having  many  likenesses  it  is 
trae,  but  differences  so  well  marked  as  to  make  them  clearly  dis- 
tinguishable the  one  from  the  other. 

We  shall  not  undertake  to  enumerate  the  points  of  likeness  or 
difference  in  this  opinion.  It  suffices  to  say,  the  express  company 
and  express  business  may  be  conducted  without  the  aid  of  a  railroad 
at  all,  while  the  business  of  the  railroad  involves  of  necessity  the 
use  of  track,  trains  and  all  the  complicated  machinery  included  in 
the  idea  of  the  railroad  business — a  thing  that  may  exist  or  a  busi- 
ness that  may  be  carried  on,  independent  of  and  without  any  con- 
nection with  another  thin^  or  business,  cannot  be  a  necessaiy  part 
of  that  other  thing  or  business.  This  would  be  to  assume  that  a 
thing  or  business  could  exist  or  be  carried  on  without  its  necessary 
parts,  or  doing  the  business  for  which  it  is  adapted  and  designed. 

It  is  but  just  that  this  shall  be  the  construction  to  be  given  our 
acts  of  assembly.  Otherwise  a  company  or  individual  engaged  in 
the  express  business  solely  might  be  burdened  and  woiud  be 
burdened  with  taxes,  while  another  company  or  individual  organ- 
ized, as  in  this  case,  in  another  jurisdiction,  and  existent  there, 
under  a  different  name,  could  establish  its  agencies  here,  and  by 
calling  its  occupation  a  department  of  its  other  business  be  allowed 
to  enter  fully  into  competition  with  the  regular  business,  and  pay 
no  taxes  at  all. 

It  is  not  the  name  by  which  a  business  shall  be  called,  nor  agen- 
cies by  which  controlled,  nor  the  fact  that  it  may  be  connected  with 
another  and  different  business,  that  makes  the  occupation  taxable — 
but  the  actual  character  of  the  occupation  or  business  transacted. 
There  can  be  no  question  that  the  occupation  here  and  the  business 
done,  is  that  of  an  express  company,  and  as  such  we  have  no  doubt 
it  is  subject  to  be  taxed  for  the  exercise  of  the  privilege,  under 
our  laws. 

Relations  of  Railroads  and  Express  Companies,  Eng^lish  Cases. — As  to  the 
relations  between  railroad  companies  and  express  companies  in  England,  see 
the  following  authorities:  Edwards  v.  Great  Western  R.R  Co.,  11  C.B.  588; 
Crouch  V.  London  &.N.  W,  R.  Co.,  25  Enp.  L.  &  Eq.  »87;  Crouch  v.  Great 
Northern  R.  R.  Co.,  9  Exch.  556;  s.  c.  11  Exch.  740;  Marriott  «.  London  & 
8.  W.  R  Co.,  1  C.  B.  (N.  8.)  498;  PMdington  v,  8.  E.  R.  Co.,  6  C.  B. 
(N.  8.)  Ill;  Bazendale  «.  North  Devon  R.  R.  Co.,  8  C.  B.  (N.  8.)  498;  Bax- 
endale  v.  Great  Western  R.R.  Co.,  5  C.  B.  (N.  8.)  809;  8ame  v.  same,  id. 
386;  Garton  f>.  Bristol  &  Exeter  R.  R  Co.,  7  Junst  (N.  8.),  178;  8ame  9. 
same,  1  B.  &  8.  lid;  Baxendale  v.  Bristol  &  Exeter  R  Co.,  11  C.  B.  (N.  8.) 
787;  Baxendale  e.  London  &  8.  W.  R  Co.,  12  C.  B.  (N.  8.)  757;  Baxen- 
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dale  V,  Great  Weatern  R.  Co.,  14  C.  B.  (N.  S.)  1;  a.  c.  16  id.  137;  Great 
Western  R.  Co.  t*.  Button,  L.  R.,  4  H.  L.  226;  Parkioaon  f>.  Great  Western 
R.  Co.,  L.  R.,  6  C.  P.  554;  Palmer  v,  London  B.  &  8.  C.  R.  Co.,  id.  1»4. 

Railroads  Cannot  Discriminate  between  Express  Companies. — It  is  well 
settled  by  the  courts  of  this  country  that  railroad  companies  cannot  grant 
exclusive  or  preferential  privileges  to  one  express  company  above  others. 
Sand  ford  «.  Catawissa  W.  &  £.  R.  Co.,  24,  Pa.  St.  378;  New  England  Ex- 
press Co.  V.  Maine  Central  R.  R.  Co.,  57  Me.  188;  McDuffee  v.  Portland  & 
Rochester  R  R.  Co.,  52  K.  H.  430;  Texas  Express  Co.  v.  Texas  &  Pacific 
R.  R.  Co.,  6  Fed.  Rep.  426;  Southern  Express  Co.  v.  Memphis,  etc.,  R.  Co., 
8  Fed.  Rep.  799;  Wells,  Fargo  &  Co.  «.  Oregon  &  C.  R.  Co.,  18  Fed. 
Rep.  667. 

Railroad  Bound  to  Furnish  Facilities. — ^A  railroad  company  is  bound  to 
furnish  to  an  express  company  reasonable  facilities  for  carrying  on  its  busi- 
ness. Camblos  v,  Phila.  &  Reading  R  R.  Co.,  9  Phila.  411;  Sargent  v. 
Boston  &  Lowell  R.  R.  Co.,  115  Mass.  416;  Express  Cos.  v.  R.  R.  Cos.,  3 
Am.  0.  En^.  R.  R.  Oas.  594 ;  Southern  Express  Co.  «.  Nashville  C.  &.  St.  L. 
R.  Co.,  20  Am.  L.  Reg.  (N.  S.)  590.  The  company  cannot,  by  itself  assuming 
to  carry  on  such  business,  exempt  itself  from  the  obli«ition  to  furnish  facili- 
ties to  express  companies  Dinsmore  «.  Louisville,  N.  &  C.  R.  Co.,  3  Fed. 
Rep.  573 ;  Southern  Express  Co.  «.  Louisville  &  N.  R.  Co.,  4  Fed.  Rep.  481 ; 
Southern  Express  Co.  e.  Memphis,  etc.,  R.  Co.,  8  Fed.  Rep.  799. 
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St.  Louis,  Kansas  Cnr  &  Nobthbrn  Ky.  Co.  et  aL 

(77  JOssauri  Reports,  202.) 

Until  the  Missouri  act  of  March  10th,  1871,  providing  a  uniform  83r8tem  of 
assessing  and  collecting  taxes  on  railroads,  railroad  property  was  not  by 
the  general  law  of  that  State  subjected  to  taxation  in  specie.  The  only  form 
of  taxation  provided  for  was  a  tax  against  the  shareholders  upon  their 
shares;  and  for  this  there  was  no  lien  on  the  property  of  the  company.  This 
was  the  mode  of  taxation  applicable  to  the  North  Missouri  R.  R.  Co. 

A  general  act  provided  for  the  levying  of  taxes  on  railroad  property  for 
back  years.    After  its  passage  the  North  Missouri  R.  R.  changed  ownership. 

Its  property  had  not  been  subjected  to  taxation  during  those  years.  After 
the  purchase  a  levy  was  made  under  the  new  act.  Hdd^  that  as  against  the 
new  owner  the  levy,  was  of  no  validity.  He  was  an  innocent  purchaser,  and 
the  act  was  retrospective  and  void  as  to  him. 

The  act  of  March  17th,  1868,  amending  the  charter  of  the  North  Missouri 
R.  R.  Co.  did  not  have  the  effect  of  subjecting  the  property  of  that  company 
to  taxation  as  real  and  personal  property.  It  made  it  liable  to  be  so  taxed; 
but  nothing  in  the  act  changed  the  method  of  taxation  provided  by  the  gen- 
eral revenue  law,  which  was  a  tax  against  the  shareholders  on  their  shares. 

The  special  board  of  equalization  created  by  the  act  of  March  10th,  1871, 
was  not  authorized  by  that  act  to  levy  taxes  for  the  year  1871,  or  previous 
years  on  the  real  and  personal  property  in  specie  of  any  corporation  which  had 
not  before  that  act  been  subjected  to  taxation  in  that  form. 

Appeal  from  St.  Louis  Court  of  Appeals. 

Wells  H.  Blodgett,  for  appellants. 

As  against  an  innocent  purchaser  a  tax  is  not  a  lien  until  after  it 
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IB  levied,  and  it  is  shown  by  the  record  in  this  case  that  said  de- 
fendant acquired  the  property  on  February  6th,  1872,  and  that 
said  taxes  were  not  levied  by  the  county  court  of  St.  Charles 
county  until  long  after  said  date.  Heine  v.  Levee  Commrs.,  19 
Wall.  659 ;  Cooley  on  Tax.,  (J  ed.)  305  ;  Hilliard  on  Tax.,  463,  § 
63  ;  Ream  v.  Stone,  101  111.  359.  There  is  nothing  in  the  statute 
under  which  the  taxes  in  question  were  assessed  from  which  it  can 
be  fairly  said  that  the  legislature  intended  to  create  a  lien  in  favor 
of  the  State  and  county  for  such  ''  back  taxes  "  as  are  sued  for  in 
this  action.  Had  that,  been  the  intention,  appropriate  words  to 
that  effect  would  have  been  employed.  In  the  absence  of  a  plain 
expression  of  such  intention,  the  statute  will  not  be  construed  to 
have  such  retroactive  effect.  Sedgwick  on  Stat,  and  Con.  Law  (1 
ed.)  190 ;  W  oart  v.  Winnick,  3  ]N .  H.  477 ;  Towle  v.  Eastern  K. 
E.  Co.,  18  N.  H.  547 ;  Willard  v.  Harvey,  24  N.  H.  342 ;  Wade 
on  Retroactive  Laws,  §  194.  Prior  to  the  act  of  March  10th, 
1871,  and  during  all  the  years  in  question,  the  revenue  laws  of  the 
State  required  all  taxes  against  corporations  to  be  levied  on  the 
shares  ox  their  capital  stock,  and  not  on  their  propertv,  and  de- 
clared such  taxes  a  lien  on  said  shares  and  not  a  hen  on  their  prop- 
erty, and  hence  if  the  act  of  March  lOth,  1871,  was  intended  by 
the  legislature  to  authorize  taxes  to  be  levied  from  1862  to  1871 
on  property  which  was  not  the  subject  of  taxation  during  said 
years,  tnen  said  act  was  to  that  extent  retrospective  and  void  un- 
der the  constitution  of  the  State.  R.  S.  1866,  p.  1331,  §§  30,  31, 
32 ;  ib.,  p.  1342,  §§  25,  26 ;  Gen.  St.  1865,  p.  103,  §§  27,  28,  29  ; 
ib.  p.  113,  §§  28,  29;  Const. Mo.  1865,  art.  1,  §8 ;  Sedgwick  on 
Stat,  and  Con.  Law,  190.  Both  methods  of  taxation  cannot  be  en- 
forced at  the  same  time,  as  it  would  amount  to  double  taxation. 
H.  &  St.  Jo.  R.  R.  Co.  V.  Shacklett,  30  Mo.  658 ;  Tallman  v.  But- 
ler County,  12  Iowa,  531.  By  section  6  of  the  amended  charter  of 
the  North  Missouri  R.  R.  Co.  all  the  property  of  said  companv  was 
by  statute  made  and  declared  to  be  personal  estate,  and  as  sucli  was 
vested  in  the  respective  shareholders  of  said  company,  in  propor- 
tion to  the  number  of  shares  held  by  each  ;  and  it  appearing  from 
the  record  that  all  said  property  remained  personal  estate,  and  as 
such  vested  in  said  shareholders  until  the  sale  of  said  road  to  Jes- 
Bup,  on  Au^st  6th,  1871,  it  was  not  competent  for  the  legislature 
(as  afi^ainst  tlie  St.  Louis,  Kansas  City  and  Northern  Ry.  Co.,  who 
purchased  February  6th,  1872)  to  authorize  said  property  to  be 
afterwards  assessed  or  taxed  as  real  estate,  for  the  same  years  said 
property  had  been  by  law  declared  to  be  personalty.  If  the  shares 
were  taxed,  then  no  further  assessment  of  tne  property  for  the 
same  year  could  be  made.  To  tax  the  shares  was  to  exempt  the 
property  represented  by  the  shares.  H.  &  St.  Jo.  R.  R.  Co.  v. 
Shacklett,  30  Mo.  558 ;  Tollman  v.  Butler  Co.,  12  Iowa,  531  ; 
Middlesex  R.  R.  Co.  v.  Charlestown,  8  Allen,  333 ;  Wilmington  R. 
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R.  Co.  V.  Reid,  13  Wall.  264 ;  State  ex  rel.  N.  J.  R.  R.  Co.  v. 
Haight,  34  N.  J.  L.  319. 

W  m.  A.  Alexander  and  H.  C.  Lackland,  for  respondent : 
There  can  be  no  qneetion  about  the  constitutionality  of  the  act  of 
1871.  State  v.  Severance,  65  Mo.  378 ;  Washington  Co.  v.  R  R. 
Co.,  58  Mo.  375 ;  Pacific  R.  R.  Co.  v.  Watson,  61  Mo.  57  ;  State 
V.  R.  R.  Co.,  60  Mo.  143.  The  lien  and  liability  for  taxes  had 
been  a  charge  on  tlie  property  ever  since  1862.  It  could  not  be 
evaded  by  a  transfer.  The  policy  of  the  law  will  not  permit 
taxes  to  be  evaded  in  any  manner  whatever,  as  lon^  as  the  prop- 
erty is  in  sight  and  can  be  followed.  Wellshear  v.  Kelley,  69  Mo. 
343  ;  State  v.  Heman,  70  Mo.  441 ;  s.  c,  7  Mo.  App.  420.  The 
Korth  Missouri  R.  R.  Co.  is  and  has  been  since  August,  1871,  insol- 
vent.  The  act  of  1871  was  notice  to  all  the  world  (if  notice  was 
necessary)  of  the  State's  intention  to  enforce  its  lien  for  itself  and 
all  its  municipalities.  The  lien  for  taxes  is  necessarily  prior  to  all 
other  liens,  and  the  lien  for  the  last  year  is  prior  to  all  other  years. 
On  no  other  principle  could  the  government  be  maintained  and 
the  burthen  of  taxation  be  made  to  bear  equally  and  justly  on  all 
alike.  Under  all  the  laws  from  1855  down,  the  taxes  were  treated 
as  debts  due  from  the  corporation,  and  not  from  the  shareholders. 
Tliere  is  nowhere  anything  to  exempt  the  property  of  the  North 
Missouri  R.  R.  Co.  from  taxation,  or  to  require  it  to  be  assessed  to 
the  shareholders.  On  the  contrary,  the  law  required  the  stock  and 
property  to  be  assessed  against  the  corporation ;  and  it  looked  to 
the  corporation  for  the  payment  of  the  taxes,  and  not  to  the  stock- 
holders. But  the  property  was  not  assessed  in  any  shape.  If  it  be 
maintained  that  it  ought  to  have  been  assessed  in  shares,  then  it  is 
evident  that  the  company  was  derelict  in  its  duty  in  not  delivering 
a  list  of  the  shares  to  the  ajssessor ;  and  the  company  cannot  now 
be  heard  to  complain  that  the  property  was  not  assessed  in  that 
way.  According  to  the  theory  of  the  defendant,  the  shares  repre- 
sent the  property,  and  the  property  represents  the  shares ;  and 
theoretically  in  law  they  are  both  equal  in  value ;  one  is  the  equiv- 
alent of  the  other.  The  result  ought  to  be  the  same  in  either  case, 
whether  we  assess  the  property  or  the  stock.  It  must  be  conceded 
that  the  State  has  power  to  tax  one  or  the  other,  or  either,  at 
its  pleasure  interchangeably.  Now,  even  if  it  be  conceded  that  the 
laws  in  force  for  the  years  in  question  required  the  property  to 
be  assessed  in  shares,  yet,  if  by  the  neglect  of  the  omcers  of 
the  company,  it  was  not  done,  we  are  unable  to  see  that  there  is 
any  principle  of  law  to  prevent  the  legislature  from  afterwards  as* 
sessing  the  property  instead  of  the  shares  for  the  years  omitted. 
State  V.  Dulle,  48  Mo.  282 ;  St.  Joseph  v.  R.  R.  Co.,  89  Mo. 
476 ;  State  v.  R.  R.  Co.,  60  Mo.  143 ;  St.  Louis  M.  L.  Ins.  Co.  v. 
Charles,  47  Mo.  462,  466,  467 ;  H.  &  St.  Jo.  R.  R.  Co.  v.  State 
Board,  64  Mo.  294,  307 ;  Cooley  on  Tax.,  pp.  221,  222,  223,  238 
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to  230 ;  State  E.  R  Tax  Cases,  92  IT.  S.  576  ;  Bailev  v.  Masruire, 
22  Wall.  229  ;  Tucker  v.  Ferguson,  22  Wall.  527,  575 ;  WestWis. 
Ry.  Co,  V.  Supervisors,  93  TJ.  S.  595 ;  Grim  v.  School  District, 
67  Pa.  St.  433. 

Hknet,  J. — This  suit  was  instituted  in  the  circuit  court  of  St. 
Charles  county  against  the  defendants  for  the  recovery  of  taxes 
levied  upon  the  raihoad  and  other  real  and  personal  property  of 
the  North  Missouri  R.  R.  Co.  in  1872,  for  ten  years,  from  1862  to 
1871,  inclusive.  The  property  in  question,  prior  to  1872,  had  not 
been  assessed  for  either  of  those  years,  and  the  levy  in  1872  was 
made  under  an  act  of  the  legislature,  approved  March  10th,  1871. 
After  that  act  was  passed,  and  before  the  levy  of  the  taxes  sued  for, 
the  Nortli  Missouri  R.  R.  and  all  the  other  property  of  that  cor- 
poration were  sold  and  conveyed  to  Morris  K.  Jessup,  who  subse- 
Quently  sold  and  conveyed  the  same  to  the  St.  Louis,  Kansas  City 
&  Northern  Ry.  Co.  Defendants  had  judgment  in  the  circuit 
court,  which,  on  appeal  to  the  St.  Louis  court  of  appeals,  was  re- 
versed, and  they  have  appealed  to  this  court. 

Was  the  property,  as  contradistinguished  from  the  capital  stock 
of  the  company,  subjected  to  taxation  for  any  of  the  years  from 
1862  to  1871  inclusive?  This  is  the  controlling  question  in  the 
case. 

By  an  act  of  the  legislature  approved  January  7th,  1853,  amend- 
atory of  the  act  incorponating  the  North  Missouri  R.  R.  Co.,  it 
was  provided  that  "  the  capitsu  stock,  together  with  all  machines, 
wagons,  cars,  engines  or  carriages  belonging  to  the  company,  to- 
gether with  all  their  works  and  other  property,  and  all  profits 
which  shall  arise  from  the  same,  shall  be  vested  in  the  respective 
shareholders  of  the  company  forever  in  proportion  to  their  respec- 
tive shares,  and  the  same  shall  be  deemed  personal  estate  and  be 
exempt  from  any  public  charge  or  tax  whatsoever,  for  the  period 
of  five  years  after  the  passage  of  this  act."  Sess.  Acts  1853,  p. 
323,  §  6.  By  this  act  the  capital  stock  and  all  other  property  of 
that  corporation  were  exempt  from  taxation  until  January  7th, 
1858,  and  after  that  date  as  long  as  section  6,  of  the  act  of  1853, 
supra,  remained  unrepealed,  the  property  of  the  company  was  sub- 
ject to  taxation  only  as  personal  property  in  a  manner  to  be  pre- 
scribed by  the  general  assembly.  Bangor  &  Pise.  R.  R.  Co.  v, 
Harris,  21  Me.  233.  By  the  express  declaration  of  the  statute,  all 
its  capital  stock  and  other  property  was  vested  in  the  holders  of 
the  stock  forever  as  personal  property.  By  the  revenue  law  in 
force  when  the  period  for  which  the  property  was  exempt  from 
taxation  expired,  it  was  provided  that :  "  For  the  support  of  the 
government,  etc.,  a  tax  shall  be  levied  on  the  following  objects, 
.  .  .  shares  of  stock  in  incorporated  companies,  at  their  cash  value, 
excepting  manufacturing  companies,  the  property  of  which  alone 
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shall  be  taxed  .  .  all  property  ovmed  by  incorporated  companies 
over  and  above  their  capital  stock." 

It  is  clear  that  by  that  law  the  property  of  the  corporation,  ex- 
cept snch  as  it  owned  over  and  above  its  capital  stock,  was  not  sub- 
jected to  taxation.  The  State  conld  have  taxed  either  the  capital 
stock  or  the  property  of  the  corporation,  and  might  have  imposed 
the  tax  on  the  shareholders,  or  against  the  corporation,  on  the  ag- 
gregate of  its  capital  stock.  It  may  be  conceded,  only  for  the  pur- 
pose of  the  argument,  what  has  never  been  held  by  any  court,  that 
it  could  have  subjected  to  taxation  the  shares  of  individual  stock- 
holders, the  capital  stock,  and  the  property ;  but  the  question  is, 
had  the  legislature,  up  to  1871,  seen  proper  to  do  so? 

That  property  is  subject  or  liable  to  be  taxed,  and  has  been  sub- 
jected to  taxation,  are  not  one  and  the  same  thing.  Prior  to  the 
adoption  of  the  constitution  of  1865,  the  legislature  frequently  ex- 
empted property  from  taxation  by  express  enactment.  All  the 
property  in  the  State  was  subject  to  taxation,  and  such  as  was  ex- 
empted by  statute,  like  that  or  the  North  Missouri  R.  K.  Co.,  might 
have  been  subjected  to  taxation,  or,  in  other  words,  was  liable  to  be 
taxed,  but  was  not  subjected  to  taxation,  but  exempted.  From 
1858  to  1871  the  property  in  question,  as  real  and  personal  estate, 
was  not  subjected  to  taxation,  and  without  a  repeal  of  section  6  of 
the  act  of  1853,  was  not  subject  to  taxation,  except  as  real  or  per- 
sonal estate. 

In  lieu  of  a  tax  against  the  property  of  a  corporation,  the  State 
imposed  a  tax  upon  the  shares  of  its  capital  stock  owned  by  indi- 
viduals, and  sections  17,  18,  and  19  of  the  act  of  1857,  which  were 
retained  in  every  revenue  law  passed  until  1871,  provided  as  fol- 
f ows :  Section  17.  Persons  owning  shares  of  stock  in  banks  and 
other  incorporated  companies  taxable  by  law,  are  not  required  to 
deliver  to  the  assessor  a  list  thereof,  but  the  president  or  other 
chief  officer  of  such  corporation  shall  deliver  to  the  assessor  a  list 
of  all  shares  of  stock  held  therein  and  the  names  of  the  persons 
who  hold  the  same.  Section  18  provides  that  the  taxes  on  such 
shares  shall  be  paid  by  the  corporations  respectively,  and  gives  the 
corporation  a  lien  on  such  shares,  respectively,  for  the  amount  so 
paid,  and  section  19  imposes  a  forfeit  of  $1000  upon  the  president 
or  other  chief  officer  who  shall  fail  to  comply  with  section  17. 
That  the  taxes  thus  levied  were  levied  against  the  individuals  own- 
ing the  stock,  and  not  against  the  corporation,  would  seem  to  be  a 
legitimate  conclusion  from  those  provisions  in  connection  with  sec- 
tion 1  of  the  same  revenue  law,  which  expressly  declared  that  the 
tax  should  be  levied  ^^  on  shares  of  stock  in  incorporated  companies 
at  their  cash  value."  Section  17  exempts  persons  owning,  shares 
of  stock  from  the  duty  of  delivering  to  the  assessor  a  list  thereof. 
Section  18  speaks  of  the  taxes  assessed  on  ^'  shares  of  stock  em- 
braced in  said  list,"  and  requires  the  corporation  to  pay  the  tax, 
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and  anthorizeB  it  to  "  recover  from  the  owners  of  snch  shares  the 
amount  so  paid,  or  deduct  tlie  same  from  the  dividends  accming 
to  snch  shares,"  and  gives  the  corporation  a  lien  on  such  shares  re- 
spectively. If  it  was  the  purpose  to  levy  the  tax  against  the  cor- 
poration on  its  capital  stock,  there  was  no  necessity  for  any  men- 
tion of  individual  stockholders  ;  still  less  for  giving  the  corporation 
a  lien  upon  its  own  property  for  a  debt  due  from  itself.  The  fact 
that  the  corporation  was  required  to  pay  the  tax  on  the  shares  does 
not  alter  the  character  of  the  tax.  Burroughs  on  Taxation,  171 ; 
National  Bank  v.  Commonwealth,  9  Wall.  360. 

But,  it  is  contended,  that  if  this  was  a  tax  against  the  share- 
holders, the  corporation  has  escaped  taxation  entirely.  This  ar- 
gument overlooks  the  fact  that  taxing  the  shares  of  individual 
stockholders  is  one  way  of  taxing  the  property  of  the  corporation. 
Taxing  the  shares  against  the  stockholders,  and  also  the  capital 
stock,  or  the  property  represented  by  the  capital  stock,  is  duplicate 
taxation.  State  v.  iBranin,  23  N.  J.  L.  484;  National  Bank  v. 
Commonwealth,  9  Wall.  360;  Angell  &  Ames  on  Corp.  (8  ed.) 
§§  460,  461 ;  Smith  v.  Burley,  9  N.  H.  423 ;  Middlesex  R.  R.  Co. 
V.  Charlestown,  8  Allen,  330 ;  Gordon  v.  Baltimore,  6  Gill,  231 ;  Bal- 
timore V.  B.  &  O.  R.  R.  Co.,  6  Gill,  288;  Am,  Bank  v.  Mumford, 
4  R.  I.  478 ;  Providence  Institution  v.  Gardiner,  4  R.  I.  488 ; 
Burroughs  on  Taxation,  174. 

Mr.  Burroughs  says :  "  When  the  question  is  one  as  to  the  in- 
tention of  the  legislature,  the  argument  that  a  tax  on  capital  and 
shares  is  double  taxation  is  one  of  great  weight,  and  the  intention 
will  not  be  imputed  unless  the  language  is  clear  and  explicit." 
Judge  Cooley,  in  his  work  on  the  same  subject,  says :  "  A  con- 
struction of  the  law  is  not  to  be  adopted  that  would  subject  the 
same  property  to  be  twice  charged  for  the  same  tax,  unless  it  was 
required  by  the  express  words  of  the  statute,  or  by  necessary  im- 
plication." Cooley  on  Taxation,  166.  Some  of  the  authorities 
above  cited  go  further,  and  hold  that  a  tax  imposed  on  both  the 
shares  of  stock  against  the  shareholders,  and  also  on  the  capital 
stock  against  the  corporation,  is  unconstitutional.  Angell  &  Ames ; 
State  V.  Branin,  supra.  Not  only  was  there  no  clear  expression  of 
legislative  intent,  within  the  years  1862  to  1871,  to  tax  both  the 
individual  shares  and  the  capital  stock,  or  the  capital  stock  and  the 
property,  but  section  1  of  the  act  of  1857,  and  sections  17,  18,  and 
19  of  that  act,  manifestly  express  a  contrary  intent. 

But,  even  conceding  that  the  tax  levied  under  that  and  succeed- 
ing revenue  laws  of  tne  same  import  was  a  tax  against  the  corpora- 
tion on  its  capital  stock,  there  was  no  law  prior  to  1871  imposing 
taxes  on  both  the  capital  stock  of  corporations  and  their  other 
property,  except  such  as  they  may  have  owned  over  and  above 
their  capital  stock.  Such  taxation  would  be  double  taxation,  and 
althongn  many  cases  may  be  found  which  hold  that  double  taxation 
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is  not  neceeearily  nnconstitntional,  all  are  agreed  that  no  revenue 
law  is  to  receive  sneh  a  construction,  unless  the  express  words  of 
the  statute  require  it,  or  it  is  forced  by  necessary  implication.  The 
1st  section  of  the  revenue  law  of  1857,  requiring  the  tax  to  be 
levied  on  the  shares  of  the  capital  stock  and  on  property  owned 
by  corporations  over  and  above  their  capital  stock,  as  enectually 
exempted  the  property  from  taxation  as  ii  it  had  been  expressly  so 
provided,  and  if  the  tax  levied  were  against  the  individual  owners 
of  the  shares,  it  was  equally  a  legislative  exemption  of  the  capital 
stock  in  favor  of  the  corporation. 

If  the  assessment  provided  by  sections  17,  18,  and  19  of  the  act 
of  1857,  was  a  mode  of  levying  the  tax  on  the  capital  stock  against 
the  corporation,  was  the  tax  a  lien  on  the  prope]*ty  of  the  corpora- 
tion? 

While  the  capital  stock  represents  the  property  and  the  propertv 
the  capital  stock  of  the  corporation,  the  one  is  not  the  other.  A 
tax  levied  on  the  railroad  and  rolling  stock,  would  not  be  a  lien 
on  the  capital  stock,  in  the  absence  oi  an  express  provision  of  law, 
certainly  not  under  a  law  declaring  a  lien  on  property  for  the 
taxes  levied  thereon.  There  is  no  more  reason  for  holding  a  tax 
on  the  capital  stock  to  be  a  lien  on  the  other  property  of  the  cor- 
poration. The  other  property  of  the  corporation  is  the  capital 
stock,  in  the  same  sense  that  the  capital  stock  is  the  other  prop- 
erty. In  one  sense,  a  tax  on  the  capital  stock  is  a  tax  on  the  prop- 
erty. The  State  had  the  option  to  levy  it  on  the  property  directly, 
or  indirectly  on  the  capital  stock,  or  shares  of  capital  stock.  It 
makes  no  difference  to  the  State  which  mode  she  selects,  but  the 
mode  selected  makes  a  very  serious  dijSEerence  with  an  innocent 

Eurchaser  of  the  property.  Certainly  a  tax  against  the  share- 
olders  on  their  respective  shares  would  not,  in  the  absence  of  an 
express  provision  of  law,  be  a  lien  on  the  capital  stock,  and  yet  it 
is  a  mode  of  taxing  the  capital  stock.  The  shares  of  the  respective 
shareholder  represent  the  aggregate  of  the  capital  stock  no  less 
than  the  capital  stock  represents  the  other  property  of  the  corpora- 
tion. We  are  of  the  opinion  that  there  was  no  lien  upon  the 
property  of  the  North  Missouri  E.  E.  Co.,  other  than  that  on  the 
shares  of  the  capital  stock  givea  to  the  corporation  ;  that  there  was 
no  lien,  or  any  way  of  obtaining  a  lien  for  State  or  county  taxes, 
either  on  the  capital  stock,  or  property  of  a  corporation,  for  State 
or  county  taxes  prior  to  1871. 

Is  it  within  the  power  of  the  legislature,  as  against  an  innocent 
purchaser  of  property,  after  his  purchase,  to  levy  taxes  for  years 
before  he  purchased,  and  declare  a  lien  therefor  on  the  property 
which  was  not  subjected  to  taxation  for  those  yeare  ? 

We  concede  the  right  of  the  legislature  to  change  the  mode  of 
taxing  any  property  which  has  been  subjected  to  taxation.  For 
instance,  if  the  legislature  should,  as  it  might,  provide  for  levying 
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taxes  on  the  income  from  land,  instead  of  the  land  itself,  it  might 
change  the  mode  to  a  direct  tax  against  the  land  as  between  the 
original  owner  and  the  State ;  but  suppose  the  tax  on  the  income 
were  not  declared  a  lien  on  the  land,  and  the  original  owner  should 
sell  the  property,  would  it  be  competent  for  the  legislature  after- 
wards to  change  the  mode  and  levy  the  unpaid  income  tax  upon 
the  property,  and  declare  it  a  lien  thereon  against  the  purchaser  ? 
This  would  be  a  retrospective  law,  impairing  the  obligation  of  the 
contract  between  the  grantor  and  the  grantee  of  the  land,  imposing 
burdens  upon  the  latter  which  the  former  should  have  borne,  for 
which  the  grantee  would  have  no  remedy  against  his  grantor 
on  the  covenant  against  incumbrances,  or  any  of  the  usual  cove- 
nants in  a  deed,  because  the  tax  was  not  an  incumbrance  on  the 
land  when  the  deed  was  executed,  bulL  a  mere  personal  charge 
against  the  grantor.  It  would  be,  in  enect,  to  charge  one  with  a 
pecuniary  debt  or  obligation  which  rested  upon  another.  There  is 
no  warrant  in  the  constitution  for  such  legislation. 

The  case  at  bar  is  stronger  against  the  act  of  1871,  if  it  receives 
the  construction  contended  "for  by  respondent's  counsel,  than  the 
case  supposed,  for  by  that  construction  not  only  the  mode  but  the 
subject  of  taxation  was  changed,  so  as  to  impose  upon  a  purchaser 
a  liability,  and  upon  his  property  a  lien,  neither  of  which  existed 
when  he  made  his  purchase. 

With  respect  to  the  taxes  in  controversy,  for  the  years  1868  to 
1871,  inclusive,  another  question  is  presented.  By  an  act  of  the 
legislature,  approved  March  17th,  1868,  amendatory  of  the  charter 
of  the  North  Missouri  R.  R.  Co.,  it  was  declared  that :  "  The 
North  Missouri  Raih'oad  and  the  west,  branch  thereof  when  com- 
pleted to  Kansas  City,  shall  be  subject  to  taxation  on  the  cash  value 
thereof  at  the  rate  assessed  by  the  State  on  other  real  and  personal 
property  of  like  value."  Conceding,  as  contended  by  respondent's 
counsel,  that  this  operated  to  repeal  section  6  of  the  act  of  1853, 
which  declared  that  the  property  of  the  North  Missouri  R.  R.  Co. 
should  be  vested  in  the  shareholders  forever,  and  be  deemed  per- 
sonal estate,  and  that  the  general  assembly  thereafter,  if  it  saw 
proper,  could  tax  it  as  real  and  personal  estate,  according  to  its 
value  and  character,  was  there  any  law  in  force,  in  either  of  the 
years  1868  to  1871,  which  required  the  taxation  of  that  property? 

The  revenue  law  for  those  years  differed  in  its  phraseology  from 
previous  revenue  laws  with  respect  to  the  enumeration  of  property 
to  be  taxed.  Former  laws  specifically  named  the  kinds  of  property 
to  be  taxed,  while  the  act  of  1865,  following  the  constitution  of 
1865,  declared,  in  effect,  that  taxes  should  be  levied  on  all  property, 
real  and  personal.  That  constitution  contained  an  inhibition 
against  the  exemption  of  any  person  or  corporation  from  taxation. 
It  however  did  not  repeal  the  6th  section  of  the  act  of  1853.  That 
was  not  effected  until  the  amendatory  act  of  1868  was  passed  and 
18  A.  &  E.  R.  Cas.— 28 
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accepted  by  the  corporation,  if  then.  Wliile  the  revenue  law  of 
1865  declared  that  all  property,  real  and  personal,  should  be  taxed, 
it  contained  the  same  provisions  with  regard  to  the  mode  of  taxing 
the  capital  stock  of  corporations  as  the  revenue  law  of  1857,  above 
quotea.  Sections  27,  28  and  29  of  the  revenue  law  of  1865  (K. 
S.  1865,  p.  103)  are  identical  with  sections  17,  18  and  19  of  the 
act  of  1857.  Those  sections  of  the  act  of  1857  prescribed  a  mode 
of  assessing  the  capital  stock  of  corporations,  whose  other  property 
was  exempt  by  the  very  terms  of  the  law.  The  retention  of  the 
same  sections  in  the  act  of  1865,  is  conclusive  that  the  legislature 
intended  to  adopt  the  same  mode  of  levying  taxes  on  the  capital 
stock  of  corporations. 

That  it  was  competent  for  the  legislature  to  choose  between  the 
different  methods  of  taxing  the  property  of  corporations,  we  think 
clear,  notwithstanding  tne  constitution  and  the  law  of  1865  re- 
quired all  property  to  be  taxed.  It  could  not  have  been  intended 
by  the  constitution  or  the  law,  that  corporations  should  be  taxed 
on  both  their  capital  stock  and  property  represented  by  that  capital 
stock,  or  that  the  legislature  should  be  restricted  to  the  one  mode 
or  the  other.  The  option  still  remained  with  the  legislature  to 
impose  the  tax  on  the  capital  stock  or  the  other  property,  and  that 
option  it  did  exercise  by  imposing  the  tax,  from  1865  to  1871,  on 
the  shares  of  the  capital  stock. 

Tlie  act  of  1868  did  not  subject  the  property  of  the  North  Mis- 
souri K.  R.  Co.  to  taxation.  It  made  it  subject,  liable  to  be  taxed, 
as  real  or  personal  property,  according  to  its  actual  value.  This  is 
all  that  can  be  claimed  for  it.  That  act  had  no  more  the  effect 
to  tax  the  property  than  the  constitution  of  1865  to  tax  all  the 
railroad  property  and  property  of  banking  and  other  corporations 
in  the  State.  Section  36,  article  11,  of  that  constitution,  provided 
that "  No  propeii;y,  real  or  personal,  shall  be  exempt  from  taxa- 
tion," except  public  school  property,  property  owned  by  the 
United  States,  this  State,  or  counties  or  municipal  corporations 
within  this  State.  The  effect  of  that  section  was  to  require  the 
legislature  to  tax  all  property,  except  that  embraced  in  the  ex- 
ceptions, and  the  construction  placed  by  respondent's  counsel  on 
the  act  of  1868,  which,  if  correct,  applies  as  well  to  the  constitu- 
tion of  1865,  would  require  the  legislature  to  levy  taxes  on  the 
property,  real  and  personal,  of  all  corporations,  and  yet,  until  the 
act  of  1871,  the  shares  in  the  capital  stock  only,  and  not  the  pro}>- 
erty,  was  subjected  to  taxation.  That  section  of  the  constitution 
applies  with  as  much  force  to  the  property  of  other  corporations, 
as  the  act  of  1868  to  the  property  of  the  North  Missouri  xC.  R.  Co., 
but  the  property  of  other  corporations,  as  contradistinguished  from 
capital  stock,  was  not  subjected  to  taxation  until  the  passage  of  the 
act  of  1871.  It  was  subject,  liable  to  be  taxed,  but  the  legislature, 
in  its  discretion,  saw  proper  to  tax  the  capital  stock  instead,  which, 
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it  is  conceded,  was  within  the  legislative  discretion.  It  could 
choose  either  one  of  the  modes,  that  of  taxing  the  property,  the 
capital  stock,  or  shares  of  capital  stock,  and  having  selected  one^ 
with  no  intention  expressed  to  tax  either  of  the  others,  there  can 
be  no  pretence  that  either  of  the  others  has  been  subjected  to 
taxation. 

Whether  the  capital  stock  of  the  North  Missouri  E.  R.  Co.,  or 
the  shares  of  that  capital  stock,  were  in  fact  taxed  for  the  years 
1862  to  1871,  is  of  no  importance. in  the  determination  of  the  legal 
questions  involved. 

The  shares  of  the  capital  stock  only  were  subjected  to  taxation; 
and  under  the  act  of  1871,  the  board  of  equalization  was  not  au- 
thorized to  levy  the  taxes  in  question  upon  the  road-bed,  rolling 
stock  and  other  real  and  pereonal  property  of  the  North  Missouri 
K.  R.  Co.,  even  if  it  had  been  within  the  constitutional  power  of  the 
general  assembly  to  authorize  it.  By  selecting  the  shares  of  the 
capital  stock  for  taxation,  and  not  including  the  capital  stock  of  the 
corporation  or  its  other  property  as  objects  of  taxation,  they  were 
as  clearly  exempt,  under  the  authorities  above  cited,  as  if  exempt- 
ed by  express  terms.  That  act  provided  a  method  of  assessing 
taxes  against  railroad  corporations  different  from  that  which  had 
previously  prevailed,  requiring  the  president  or  other  chief  officer 
to  furnish  to  the  State  Auditor  a  statement  in  detail  of  all  the 
property  of  the  company,  including  road-bed,  rolling  stock,  etc., 
upon  which  taxes  were  thereafter  to  be  levied;  and  section  3  of  the 
act  reads  as  follows :  "  In  case  any  such  railroad  or  other  property 
of  any  such  company  heretofore  specified  shall  have  been  subject- 
ed to  taxation,  prior  to  the  passage  of  this  act,  for  any  year  for 
which  it  shall  not  have  been  assessed  and  paid  taxes,  then  a  sepa- 
rate return  for  each  year  for  which  taxes  shall  not  have  been  paid 
shall  be  made  as  herein  required."  It  is  not  that  "  if  any  railroad 
company"  shall  have  escaped  taxation,  but  "if  any  such  railroad  or 
other  property  of  any  sucn  company"  shall  have  escaped.  By  its 
express  terms,  this  section,  the  one  under  which  the  taxes  in  ques- 
tion were  levied,  I'elated  only  to  property,  which,  prior  to  its  pas- 
sage, had  been  subjected  to  taxation  and  escaped  it,  and  the  board 
of  equalization  was  not,  by  that  section,  autnorized  to  levy  back 
taxes  upon  property  which  had  not  therefore  been  subjected  to 
taxation.  There  may  have  been  railroad  property  subjected  to 
taxation  which  had  escaped.  The  capital  stock,  or  shares  thereof, 
or  property  owned  by  such  corporations  over  and  above  their  capi- 
tal stock,  may  have  escaped  taxation ;  and  whether  the  property  of 
the  North  Missouri  B.  K.  Co.,  or  its  capital  stock,  or  shares  there- 
of, had  or  had  not  escaped  taxation,  there  was  no  authority  con- 
ferred upon  the  board  of  equalization  to  levy  back  taxes  which 
should  have  been  assessed  by  law  for  the  years  from  1862  to  1871 
against  the  shares  of  the  capital  stock,  or  the  capital  stock,  upon 
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other  property  of  the  North  Missouri  R.  R.  Co.,  which,  prior  to 
1871,  had  not  been  subjected  to  taxation. 

Jessup  was  an  innocent  purchaser.  True,  he  purchased  after 
the  passage  of  the  act  of  1871,  prior  to  the  levy  of  the  taxes  in 
question,  but  that  act  gave  him  no  notice,  actual  or  constructive, 
tnat  the  North  Missouri  R.  R.  Company  was  in  arrears  to  the  State 
or  county  of  St.  Charles  for  taxes,  certainly  not  for  taxes  charge- 
able against  the  property  purchased  by  him  upon  which  no  law  had 
imposed  taxes  prior  to  that  date.  It  is  immaterial,  however,  what, 
if  any,  notice  Jessup  or  the  St.  Louis,  Kansas  City  &  Northern  Ry. 
Co.  had  that  the  North  Missouri  R.  R.  had  not  paid  the  taxes  for 
the  years  named,  levied  upon  the  capital  stock  or  shares  thereof, 
if  our  views  on  the  other  questions  considered  are  correct. 

The  judement  of  the  court  of  appeals  is  reversed.  Hough,  C.  J., 
and  Ray,  tf.,  concur ;  Norton,  J,  dissents. 

Sherwood,  J. — -I  did  not  have  the  advantage  of  hearing  the  oral 
argument  in  this  cause.  At  present  I  incline  to  concur  in  the 
alSve  opinion  as  to  the  period  prior  to  the  act  of  1868 ;  as  to  the 
time  subsequent  to  that  period,  I  am  in  more  doubt.  I  will  exam- 
ine the  whole  matter  hereafter  and  write  a  separate  opinion. 

Norton,  J. — ^Not  being  able  to  reach  the  conclusion  arrived  at 
by  a  majority  of  the  court,  owing  to  the  exceptional  importance 
of  the  case  and  the  principles  involved  I  deem  it  proper  to  state 
the  ground  for  my  dissent. 

It  is  so  clear  that  no  argument  is  necessary  to  show,  that  after 
the  expiration  of  five  yeai-s  from  the  passage  of  the  act  of  1853, 
exempting  the  North  Missouri  R.  R.  Co.  from  taxation  for  that 

{)eriod,  it  was  liable  to  be  taxed  after  that  time.  Under  the 
aw  in  force  at  the  time  said  corporation  became  subject  to  taxa- 
tion, viz.,  in  1858,  it  was  made  the  duty  of  "its  president  or  chief 
officer  to  deliver  to  the  assessor  a  list  of  all  shares  of  stock  held 
therein  and  the  names  of  the  persons  holding  the  same."  It  was 
also  provided,  that  "  the  taxes  assessed  on  the  shares  of  stock  em- 
braced in  such  list  shall  be  paid  by  the  corporations  respectively, 
and  they  may  recover  from  the  owners  of  such  shares  the  amount 
so  paid  by  them  or  deduct  the  same  from  the  dividends  accruing  on 
such  shares ;  and  the  amount  so  paid  shall  be  a  lien  on  such  shares 
respectively,  and  shall  be  paid  before  a  transfer  thereof  can  be 
made." 

It  appears  in  this  case  that  from  the  years  1862  to  1871  inclusive, 
the  said  North  Missouri  Railroad  was  neither  assessed  according  to 
the  above  mode  of  assessment,  nor  any  other  mode,  and  that  for 
the  said  years  it  escaped  taxation  entirely,  although  subject  to  it. 
There  was  no  change  made  by  the  general  assembly  till  1868  in  the 
method  of  assessing  the  North  Missouri  R.  R.  Co.,  at  which  time  it 
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was  provided  in  section  4,  Acts  1868,  page  113,  that  "  the  North  Mis- 
souri Hailroad,  and  the  western  branch  thereof  when  completed  to 
Kansas  City,  shall  be  subject  to  taxation  on  the  cash  value  thereof 
at  the  rate  assessed  on  other  real  and  personal  property  of  like 
value."  After  the  passage  of  this  act  the  North  Missouri  Railroad 
was  no  longer  liable  to  be  assessed  on  its  value  as  ascertained  by  the 
capital  stock,  but  on  the  cash  value  of  its  property  as  other  property. 
The  only  difference  between  the  laws  of  1855,  1863  and  1865,  tax- 
ing corporations,  and  the  law  of  1868,  supra,  relating  to  the  taxa- 
tion of  the  North  Missouri  Railroad,  as  1  construe  them,  was  in  the 
method  of  ascertaining  the  value  of  its  property.  Prior  to  1868  its 
value  was  measured  and  ascertained  by  the  amount  of  its  capital 
stock ;  but  when  it  was  so  ascertained,  the  tax  imposed  was  a  tax 
which  the  corporation  was  required  to  pay,  and  to  which  the  State 
looked  alone  lor  payment.  The  property  of  the  corporation  was 
the  substance,  the  capital  stock  the  shadow.  It  was  tiie  substance 
and  not  the  shadow  intended  to  be  taxed  by  the  legislature.  After 
the  act  of  1868  was  passed,  the  capital  stock  was  no  longer  the 
measure  of  the  value  of  the  property  of  said  company,  but  by  that 
act  the  cash  value  of  the  property  was  to  govern  in  the  assessment 
and  lew  of  taxes.  In  the  case  of  the  State  v»  Hann.  &  St.  Jo.  R. 
R.  Co.,  60  Mo.  143,  it  was  held  that  it  was  within  the  power  of  the 
legislature  to  change  the  method  of  assessing  railroad  corporations. 

The  North  Missouri  Railroad  was  neither  assessed  under  the  law 
of  1868  nor  the  laws  in  force  prior  thereto  for  the  years  1862  to 
1871  inclusive,  and  in  1871  the  general  assembly  passed  an  act  to 
provide  for  a  uniform  system  of  assessing  and  collecting  taxes  on 
railroads,  the  third  section  of  which  is  as  follows :  "  In  case  any 
such  railroad  or  other  property  of  any  such  company  heretofore 
specified  shall  have  been  subjected  to  taxation  prior  to  the  passage 
of  this  act  for  any  year  for  which  it  shall  not  have  been  assessed 
and  paid  taxes,  then  a  separate  return  for  each  year  for  which  tastes 
shall  not  have  been  paid,  shall  be  made  as  herein  required."  This 
section,  in  my  judgment,  is  not  susceptible  of  any  other  construc- 
tion than  that  when  a  raikoad  shall  have  been  subjected — that  is, 
liable — to  taxation,  and  had  neither  been  assessed  nor  paid  taxes, 
for  any  preceding  year,  that  for  such  omitted  year  or  years  it  shall 
be  required  to  pay.  The  North  Missouri  Railroad,  being  liable  to 
taxation  for  the  yeare  1862  to  1871  inclusive,  and  not  having  been 
assessed  for  those  years,  either  on  its  value  as  ascertained  by  its 
capital  stock,  or  on  its  cash  value  as  other  real  and  personal  estate, 
under  the  provision  of  the  act  of  1871  above  quoted  was  liable  to 
assessment  and  taxation  for  the  years  thus  omitted. 

That  it  was  within  the  power  of  the  general  assembly,  when 
property  either  real  or  personal,  liable  to  taxation,  had  neither  been 
assessed  nor  taxed  for  any  year  or  years  for  which  it  might  and 
ought  to  have  been  assessed  and  taxed,  to  provide  for  the  assessment 
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and  taxation  of  the  property  for  snch  omitted  years^  is,  I  think, 
evident.  The  principle  is  so  consonant  with  every  sense  of  justice 
and  right,  that  it  needs  no  citation  of  anthorities  to  establish  it.  All 
property  protected  by  the  government  and  not  expressly  exempted 
from  taxation,  must,  under  the  constitution  and  laws  oi  our  State, 
contribute  to  its  support  and  maintenance,  and  these  contributions 
are  called  for  through  the  exercise  of  the  taxing  power,  with  which 
the  legislative  department  of  the  government  has  been  fully  clothed. 
Taxes  when  imposed  for  general  revenue  are  for  protection  afforded 
to  person  and  property,  and  such  taxes  will  always  become  odious 
if  they  are  to  be  borne  by  the  honest  and  well  disposed  citizens 
alone,  and  avoided  through  fraudulent  evasions  of  the  law  in  not 
returning  their  property  for  assessment,  or  paving  the  taxes  when 
levied,  by  those  who  are  willing  to  receive  the  protection  of  the 
government  without  paying  any  of  the  cost  of  conducting  it  or 
bearing  their  due  proportion  oi  its  burdens.  Taxes  are  imposed 
annually,  and  required  to  be  paid  annually,  to  defray  the  annual 
expenses  incurrea  in  affording  protection,  and  when  any  property 
subject  to  be  taxed  has  been  omitted  for  any  year  or  years  during 
which  it  has  been  protected,  the  general  assembly  has  as  much 
power  to  authorize  tlie  assessment  of  such  property  and  the  collec> 
tion  of  taxes  thereon  as  they  had  in  the  first  instance  to  impose  the 
tax,  and  the  assessment  when  made  and  the  taxes  when  levied  relate 
back  to  the  time  when  the  property  should  have  been  assessed,  and 
attach  as  a  lien  binding  the  property  and  superior  to  all  intervening 
incumbrances. 

The  doctrine  upon  the  subject  is  stated  by  Mr.  Blackwell  as  fol- 
lows :  ''  The  State  has  a  lien  upon  land  for  taxes  actually  levied, 
and  also  for  such  as  were  properly  chargeable  upon  the  land,  but 
by  reason  of  the  neglect  of  the  officers  intrusted  with  the  duty  of 
assessing  it  the  land  was  omitted  in  the  list  of  a  particular  vear. 
^  Back  taxes '  as  they  are  called  may,  therefore,  be  assessed  and  col- 
lected with  the  taxes  of  the  current  year,  although  the  land  upon 
which  they  are  chargeable  has  passed  into  the  hands  of  a  bona-tide 
purchaser.  This  power  grows  out  of  the  necessities  of  the  govern- 
ment, and  the  nature  of  a  tax  lien,  which  admits  no  property  in  the 
citizen  while  the  tax  remains  unpaid,  and  re^rds  the  land  as  a 
pledge,  perpetual  in  its  character,  to  pay  the  debts  and  current  ex- 
penses of  the  government.  It  would  be  a  violation  of  principle  to 
nold  that  a  public  right  shall  be  lost  by  the  mere  neglect  or  delay 
of  the  public  agent  to  enforce  it ;  and  in  the  absence  of  a  statute 
expressly  limiting  the  time  in  which  it  may  be  done,  back  taxes 
may  be  collected  at  any  time.  The  State  is  never  guilty  of  laches. 
In  many  cases  it  is  expressly  provided  that  assessments  and  reports 
of  delinquents  shall  be  made  not  only  of  taxes  for  the  current  but 
for  the  preceding  year  or  years.     Where  such  is  the  language  of 
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fhe  law,  the  right  to  collect  back  taxes  is  clear."  Blackwell  on  Tax 
Titles,  4th  ed.,  p.  184. 

So  it  was  said  by  this  court  in  the  case  of  Keating  v.  Craig,  73 
Mo.  508,  that  ^^  the  lien  of  a  special  tax<bill,  like  the  lien  for  gen- 
eral taxes,  is  superior  to  any  incumbrance,  subsequent  or  prior  to 
the  levy  of  the  tax  with  which  the  owner  may  charge  the  land." 
It  has  also  been  held  in  the  following  cases  that  if  A  convey  his 
land  to  B  by  deed  containing  covenants  against  incumbrances,  A 
could  be  held  liable  to  B  under  his  covenants  for  the  taxes  on  said 
land,  although  the  land  had  neither  been  assessed  for  taxation  nor 
the  tax  levied  at  the  time  of  the  sale  and  date  of  the  deed ;  and  the 
only  principle  upon  which  these  rulings  can  be  upheld  is,  that  the 
taxes,  although  not  assessed  at  the  time  of  the  sale,  became,  when 
they  were  assessed  and  levied,  an  incumbrance  and  lien  upon  the 
land  which  A  by  his  covenant  was  bound  to  remove.  Blossom  v. 
Van  Court,  34  Mo.  394 ;  Anderson  v.  Holland,  40  Mo.  600 ;  Mc- 
Laren V.  Sheble,  45  Mo.  130.  So  also  in  Minnesota,  Webb  v.  Bid- 
well,  15  Minn.  479.  So  also  in  Massachusetts,  Cochran  v.  Ouild^ 
106  Mass.  29.  So  also  in  case  of  State  to  use  of  Bosenblatt  v.  He- 
man,  70  Mo.  441,  in  which,  after  a  careful  consideration  of  the 
subject,  it  was  expressly  held  that  the  revenue  law  of  1865  gave 
the  State  a  lien  upon  real  estate  for  taxes,  and  as  respects  this 
question  the  revenue  law  of  1855  is  substantially  the  same  as  that 
of  1865.  But  more  than  that,  the  act  of  1871  ffave  an  express  lien 
on  the  property  of  corporations  for  the  taxes  wnich  the  act  author- 
ized, and  embraced,  as  I  constnie  it,  the  taxes  sued  for  in  this  case. 
,  The  following  principle  may  be  deduced  from  the  authorities 
above  cited,  viz.,  that  when  property  is  liable  to  taxation,  and 
which  has  neither  been  assessed  nor  taxed  for  any  year  or  years  for 
which  it  was  liable  to  be  assessed  and  taxed,  but  has  been  entirely 
omitted  for  such  year  or  years,  that  it  is  within  the  power  of  the 
legislature  to  provide  for  the  assessment  and  taxation  of  such  prop* 
erty  for  the  omitted  year  or  years,  and  when  such  assessment  is 
made  and  the  tax  levied  such  assessment  and  levy  relate  back  to 
the  time  when  it  ought  to  have  been  made,  and  the  tax  becomes  a 
lien  on  the  property  which  is  enforceable  against  it  although  it  may 
have  passed  into  the  hands  of  a  bonsr-fide  purchaser  before  such 
assessment  and  levy  were  made. 

I  am  unable  to  perceive  how,  under  the  operation  of  this  princi- 
ple, the  property  of  the  Noi'th  Missouri  R.  R.  Co.  which  was  liable 
to  taxation  for  the  years  1862  to  1871  inclusive,  and  which  the 
record  in  this  case  shows  was  neither  assessed  nor  taxed  for  any  of 
those  years,  cannot  be  subjected  to  the  payment  of  the  taxes  for  those 
yeai'B,  which  the  State  in  this  suit  is  seeking  to  enforce  against 
it — even  conceding  (which  I  however  deny)  that  Jessnp  and  the 
St.  Louis,  Kansas  City  &  Northern  Ry.  Co.  were  innocent 
purchasers.     My  opinion  is,  that  they  were  not  innocent  purcha- 
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sers  for  the  following  reason :  The  act  of  1871  which  authorized 
the  aBsesement  and  levy  of  taxes  on  the  property  in  question,  was 
passed  in  March,  1871,  five  months  before  tfessup  bought  the  prop- 
erty, his  purchase  having  been  made  in  August,  1871,  and  more 
than  ten  months  before  the  St.  Louis,  Kansas  City  &  Northern 
Hy.  Co.  purchased  of  Jessup,  the  said  company  having  purchased 
of  him  in  February,  1872,  on  the  first  day  of  which  month 
under  the  act  of  1871,  it  was  made  the  duty  of  said  company 
to  make  separate  returns  for  each  year  it  had  neither  been 
assessed  nor  taxed.  Both  of  the  said  purchasers  were  then  dis- 
tinctly notified  of  the  State's  claim,  and  they  are  presumed  to  have 
known  the  state  of  the  law  concerning  the  identical  property  with 
wliich  they  were  dealing  and  the  liability  of  the  property  to  assess- 
ment and  taxation  for  the  years  it  had  not  been  either  assessed  or 
taxed.  Especially  so,  as  the  said  act  of  1868,  which  notified  them 
that  the  property  of  the  North  Missouri  K.  R.  Co.  would  be  taxed 
on^its  casii  value,  constituted  the  first  link  in  the  chain  of  title  to 
Jessup  and  the  St.  Louis,  Kansas  City  &  Northern  Ry.  Co.  to  the 
property  of  the  North  Missouri  R.  R.  Co.,  and  without  which 
they  had  no  title.  And  especially  so,  as  the  said  act  of  1871  gave 
an  express  lien  for  all  taxes  on  said  property  till  they  were  paid. 

The  case  of  Heine  v.  Levee  Commissioners,  19  Wall.  655,  has 
been  invoked  as  an  authority  opposed  to  the  views  above  expressed. 
It  will  be  seen,  upon  an  examination  of  the  case,  that  it  lias  noth- 
ing to  do  with  the  case  in  hand.  One  point  of  the  case  in  judg- 
ment was  whether  the  plaintiffs,  who  were  owners  of  certain  bonds 
issued  by  levee  commissioners,  had  an  equitable  lien  on  the  real 
and  personal  property  of  said  parishes  for  the  payment  of  said 
bonds,  the  levee  commissioners  who  issued  them  having  resigned 
without  levying  a  tax  for  their  payment.  It  was  held  that  no  such 
lien  existed,  and  in  the  disposition  of  the  question  Justice  Miller 
expressly  declined  to  decide  the  question  whether  taxes  lawfully 
levied  are,  until  paid,  a  lien  on  the  property  against  which  they  are 
assessed,  and  observed  in  that  connection  '*  that  it  was  too  clear  for 
argument  that  taxes  not  assessed  are  no  liens."  Conceding  this 
to  be  so,  it  is  nevertheless  true,  according  to  the  decisions  of  this 
court  and  authorities  hereinbefore  cited,  when  real  property  which 
has  been  omitted  from  assessment  and  taxation  for  past  years  is 
assessed  and  taxed  for  such  omitted  years,  that  the  tax  then  be- 
comes a  lien  superior  to  all  others. 

The  objection  made  that  the  act  of  1871,  supra,  is  retrospective, 
and,  therefore,  unconstitutional,  I  think,  is  without  force.  A  law 
which  retrospects  and  looks  back  becomes  obnoxious  to  the  consti- 
tutional inhibition  against  the  passage  of  retrospective  laws,  only 
when  it  takes  away  or  impairs  vested  rights  acquired  under  exist- 
ing laws,  or  creates  a  new  obligation,  or  imposes  a  new  duty,  or 
attaches  a  disability  in  respect  to  transactions  or  considerations 
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already  past.  The  said  act  of  1871,  though  it  looks  to  the  past, 
does  not  interfere  with  any  vested  right,  neither  does  it  create  a 
new  obligation  nor  impose  a  new  duty.  It  only  seeks  the  per- 
formance of  a  duty  theretofore  imposed,  and  the  enforcement  of  an 
obligation  which  theretofore  rested  on  the  company.  Stripping  the 
case  of  all  redundant  and  irrelevant  matter,  and  the  sole  question 
presented  is  :  Can  the  property  of  a  railroad  which  was  liable  to 
assessment  and  taxation  from  the  years  1862  to  1871  inchisive, 
which  had  escaped  taxation  during  that  period  by  reason  of  its 
not  having  been  assessed  nor  taxed  upon  its  value  as  ascertained  by 
its  capital  stock,  or  upon  its  cash  value  as  other  real  and  personal 
property,  be  subjected  to  the  payment  of  taxes  for  the  omitted 
years? 

For  the  reasons  herein  given  my  opinion  is  that  it  can,  and  that 
the  judgment  of  the  court  of  appeals  reversing  that  of  the  circuit 
court  ought  to  be  affirmed. 

ON   MOTION   FOB  BEHEABING. 

Heney,  J. — We  have  carefully  examined  the  cases  cited  by 
counsel  in  their  brief  on  the  motion  for  a  rehearing,  and  shall  notice 
particularly  that  of  the  Pacific  R.  R.  Co.  v,  Cass  Co.,  53  Mo.  17, 
which  bears  a  stronger  resemblance  to  the  case  at  bar  than  any  of 
the  others  to  which  our  attention  has  been  called.  The  dis- 
tinction between  that  and  this  case  is  palpable.  By  the  act  of 
December  25th,  1852,  the  property  of  the  Padfic  R.  R.  Co. 
was  not  only  subject  to  taxation,  but  a  special  mode  for  its 
assessment  was  provided,  differing  from  that  provided  by  the  gen- 
eral law.  Instead  of  the  shares  of  the  capital  stock,  the  property, 
as  contradistinguished  ftom  the  stock,  was  alone  taxable,  and  the 
president  of  the  company  was  required,  on  the  1st  of  February  in 
each  year,  to  furnish  to  the  State  Auditor  a  sworn  statement  of  the 
actual  value  of  the  property  of  the  road,  and  on  that  basis  the  as- 
sessment was  made.  The  section  of  that  act  providing  that,  after 
the  Pacific  and  Southwestern  Branch  should  be  completed,  opened 
and  in  operation,  and  have  declared  a  dividend,  the  property  of  the 
company  should  be  subject  to  taxation  at  the  actual  cash  value,  at 
the  same  rate  assessed  by  the  State  on  other  property  of  like  value, 
was  not  self-enforcing  while  the  general  law  remained  in  force, 
under  which  the  shares  of  the  capital  stock  of  all  corporations  were 
taxed  for  State  purposes.  Hence,  it  was  followed  by  a  provision 
which  prescribed  a  differenfmode  of  taxing  the  Pacific  K.  R.  Co. 
from  that  which  applied  to  corporations  generally. 

A  similar  provision  in  the  act  amendatory  of  the  North  Missouri 
Railroad  charter,  declared,  that  its  property  should  be  subject  to 
taxation,  as  such,  but  it  was  not  followed,  as  in  the  case  of  the 
Pacific  R.  R.  Co.  with  a  section  prescribing  a  mode  of  assess- 
ing the  property,  but  the  general  law,  by  which  the  sharea  of 
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its  capital  stock  were  taxed,  was  left  in  force.  The  only  effect  of 
the  provision  was  to  take  the  property  out  of  the  operation  of  a 
previous  act,  which  had  declared  all  the  property  of  tliat  company 
personal  property,  and  vested  it  in  the  holders  of  the  capital  stock, 
in  proportion  to  their  respective  shares. 

The  principal  question  in  the  Pacific  R.  B.  Co.  v.  Cass  Co.  was 
whether  the  company  was  exempt  from  tsCxation  for  county  pur- 
poses, and  the  court  held  it  was  not ;  that  the  property  being  tax- 
able for  State  purposes,  the  counties  through  which  the  road  ran 
had  a  right  to  levy  taxes  for  county  purposes  on  such  of  the  prop- 
erty as  lay  within  the  counties  respectively.  The  county,  by  ex- 
press provision  of  the  statute,  can  levy  taxes  only  on  such  property 
as  is  taxable  for  State  purposes,  and  it  would  certainly  not  be  con- 
tended that  Cass  county  could  have  levied  taxes  upon  the  shares 
of  the  capital  stock  of  the  Pacific  E.  R.  Co.  under  the  act  of 

1852.  And  the  position  is  equally  untenable,  that  St  Charles 
county,  while  the  general  statute  remained  in  force  and  applicable 
to  the  North  Missouri  R.  R.  Co.  could  levy  taxes  upon  the 
property,  as  contradistinguished  from  the  shares  of  the  capital 
stock  of  the  Korth  Missouri  R.  R.  Co.,  the  State  having  taxed 
the  shares  of  its  capital  stock  and  not  the  property.  While 
counties  are  confined  to  the  same  objects  of  taxation  that  are  taxed 
by  the  State,  it  does  not  follow  that  they  can  levy  their  taxes  in 
the  same  manner  only.  While  the  act  of  1852  in  relation  to 
the  Pacific  R.  R.  Co.,  provided  a  mode  for  levying  State  taxes 
on  its  property  which  could  not  be  resorted  to  by  the  counties 
through  which  its  road  ran,  yet  they  could  levy  their  taxes  upon  it 
in  the  manner  provided  by  the  revenue  law  for  the  assessment  of 
other  real  and  personal  property.  So  with-  regard  to  the  North 
Missouri  R.  R.  Co.,  eacn  shareholder  was  liable  to  be  assessed 
in  the  county  in  which  he  resided  on  the  shares  of  the  stock 
of  that  corporation  owned  by  him.  We  see  no  reason  for  receding 
from  or  modifying  the  opinion  heretofore  delivered  in  this  cause. 

All  concur,  except  Norton,  J.. 

Hough,  C.  J. — ^By  the  6th  section  of  the  act  of  January  7th, 

1853,  amending  the  charter  of  the  North  Missouri  R.  R.  Co., 
it  was  declared  that  all  the  property  of  said  company  should  be 
deemed  to  be  personal  estate.  The  act  of  March  17th,  1868, 
changed  the  artificial  character  given  to  the  property  of  said  com- 
pany by  its  amended  charter  to  its  natural  and  real  diaracter. 
After  the  passage  and  acceptance  by  the  company  of  the  act  of 
1868,  the  legislature  had  its  election  either  to  tax  specifically  the 
lands,  lots,  depots,  etc.,  and  other  property  of  the  company,  or  to 
tax  the  capital  stock  of  the  company  in  the  hands  of  the  share- 
holders, as  representing  such  property.  The  law-making  power  of 
the  State  by  failing  to  amend  the  revenue  law,  which  provided  for 
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taxing  the  sliares  of  stock  of  all  banks  and  other  corporations,  elect- 
ed to  continue  the  taxation  of  defendant,  the  North  Missouri 
R.  R.  Co.,  by  an  assessment  of  its  shares  of  stock.  The  act  of 
1868  was  not  intended  to  be,  and  did  not  operate  as  an  amend- 
ment of  the  general  i*evenae  law,  and  the  assessor  would  have  no 
right  under  the  general  revenue  law  to  assess  for  county  purposes 
any  other  property  than  that  which  was  assessable  for  State  pur- 
poses, and  the  property  so  assessable  for  State  purposes  was  the 
stock  of  the  company,  and  not  the  lands,  depots  and  other  property 
in  specie.  The  property  of  the  company,  therefore,  wliile  subject 
to  taxation  in  specie  under  the  constitution  of  1865  and  the  act  of 
1868,  was  not,  in  fact,  subjected  to  taxation,  but  the  shares  of  stock 
as  representing  such  property  were  subjected  to  taxation.  Under 
the  act  of  March  10th  1871,  the  State  and  counties  had  no  right  to 
assess  back  taxes  against  any  property  of  the  company  save  such  as 
had  prior  to  that  time  been  subjected  to  taxation  and  had  not  been 
assessed  and  paid  taxes.  It  was  the  stock  of  the  Korth  Missouri 
R.  R.  Co.,  only,  and  not  its  lands  and  other  property  in 
specie,  which  had  been  subjected  to  taxation  and  had  escaped  tax- 
ation. Persons  buying  the  stock  of  the  North  Missouri  R.  R. 
Co.  would  have  taken  it  subject  to  taxation  under  the  act  of 
1871,  but  those  buying  the  property  itself  did  not  take  it  subject 
to  the  levy  of  any  back  tax  a^nst  it,  in  specie,  under  said  act,  as 
the  property  of  the  company,  in  specie,  had  never  been  subjected 
to  taxation.  I  am,  therefore,  of  opinion  that  the  motion  for  rehear* 
ing  shonld  be  overruled. 

Sherwood,  J.,  concurs  in  the  view  here  presented. 


OmoAGo,  M.  &  St.  P.  Ry.  Ca 

V. 

Cnr  OF  Sabula. 

(Advance  Oaae,  United  States  OireuU  C(mrt,  2f,  D.  latoa,  E.  2).    January  8, 1884.) 

The  constitution  of  Iowa  requires  the  property  of  all  corporations  for  pecu- 
niary profit  to  be  taxed  in  the  same  way  as  that  of  individuals.  In  1872 
the  legislature  passed  an  act  providing  that  railroad  property  within  the 
state  should  be  assessed  for  taxation  by  a  special  boara  appointed  by  the 
state,  and  not  by  the  local  authorities.  This  statute  was  held  by  the  courts 
to  be  constitutional,  on  the  ground  that  it  applied  to  all  railroad  property, 
whether  owned  by  corporations  or  by  individuals.  Section  10  of  the  act  of 
1872  declared  that  no  provisions  of  the  act  should  apply  to  any  railroad 
bridge  across  the  Mississippi  or  Missouri  river,  but  that  such  bridges  should 
be  taxed  as  individual  property.  At  the  time  the  act  was  passed  none  of 
the  bridges  over  those  rivers  were  owned  by  railroad  companies,  but  the 
companies  paid  rent  or  toll  for  the  use  of  them.  In  1880  the  Chicago, 
Milwaukee  &  St.  Paul  R  R.  built  a  bridge  of  its  own  across  the  3Ii8sissippi 
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at  Sabula.  ffdd,  that  the  nature  of  the  property  and  not  the  ownership 
determined  whether  it  fell  within  section  10  of  the  act,  and  that  the  bridge 
was  therefore  subject  to  be  taxed  b^  the  local  taxing  district. 

Bill  in  equity.     Motion  for  temporary  injunction. 

W.  J.  Knight  and  J.  W.  Cary,  for  coniplainant. 

Fouke  &  Lyon,  W.  C.  Gregory,  and  J.  Hilsinger,  for  defendants. 

Shibas,  J. — The  bill  in  this  cause  sets  forth  that  the  complainant 
ia  a  corporation  organized  under  the  laws  of  the  state  of  W  iscon- 
sin,  and  is  the  owner  and  lessee  of  about  5000  miles  of  railroad  in 
the  states  of  Wisconsin,  Illinois,  and  Iowa ;  that,  among  othera,  it 
operates  a  line  running  from  Chicago,  Illinois,  to  Council  Bluffs, 
Iowa,  which  crosses  the  Mississippi  river  at  the  town  of  Sabula, 
by  means  of  a  bridge  constructed  by  complainant,  under  the 
authority  of  the  act  of  Congress,  approved  April  1,  1872,  the  said 
bridge  being  used  solely  for  the  passage  of  the  trains  of  complain, 
ant,  and  being  owned  solely  by  complainant,  the  same  as  other 
portions  of  its  track.  The  bill  further  alleges  that  in  the  years 
1881,  1882,  and  1883,  the  general  manager  of  complainant  made 
a  statement  of  the  number  of  miles  of  railroad  operated  by  com- 
plainant in  the  State  of  Iowa,  with  the  number  of  cars,  and  the 
amount  of  earnings,  as  required  by  the  statute  of  Iowa,  and  fur- 
nished the  same  to  the  executive  council,  which  statement  included 
the  length  of  so  much  of  said  railroad  bridge  at  Sabula,  Iowa,  as 
is  within  the  State  of  Iowa,  and  that  the  executive  council,  as 
required  by  law,  assessed  the  total  valuation  of  complainant's 
property,  including  so  much  of  said  bridge  as  is  within  the  State 
of  Iowa,  and  apportioned  the  same  over  the  entire  road  of  com- 

{lainant,  in  accordance  with  the  requirements  of  the  statutes  of 
owa,  regulating  the  assessment  and  taxation  of  railroad  property. 
The  bill  further  charges  that  the  town  of  Sabula  and  county  of 
Jackson  have  each  assessed  the  bridge  in  question,  and  levied  taxes 
thereon  for  the  years  1881,  1882,  and  1883,  and  are  threatening 
to  enforce  the  payment  thereof,  by  seizure  and  sale  of  complain- 
ant's property,  to  prevent  which  the  court  is  asked  to  issue  a  tem- 
porary injunction. 

The  question  presented  is,  therefore,  whether,  for  the  purposes 
of  taxation,  the  bridge,  owned  and  used  by  complainant  across  the 
Mississippi  river  at  Sabula,  Iowa,  is  to  be  deemed  and  taken  to  be 
a  component  part  of  the  entire  line  of  road  owned  by  complainant, 
the  same  as  the  bridges  across  the  Des  Moines,  the  Iowa,  and  other 
streams  within  the  State  of  Iowa,  and,  as  such,  to  be  valued  and 
assessed  by  the  executive  council  of  the  state,  or  whether  it  is  to 
be  deemed  and  taken  to  be  a  railway  bridge  within  the  meaning  of 
section  808  of  the  Code  of  Iowa,  and  as  such  to  be  assessed  and 
taxed  the  same  as  the  property  of  individuals  in  the  same  county ; 
that  is,  by  the  local  assessors  and  the  board  of  equalization.    Pre- 
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V10II8  to  the  year  18Y2,  the  property  of  railroads  in  Iowa  was  taxed 
through  the  gross  earnings  oi  the  companies,  1  per  cent  being 
levied  upon  such  earnings,  one-half  of  which  tax  was  paid  to  the 
state,  and  the  other  halt  to  the  respective  counties  through  which 
the  roads  were  operated.  In  1872  an  act  was  passed  by  the  legis- 
lature, providing  for  the  assessment  to  be  made  by  the  census 
board  or  executive  council.  The  act  required  the  officers  of  each 
railroad  company  to  furnish  to  the  census  board  a  statement  show- 
ing the  whole  number  of  miles  operated  by  the  company  within 
the  state,  and  within  each  county  in  the  state,  with  a  detailed 
statement  of  the  number  of  engines,  cars,  and  other  property  used 
in  operating  the  railroad  within  the  state,  and  of  the  gross  earn- 
ings of  the  entire  road,  and  of  so  much  thereof  as  is  situated  within 
the  state. 

Sectiou  1  of  the  act  declares  it  to  be  the  duty  of  the  census 
board,  on  the  first  Monday  of  March  in  each  year,  ^'  to  assess  all 
the  property  of  each  railroad  company  in  this  state,  excepting  the 
lands,  lots,  and  other  real  estate  of  a  railroad  company  not  used  in 
the  operation  of  their  respective  roads." 

In  section  3,  it  is  provided  that '/  the  assessment  shall  be  made 
upon  the  entire  road  within  the  state,  and  shall  include  the  right 
of  way,  road-bed,  bridges,  culverts,  rolling-stock,  depots,  station 
grounds,  shops,  buildings,  gravel-beds,  and  all  other  property,  real 
and  personal,  exclusively  used  in  the  operation  of  said  railroad." 

Having  ascertained  the  total  valuation,  the  value  per  mile  is 
ascertained  by  dividing  the  total  value  by  the  number  of  miles, 
and  this  valuation,  with  the  number  of  miles  situated  in  each 
county,  is  transmitted  to  the  board  of  supervisors  of  each  county, 
by  whom  the  length  of  the  track,  and  the  assessed  value  of  the 
same  within  each  city,  town,  township,  and  lesser  taxing  district 
within  the  county,  is  determined. 

By  section  10  of  the  act  it  is  declared  that  "  no  provision  of  this 
act  shall  be  held  to  apply  to  any  railroad  bridge  across  the  Missis- 
sippi or  Missouri  river,  but  such  bridges  shall  be  assessed  and 
taxed  on  the  same  basis  as  the  property  of  individuals." 

When  this  act  of  1872  was  adopted  there  were  several  bridges 
across  the  Mississippi  and  Missouri  rivers,  but  these  were,  save  the 
Rock  Island  bridge,  which  was  owned  by  the  United  States, 
owned  by  the  bridge  companies,  by  whom  the  bridges  were  con- 
structed, and  the  use  thereof  was  leased  or  otherwise  contracted  to 
the  railroad  companies,  who  paid  a  rental  or  toll  for  crossing  the 
same.  In  1880  the  complainant  constructed  its  bridge  over  the 
Mississippi  river  at  Sabula,  for  the  purpose  of  making  a  continuous 
line  of  road  from  Milwaukee  and  Chicago  to  Council  Bluffs.  The 
bridge  is  used  only  for  the  passage  of  the  cars  of  the  complainant's 
trains,  and  no  rental  or  ton  is  paid  for  crossing  the  same  by  any 
shipper  of  freight  or  p^,8senger  upon  complainant's  road.     In  other 
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words,  this  bridge  forms  part  of  complainant's  line  of  railway,  the 
same  as  any  of  the  other  bridges  spanning  the  streams,  great  or 
small,  that  are  crossed  in  going  from  Sabnla,  on  the  Mississippi,  to 
Council  Bluffs,  on  the  Missouri. 

On  part  of  complainant  it  is  claimed  that,  as  this  bridge  forms 
part  01  its  continuous  line  of  road,  it  comes  within  the  enumera- 
tion of  the  property  to  be  taxed  by  the  census  board,  as  found  in 
section  3  of  the  act  of  1872,  and  that  section  10  does  not  take  it  out 
of  this  enumeration,  that  section  being  intended  to  cover  the 
bridges  across  the  Mississippi  and  Missouri  rivere  which  are  owned 
by  bridge  companies,  and  for  the  use  of  wliich  the  railroad  com- 
panies pay  a  rental  or  toll.  On  part  of  the  defendants  it  is  claimed 
that  the  provisions  of  section  10  must  be  held  applicable  to  all 
bridges  across  the  rivers  named,  which  are  used  foi-  railroad  pur- 
poses in  the  crossing  of  trains  over  the  same;  that  it  is  the  use 
made  thereof,  and  not  the  ownerehip,  which  makes  the  structure 
a  railroad  bridge  within  the  meaning  of  this  section. 

In  the  case  of  City  of  Dubuque  v.  C,  D.  &  M.  R.  Co.,  47  Iowa, 
196,  the  question  of  the  constitutionality  of  this  act  of  1872  came 
before  the  supreme  court  of  Iowa,  it  being  claimed  that  the  act 
was  in  contravention  of  section  2,  aii;.  8,  of  the  state  constitution, 
which  provides  that  "  the  property  of  all  corporations  for  pecu- 
niary profit  shall  be  subject  to  taxation,  the  same  as  that  of  indi- 
viduals." The  majority  of  the  court  held  the  act  to  be  constitu- 
tional upon  the  theory  that  the  mode  of  assessment  and  taxation 
provided  in  the  act  applied  to  all  property  of  the  character  named, 
without  reference  to  wnether  it  was  owned  by  a  corporation,  a  part- 
nership, or  an  individual.  That  the  act  does  not  provide  a  special 
manner  of  assessing  the  property  of  railroad  companies  as  such, 
but  rather  of  railroad  property,  and  that  such  property  would  be 
properly  taxable  under  its  provisions,  whetlier  owned  by  an  incor- 
porated company,  a  partnership,  or  an  individual.  In  other  words, 
the  court  holds  that  the  general  provisions  of  the  act  were  intended 
to  apply  to  all  property  used  for  railroad  purposes,  and  not  solely 
to  property  owned  by  railroad  corporations,  the  use,  and  not  the 
ownership,  determining  the  question  whether  the  act  was  applica- 
ble thereto. 

Under  this  construction  of  the  act  it  follows  that,  as  a  general 
rule,  all  property  used  in  the  operation  of  a  railroad,  no  matter 
whether  the  same  is  owned  by  a  corporation  or  individuals,  is  to  be 
assessed  by  the  census  board  in  the  mode  pointed  out  in  the  act 
in  question.  Section  10  of  the  act,  however,  provides  for  an 
exception  to  the  general  rule  thus  laid  down,  by  enacting  that  the 
provisions  of  the  act  shall  not  "  apply  to  any  railroad  bridge  across 
the  Mississippi  or  Missouri  river,  out  such  bridgeSsshall  be  assessed 
and  taxed  on  the  same  basis  as  the  property  of  individuals." 

As  already  stated,  the  question  at  issue  between  the  parties  to 


CHICAGO,  ETC.,   RY    00.  V.   CITY  OF  SABULA.  447 

these  proceedings  is  whether  this  section  shall  be  held  to  apply  to 
all  briages  used  for  railroad  purposes,  without  regard  to  the  own- 
ership thereof,  or  shall  be  connned  to  bridges  owned  by  bridge 
companies.  In  the  latter  case,  the  assessment  of  the  bridge  at 
Sabula  wonld  be  made  solely  by  the  census  board ;  but,  in  the 
former  case,  the  bridge  would  be  assessed  and  taxed  the  same  as 
any  other  structure  erected  in  the  town  of  Sabula.  If  it  be  true 
that  the  general  provisions  of  the  act  of  1872  are  intended  to  apply 
to  property  used  in  the  business  of  railroading,  without  reference 
to  the  question  of  the  same  being  owned  by  a  corporation,  partner- 
ship, or  by  individuals,  then  it  would  seem  only  consistent  to  hold 
that  the  same  rale  should  be  applied  in  constrning  section  10  of 
the  act,  and  that  therefore,  when  it  is  stated  that  "  no  provision  of 
the  act  shall  apply  to  any  railroad  bridge  across  the  Mississippi 
and  Missouii  rivers,"  the  meaning  is  that  that  particular  species  of 
railroad  property  is  excepted  from  the  operation  of  the  act,  with- 
out reference  to  whether  it  is  owned  by  a  railroad  corporation,  a 
company,  or  an  individual.  Within  the  meaning  of  this  act,  a 
railroad  bridge  is  a  structure  used  for  the  purpose  of  the  passage 
of  locomotives  and  cars  over  the  same,  by  means  of  rails  laid 
along  the  structure.  If  the  structure  is  used  for  that  purpose,  it 
is  a  railroad  bridge,  no  matter  by  whom  it  was  built  and  is  owned. 
Under  this  construction  of  the  act  all  bridges  over  the  Missis- 
sippi and  Missouri  rivers  used  for  the  passage  of  railway  trains 
will  be  assessed  and  taxed  under  one  and  the  same  statute.  If  it 
be  held,  however,  that  a  bridge  used  solely  for  the  passage  of  rail- 
way trains  is  to  be  taxed  by  the  census  board,  if  owned  by  a  rail- 
way company,  but  if  owned  bv  an  individual,  is  to  be  assessed  and 
taxed  by  the  local  assessors,  then  we  would  have  different  modes 
of  assessment  and  taxation,  applied  to  similar  property,  used  for  a 
like  purpose,  and  diflfering  only  in  the  ownership.  It  can  hardly 
be  supposed  that  the  legislature  intended  to  enact  such  a  law,  in 
view  of  the  constitutional  provision  already  quoted.  As  an  illus- 
tration, take  the  bridge  over  the  Mississippi  river  at  Dubuque.  It 
is  owned  by  a  bridge  company,  but  is  used  solely  for  the  passage  of 
railway  trains  over  the  same.  It  is  always  spoken  of  as  a  railroad 
bridge,  and  is  assessed  and  taxed,  not  by  the  census  board,  but  by 
the  local  assessors,  the  same  as  other  realty  in  the  city  and  county 
of  Dubuque.  If  the  Illinois  Central  R.  R.  Co.  should  purchase 
this  bridge  from  its  present  owners,  and  continue  the  running  of 
their  trains  over  the  same,  it  would  then  constitute  a  part  of  the 
main  line  of  the  company,  connecting  Cairo  and  Chicago  with 
Sioux  City,  just  as  the  Sabula  bridge  constitutes  part  of  the  line 
of  the  Chicago,  Milwaukee  &  St.  raul  R.  R.  Co.,  and,  according 
to  the  contention  of  complainant,  a  change  in  the  ownership  of 
the  bridge  in  the  supposed  case  would  be  followed  by  a  change  in 
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the  mode  of  assessment  and  taxation  of  the  bridge,  although  the 
strnctnre  and  the  nso  made  thereof  remains  unchanged. 

It  is  urged  in  argument  that  there  is  a  difference  between  a 
bridge  owned  by  a  company,  such  as  tlie  one  at  Dubuqne,  and  one 
owned  by  a  railway  company,  as  is  the  one  at  Sabula,  m  that  a  toll 
is  charged  by  the  bridge  company  and  paid  by  the  railway  com- 
pany for  each  car  and  passenger  that  passes  over  the  bridge ;  whereas, 
m  tne  latter  case,  tlie  railway  company  treats  the  bridge  as  part  of 
its  continuous  line,  and  makes  no  special  charge  for  carrying  ireight 
and  passengers  over  the  same,  in  distinction  from  any  other  part  of 
its  line.  1  his  difference,  however,  so  far  as  it  affects  the  question 
under  consideration,  is  more  apparent  than^real.  In  both  cases  the 
companies  use  the  bridges  for  the  same  purpose.  In  the  one  case 
the  railway  company  meets  the  cost  of  transporting  its  trains  over 
the  river  by  paying  for  the  use  of  the  bridge,  while  in  the  other 
the  company  meets  the  cost  by  paying  for  the  erection  of  the 
bridge  and  the  current  expenses  of  maintaining  it.  It  is  never- 
theless true  that  the  structures  and  the  uses  to  which  they  are  put 
are  the  same  in  both  instances,  and  the  mode  df  their  construction, 
and  the  use  to  which  they  are  put,  show  them  to  be  alike  railroad 
bridges,  and  no  good  reason  is  perceived  why  the  modes  of  assess- 
ment and  taxation  should  1t>e  varied  by  reason  of  a  difference  in  the 
ownership. 

The  act  of  1872,  as  construed  by  the  supreme  court  of  Iowa,  is 
intended  to  provide  for  the  taxation  of  property  used  in  the  opera- 
tions of  railroading,  without  regard  to  its  ownership  by  a  corpora- 
tion, a  partnership,  or  individuals.  If  there  were  no  exceptions  in 
the  act,  all  railroad  bridges  crossing  the  Mississippi  and  Missouri 
rivers,  being  structures  used  in  the  operation  of  railways,  would 
fall  within  the  provisions  of  the  act,  and  in  that  case  would  be 
assessable  by  the  census  board,  and  in  no  other  manner.  But  by 
section  10  of  the  act,  one  kind  of  property  used  in  the  operation  of 
railways  is  specially  excepted,  to  wit,  all  railway  bridges  across  the 
Mississippi  and  Missouri  rivers,  it  being  declared  that  "  such  bridges 
shall  be  assessed  and  taxed  on  the  same  basis  as  the  property  of 
individuals."  Under  this  section  the  census  board  have  no  right 
or  authority  to  assess  any  railroad  bridges  spanning  the  rival's 
named,  because  the  first  clause  of  the  section*  expressly  declares 
that  no  provision  of  the  act  shkll  be  held  applicable  to  such 
bridges,  and  it  is  (jnly  by  virtue  of  the  provisions  of  this  act  that 
the  census  board  have  the  right  to  assess  any  railroad  property  for 
taxation.  The  first  clause,  therefore,  of  section  10  negatives  the 
claim  that  railroad  bridges  over  the  Mississippi  and  Missouri  rivers 
are  assessable  by  the  census  board,  and  the  latter  clause  of  the  sec- 
tion expressly  declares  that  these  bridges  shall  be  assessed  and 
taxed  on  the  same  basis  as  the  property  of  individuals,  by  which 
is  meant  that  these  bridges  shall  oe  assessed  in  the  same  mode  ajB  is 
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pursued  in  regard  to  other  property  situated  in  the  same  taxing 
district,  or,  in  other  words,  these  bridges  are  to  be  assessed  and 
taxed  through  the  agency  of  the  local  assessors. 

In  considering  the  construction  to  be  given  to  the  act  of  1872,  I 
have  viewed  it  in  the  form  in  which  it  was  passed  by  the  legisla- 
ture, and  not  as  it  is  now  found  incorporated  in  the  Code  of  1873. 
An  examination  of  the  Code  shows  that  section  1  of  the  act  of 
1872  forms  section  1317  of  the  Code,  and  sections  2,  3,  4,  5,  6,  and 
11  of  the  act  of  1872  are  condensed  into  sections  1318, 1319, 1320, 
1321,  and  1322  of  the  Code.  Sections  8  and  10  of  the  act  of  1872 
are  found  incorporated  together  as  section  808  of  the  Code.  The 
changes  thus  made  in  the  language  used,  and  in  the  relative  posi- 
tions of  these  sections,  do  not  change  the  legal  effect  thereof,  so 
far  as  the  question  under  consideration  is  concerned.  These  sec- 
tions, 808  and  1318  to  1322,  inclusive,  deal  with  the  same  subject, 
and  are  therefore  to  be  construed  together.  While  section  1317 
declares  that  the  executive  council  shall  assess  all  the  property  of 
each  railway  corporation  in  the  state,  "  excepting  the  lands,  lots, 
and  other  real  estate  belonging  thereto  not  used  in  the  operations  of 
any  railway,"  yet,  section  808  declares  that  "lands,  lots,  and  other 
real  estate  belonging  to  any  railway  company  not  exclusively  used 
in  the  operation  of  the  several  roads,  and  all  railway  bridges  across 
the  Mississippi  and  Missouri  rivers,  shall  be  subject  to  taxation  on 
the  same  basis  as  the  property  of  individuals  in  the  several  coun- 
ties where  situated."  ^eing  in  pari  materia,  the  two  sections  must 
be  construed  together ;  and  it  follows  that  the  general  declaration 
in  section  1317,  that  all  the  property  of  each  railway  corporation 
is  to  be  assessed  by  the  executive  council,  must  be  held  to  mean  all 
!  property  not  excepjted  in  some  other  section  of  the  statutes  dealing 

with  the  same  subject-matter. 

It  is  a  familiar  rule  of  construction  that  general  statements  or 

provisions  in  statutes  may  be  restricted  or  qualified  by  special 

clauses  found  therein.     Therefore,  when  we  find  that  section  1317 

declares,  generally,  that  all  the   property  of  railway  companies 

used  in  the  operation  of  their  roads  is  to  be  taxed  by  the  executive 

council,  and  that  section  808  provides  for  tlie  taxation  of  lands, 

lots,  and  other  property  not  used  in  the  operation  of  the  roads,  and 

of  railroad  bridges,  by  the  local  assessors,  we  must  hold  that  the 

special  exceptions  named  in  section  808  qualifies  and  restricts  the 

t  general  language  used  in  section  1317.     3j  this  rule  both  sections 

r  are  harmonized,  and  neither  abrogates  the  other.     That  this  con- 

e  struction  effectuates  the  true  intent  of  the  legislature,  is  shown  by 

s  a  reference  to  the  act  of  1872,  wherein^  as  already  stated,  we  find 

w  the  general  declaration  as  now  set  forth  in  section  1317  of  the 

i  Code,  but  with  the  proviso  found  in  section  10,  declaring  that  the 

^  provisions  of  the  act  should  not  apply  to  any  railroad  bridge  across 

I  the  Mississippi  and  Missouri  rivers.     To  give  this  section  the  con- 

18  A.  &  E.  R  Gas.— 29     .. 
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struction  claiiued  for  it  on  behalf  of  complainant  would  require 
the  interpolation  of  the  words,  "  unless  owned  by  a  railroad  corpo- 
ration," or  the  equivalent  thereof,  so  as  to  make  the  section  read, 
"  that  no  provision  of  this  act  should  be  held  to  appjy  to  any  rail- 
road bridge  across  the  Mississippi  or  Missouri  rivers,  unless  owned 
by  a  railroad  corporation." 

It  is  a^ued  that  this  must  have  been  the  intent  of  the  legisla- 
ture in  effect,  because,  when  the  act  of  1872  was  passed,  there  were 
no  bridges  across  these  rivers  that  were  owned  by  the  railway  com- 
panies, and  hence  that  the  exception  contained  in  section  10  could 
not  have  been  intended  to  apply  to  such  bridges  when  they  were 
afterwards  built.  The  act  of  1872  was  prospective  in  its  operation. 
It  was  intended  to  provide  a  mode  for  the  taxation  of  railway  prop- 
erty in  the  future,  and  was  intended  to,  and  does  apply  to,  all  rail- 
ways in  the  state,  whether  then  built  or  not.  While  it  may  be 
true  that  in  1872  there  were  no  railway  bridges  across  the  Missis- 
sippi or  Missouri  rivers  owned  by  the  i*ailroad  companies  using  the 
same,  still  it  cannot  be  fairly  claimed  that  the  improbability  of 
such  bridges  being  built  and  owned  by  the  railroad  companies  was 
so  great  that  it  must  be  presumed  that  the  legislature  did  not  con- 
template such  bridges  being  built,  and  therefore  did  not  intend  to 
include  them  within  the  fi'eneral  term  of  railroad  bridges,  as  found 
in  section  10  of  the  act  oi  1872. 

It  was  certainly  known  to  the  legislature  that  raih*oad  companies, 
both  in  Iowa  and  other  states,  were  frequently  in  the  habit  of  build- 
ing and  owning  bridges  across  rivers  of  very  considerable  magni- 
tude, and  that  there  was  no  special  reason  why  in  the  future  some 
railway  company  might  not  build  and  own  a  bridge  across  the  Mis- 
sissippi. It  was  also  undoubtedly  known  to  the  legislature,  when 
the  act  of  1872  was  passed,  that  Congress  had,  in  1866,  authorized 
the  Chicago,  Burlington  &  Quincy  R.  E.  Co.  to  construct  and 
maintain  a  railroad  bridge  across  the  Mississippi  river,  connecting 
its  lines  in  Illinois  and  Iowa,  and  in  the  same  act  had  authorized 
the  Winona  &  St.  Peter  R.  R.  Co.  to  construct  and  maintain  a 
railroad  bridge  across  the  Mississippi  river  at  Winona,  Minnesota, 
and  that  in  1870  it  had  authorized  the  St.  Joseph  &  Denver  City  R. 
R.  Co.  to  construct  and  maintain  a  railroad  bridge  across  the  Mis- 
souri River  at  St.  Joseph,  Missouri,  and  in  1871  had  authorized  the 
Louisiana  &  Missouri  R.  R.  Co.  to  construct  and  maintain  a  rail- 
road bridge  across  the  Mississippi  River  at  Louisiana,  Missouri,  and 
in  1872,  but  a  few  days  before  the  passasce  of  the  act  of  the  legis- 
lature in  question,  had  authorized  the  Western  Union,  and  Sabula, 
Ackley  &  Dakota  R.  R.  companies  to  construct  and  maintain  a  rail- 
road bridge  across  the  Mississippi  at  some  point  in  Clinton  or  Jack- 
son county,  in  Iowa, — ^the  bridge  in  question  at  Sabula  being  after- 
wards built  under  the  authority  of  this  act  of  Congress,  oy  the 
present  complainant,  as  the  assignee  of  the  rights  of  said  Western 
Union,  and  Sabula,  Ackley  &  Dakota  companies.     Under  these  cir- 
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cnmstanceB,  the  claim  made  in  ar^ment,  tliat  the  le^slatnre  conld 
not  have  contemplated  the  possibility  of  the  construction  of  any  rail- 
road bridges  across  the  Mississippi  and  Missouri  rivers  by  a  railroad 
company,  and  hence,  did  not  intend  the  exception  found  in  section 
10  of  the  act  of  1872  to  apply  to  such  bridges,  cannot  be  sustained, 
in  view  of  the  broad  terms  used  in  that  section. 

If  the  views  herein  stated  are  correct,  it  follows  that  the  execu- 
tive council  of  the  state  have  no  authority  to  include  the  bridge  at 
Sabula  in  the  enumeration  of  the  property  owned  by  complainant 
to  be  assessed  by  such  council.  Being  a  railroad  bridge,  it  is  to  be 
assessed  and  taxed  on  the  same  basis  and  by  the  same  modes  that 
are  applicable  to  other  realty  situated  in  the  same  taxing  district ; 
and,  as  a  necessary  consequence,  it  follows  that  the  apphcation  for 
a  temporary  injunction  must  be  overruled. 

Recognizing 'the  importance  of  the  question  presented  in  this 
ease,  I  have  given  as  much  time  to  its  investigation  as  was  possible 
since  its  submission,  but  its  importance  demands  that  it  should  not 
be  left  dependent  upon  the  conclusions  of  a  single  judge  reached 
upon  an  argument  upon  a  motion  for  a  temporary  injunction,  and 
it  is  the  desire  of  the  court  that,  upon  the  final  hearing  of  the  case 
upon  its  merits,  the  question  may  be  presented  to  a  f  lul  bench. 


Slawsoh 

V. 

Grand  Street  R.  Oo. 

(107  United  States,  649.) 


It  is  the  duty  of  the  court  to  dismiss  a  suit  brought  to  restrain  the  infringe- 
ment of  letters-patent,  where  the  device  or  contnyance  for  which  they  were 
granted  is  not  patentable,  although  such  defence  be  not  set  up. 

The  invention  described  in  reissued  letters-patent  No.  4240,  granted  to 
John  B.  Slawson,  Jan.  24,  1871,  is  not  patentable,  as  it  is  confined  to  put- 
ting in  the  ordinary  fare-box  used  on  a  street  car  an  additional  pane  of  glass 
opposite  to  that  next  the  driver,  so  that  the  passenger  can  see  the  interior  of 
the  box.    The  letters  are  therefore  void. 

Letters-patent  No.  121,920,  granted  to  Elijah  0.  Middleton,  Dec.  12,  1871, 
are  void.  The  fare-box,  the  head-light  of  the  car,  and  the  reflector  are  the 
elements  of  the  contrivance  described  in  the  specification  and  claim  for 
lighting  the  interior  of  the  box  at  ni^ht,  and  they  are  old.  What  is  covered 
by  the  Tetters  is  not  patentable,  as  it  is  simply  making  in  the  top  of  the  box 
an  aperture  through  which  the  rays  of  the  head-lamp  are  turned  by  means 
of  a  reflector. 

Appeal  from  the  Circnit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

This  was  a  suit  brought  by  John  B.  Slawson  against  the  Grand 
Street,  Prospect  Park,  and  Flatbush  R.  Co.,  to  restrain  the  in- 
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fringement  of  two  patents,  one  granted  to  him  as  inventor,  and 
the  other  held  and  owned  by  him  as  an  assignee. 

The  one  first  mentioned  is  a  reissue,  No.  4240,  dated  Jan.  24, 1871. 
The  invention  therein  described  is  an  improvement  in  fare-boxes 
for  receiving  the  fares  of  passengere  in  omnibnses  and  street  cars. 

The  specification  describes  the  ol-dinary  fare-box  used  in  street 
cars  and  omnibuses,  consisting  of  two  apartments,  the  one  directly 
above  the  other.  This  well  Known  contrivance,  the  specification 
declares,  was  so  arranged  that  the  passenger  deposited  bis  fare  in 
an  aperture  in  the  top  of  the  upper  apartment.  It  fell  upon  and 
was  arrested  by  a  movable  platform,  which  constituted  at  the 
same  time  the  bottom  of  the  upper  apartment  and  the  top  of  the 
lower.  This  platform  turned  on  an  axis  acted  on  by  a  lever. 
When  turned,  the  fare  fell  into  the  lower  apartment,  which  was  a 
receptacle  for  holding  the  fares  accumulated  during  the  trip. 
Upon  withdrawing  the  lever,  the  platforna  resumed  its  horizontal 
position,  ready  to  arrest  the  next  fare  deposited.  The  upper 
apartment  had  a  glass  panel  on  the  side  next  the  driver,  so  that  he 
could  see  the  fare  as  it  was  deposited  by  the  passenger.  This 
contrivance  enabled  the  passenger  to  pay  his  own  fare,  and 
furnished  a  place  of  safe  deposit  for  it,  so  that  it  could  not  be  ab- 
stracted by  the  driver.  It  enabled  the  driver  to  scrutinize  the  fare 
after  it  was  deposited,  and  see  that  it  was  the  proper  ticket  or  the 
right  amount  in  genuine  coin  before  it  was  passed  into  the  general 
receiving-box. 

The  improvement  described  in  the  patent  consists  in  the  inser- 
tion of  a  glags  panel  on  that  side  of  tlie  upper  apartment  of  the 
box  next  to  the  inside  of  the  car  or  omnibus,  and  opposite  to  the 
glass  panel  next  the  driver,  so  that  when  the  fare  is  temporarily 
arrested  in  the  upper  apartment  the  passenger  can  see  and  ex- 
amine it  before  it  passes  into  the  lower  or  receiving  apartment. 
The  specification  declares:  " By  this  means  disputes  and  conten- 
tions are  prevented  as  to  the  suflSciency  of  the  amount  deposited 
to  pay  the  fare,  or  as  to  the  genuineness  of  the  money  or  tickets  used 
for  that  purpose.  It  also  enables  the  passenger,  when  he  has  unin- 
tentionally deposited  more  than  the  amount  of  his  fare,  to  call  the 
attention  of  the  driver  to  the  fact,  so  that  he,  should  the  passenger 
require  the  difference  to  be  paid  back  to  him,  may  report  the  case 
to  the  proprietor  or  his  agent  on  reaching  the  end  of  the  route, 
who  will  tlien  pay  the  difference  to  the  passenger,  who  for  this 
purpose  must  ride  to  the  oflSce  at  the  end  of  the  route." 

The  claim  of  the  patent  is  thus  stated :  "  A  fare-box  having  two 
compartments,  into  one  of  which  the  fare  is  first  deposited  and 
temporarily  arrested  previously  to  its  being  deposited  in  the  other, 
when  the  former  is  provided  with  openings,  covered  or  protected 
transparent  media  or  devices,  so  arranged  that  tlie  passengers  can 
see  through  one  and  the  driver  or  conductor  through  the  other,  in 
the  manner  substantially  as  and  for  the  purposes  set  forth." 
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The  other  patent,  No.  121,920,  granted  to  Elijah  C.  Middleton, 
assignee  of  James  F.  Winchell,  and  by  the  former  assigned  to  the 
complainant,  bears  date  Dec.  12,  18Y1.  It  also  is  for  an  improve- 
ment in  fare-boxes.  The  specification  declares  as  follows :  "  This 
improvement  relates  to  the  mode  of  illuminating  the  interior  of 
.a  fare-box  in  street-railway  cars  or  other  vehicles  when  used  during 
the  night,  and  it  consists  in  the  construction  of  the  fare-box  with 
suitable  openings  and  reflectors,  arranged  and  adapted  to  receive 
light  from  the  ordinary  head-lamp  placed  above  the  fare-box,  in- 
stead of  requiring  a  separate  lamp  to  illuminate  it  as  heretofore." 

The  specification  then  describes  the  improvement  substantially 
thus :  Tlie  ordinary  fare-box,  consisting  of  two  apartments,  one 
above  the  other,  is  constructed  with  an  orifice  in  the  top  of  the 
upper  apartment,  said  top  forming  the  floor  of  the  lamp-chamber. 
The  orifice  is  closed  with  a  sheet  of  glass,  to  prevent  any  access  to 
the  fare-box  by  that  way.     Immediately  above  the  orifice  there  is 

!)laced  in  the  roof  of  the  lamp-chamber  a  reflector,  in  such  an  ob- 
ique  position  that  it  will  cause  the  light  which  falls  upon  it  to  be 
thrown  through  the  orifice  into  the  upper  apartment  of  the  fare- 
box,  in  which  the  fare  is  temporarily  deposited.  The  claim  is 
stated  as  follows :  "  Lighting  the  interior  or  a  fare-box  at  night  by 
light  obtained  from  the  head-lamp  of  the  car  thrown  by  a  renector, 
I,  through  an  opening,  H,  in  the  nead-lamp  box,  into  the  chamber 
for  the  temporary  detention  of  the  fare  for  inspection,  substan- 
tially in  the  manner  and  for  the  purpose  set  forth." 

The  answer  denies  that  either  of  the  improvements  described 
in  the  patents  was  infringed,  and  that  the  persons  therein  named 
as  the  tii-st  inventors  of  said  improvements  are  in  fact  the  first 
inventors  thereof,  and  avers  that  said  improvements  had  been  in 
public  use  and  on  sale  in  this  country  for  more  than  two  years 
before  the  applications  for  patents  therefor  were  respectively  made. 

Upon  final  hearing  the  Circuit  Court  dismissed  the  bill  on  the 
ffround  that  the  patents  are  void  because  the  improvements  therein 
described  do  not  embody  invention  within  the  meaning  of  the 
patent  laws.     From  this  decree  the  complainant  appealed. 

Livingston  Qifford  and  George  Gifford,  for  the  appellant. 

David  Van  C.  Cott  and  Albert  G.  McDonald,  for  the  appellee. 

Woods,  J. — The  appellant  insists  that  the  dismissal  of  a  bill 
because  the  inventions  described  in  the  patents  were  not  patentable, 
when  no  such  defence  was  set  up  in  the  answer,  is  oi  doubtful 
propriety,  and  is  a  practice  unfair  to  complainants. 

The  practice  was  sanctioned  by  this  court  in  Dunbar  v.  Myers, 
94  U.  S.  187.  In  that  case  the  defence  set  up  in  the  answer  was 
want  of  utility  in  the  patented  invention ;  that  the  patentees  were 
not  the  first  inventors,  &c.  The  Circuit  Court  rendered  a  decree 
for  the  complainant  for  a  large  sum,  which  this  court  reversed, 
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with  directions  to  the  court  below  to  dismiss  the  billon  thegronnd, 
not  set  np  in  the  answer,  that  the  improvement  described  in  the 
patent  sned  on  did  not  embody  or  require  invention  and  was  not 
patentable,  and  the  patent  was  therefore  void. 

And  in  Brown  v.  Piper,  91  id.  37,  44,  this  court,  speaking  by 
Mr.  Justice  Swayne,  said :  ^'  We  think  this  patent  was  void  on  its 
face"  (because  the  improvement  described  therein  was  not  patent- 
able), ^^  and  that  the  court  might  have  stopped  short  at  that  in- 
strument, and,  without  looking  beyond  it  into  the  answers  and 
testimony,  sua  sponte,  if  the  objection  were  not  taken  by  counsel^ 
well  have  adjudged  in  favor  of  the  defendant." 

We  think  the  practice  thus  sanctioned  is  not  unfair  or  unjust  to 
the  complainant  m  a  suit  brought  on  letters-patent.  If  they  are 
void  because  the  device  or  contrivance  described  therein  is  not 
patentable,  it  is  the  duty  of  the  court  to  dismiss  the  cause  on  that 
ground,  whether  the  defence  be  made  or  not.  It  would  ill  become 
a  court  of  equitv  to  render  a  money  decree  in  his  favor  for  the 
infringement  oi  letters-patent  which  are  void  on  their  face  for 
want  of  invention.  Every  suitor  in  such  a  cause  should,  therefore, 
understand  that  the  question  whether  the  invention,  which  is  the 
subject-matter  in  controversy,  is  patentable  or  not  is  always  open 
to  the  consideration  of  the  court,  whether  the  point  is  raised  by  the 
answer  or  not. 

We  have  considered  the  alleged  improvements  described  in  the 
letters-patent  set  out  in  the  complainant's  bill,' and  agree  with  the 
Circuit  Court  in  its  conclusion  that  neither  of  them  involves  inven- 
tion, and  that  both  the  letters-patent  are  therefore  void. 

A  glance  at  the  specification  and  claim  of  the  patent  granted  to 
the  complainant  Slawson  shows  that  the  invention  described  there- 
in consists  simply  in  the  placing,  in  the  ordinary  fare-box  used  on 
street  cars  and  omnibuses,  of  a  glass  panel  opposite  to  the  glass 
panel  next  the  driver,  usually  inserted  in  such  boxes.  The  patent 
does  not  cover  the  fare-box,  it  does  not  cover  the  insertion  m  the 
side  of  the  fare-box  next  the  driver  of  a  glass  panel,  nor  a  com- 
bination of  these  two  elements.  It  consists  merely  in  putting  an 
additional  pane  of  glass  in  the  fare- box  opposite  the  side  next 
the  driver,  so  that  the  passengers  can  through  it  see  the  interior 
of  the  box.  Such  a  contrivance  does  not  embody  or  require  in- 
vention. It  requires  no  more  invention  than  the  placing  of  an  ad- 
ditional pane  of  glass  in  a  show-case  for  the  display  oi  goods,  or 
the  putting  of  an  additional  window  in  a  room  opposite  one  already 
there.  It  would  occur  to  any  mechanic  engaged  in  constructing 
fare-boxes  that  it  might  be  advantageous  to  insert  two  glass  panes, 
—one  next  the  driver  and  the  other  next  the  interior  of  the  car. 
But  this  would  not  be  invention  within  the  meaning  of  the  patent 
law.  Hotchkiss  v.  Greenwood,  11  How.  248;  Phillips  v.  Page,  24 
id.  164 ;  Dunbar  v.  Myers,  ubi  supra.     It  is  not  a  combination  of 
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tlie  fare-box,  having  one  glass  panel  with  an  additional  glass  panel, 
but  is  a  mere  duplication  of  the  glass  panel.  Doubtless,  a  fare- 
box  with  two  glass  panels,  arranged  as  described  in  the  patent,  is 
better  than  a  fare-box  with  only  one.  But  it  is  not  every  improve- 
ment that  embodies  a  patentable  invention.  This  rule  was  fairly 
illustrated  in  Stimpson  v.  Woodman,  10  Wall.  117,  in  which  it 
was  held  that  where  a  roller,  in  a  particular  combination,  had  been 
used  before  without  particular  designs  on  it,  and  a  roller,  with  de- 
siguB  on  it,  had  been  used  in  another  combination,  it  was  not  a 
patentable  invention  to  place  designs  on  the  roller  in  the  first  com- 
bination, and  that  such  a  change,  with  the  existing  knowledge  in 
the  art,  involved  simply  mechanical  skill,  which  is  not  patentable. 

In  Brown  v.  Piper,  ubi  supra,  it  was  said,  that  when  the  inven- 
tion was  simply  the  application  by  the  patentees  of  an  old  process 
to  a  new  subject,  without  any  exercise  of  the  inventive  faculty,  and 
without  the  development  of  any  idea  which  could  be  deemed  new 
and  original  in  the  sense  of  the  patent  law,  it  was  not  patentable ; 
and  it  was  held  that  the  application  of  a  process  for  preserving 
meats  and  fruit,  which  haa  previously  been  used  for  preserving 
other  perishable  substances,  was  not  patentable. 

In  Atlantic  Works  v.  Brady,  ante,  pp.  192,  200,  a  case  much  in 
point,  decided  by  this  court  at  the  present  term,  Mr.  Justice  Bradley 
said :  "  The  design  of  the  patent  laws  is  to  reward  those  who  make 
some  substantial  discovery  or  invention  which  adds  to  our  knowledge 
and  makes  a  step  in  advance  in  the  useful  arts.  It  was  never  the 
object  of  those  laws  to  grant  a  monopoly  for  every  trifling  device, 
every  shadow  of  a  shade  of  an  idea  which  would  naturally  and 
spontanteously  occur  to  any  skilled  mechanic  or  operator  in 
the  ordinary  progress  of  manufactures."  And  it  was  held  that 
the  placing  oi  a  screw  for  dredging  at  the  stem  of  a  screw  pro- 
peller, when  the  dredging  had  been  previously  accomplished  by 
turning  the  propeller  stern  foremost  and  dredging  with  the  pro- 
pelling screw,  was  not  a  patentable  invention. 

These  authorities,  and  others  that  might  be  cited,-  are  adverse  to 
the  appellant's  case,  and  clearly  show  that  the  contrivance  covered 
by  the  patent  issued  to  him  does  not  embody  a  patentable  invention. 

The  same  authorities  apply  with  equal  force  to  the  patent  for 
lighting  the  interior  of  the  fare-box  at  night  by  using  the  head- 
light 01  the  car  for  that  purpose.  The  elements  of  tlie  contriv- 
ance, namely,  the  fare-box,  the  head-light,  and  the  reflector^  are  all 
old.  What  is  covered  by  the  patent  is  simply  the  making  of  an 
aperture  in  the  top  of  the  fare-box  and  turning  the  rays  of  the 
head-lamp  through  it  into  the  box  by  means  of  a  reflector.  In 
other  words,  it  is  the  turning  of  the  rays  of  light  to  the  spot  where 
they  are  wanted  by  means  oi  a  reflector,  and  taking  away  an  ob- 
struction to  their  passage.  The  facts  of  general  knowledge  of 
which  we  take  judicial  notice  teach  us  that  devices  similar  to  this 
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mnnicate  to  the  property  of  the  plaintiff,  is  necessary.  The  fire  in 
the  case  above  referred  to  is  alleged  to  have  been  commmiicated 
directly  from  the  engine  to  the  adjoining  lands,  etc. 

We  think  the  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint. 

Ter  curiam : 

It  is  ordered,  upon  the  foregoing  opinion,  that  the  judgment  of 
the  court  below  be  reversed  at  appellees'  cost. 

See  Pittsburg,  etc.,  R.  R  Co.  v.  Hixon,  8  Am.  &  Eng.  R.  R.  Cas.  717;  L., 
N.  A.  &  C.  R  R.  Co.  T,  Spenn,  11  Am.  &  Eng.  R.  R.  Cas.  60;  same  r.  Ehlert, 
11  Am.  &  Eng.  R.  R.  Cas.  61;  Pittsburgh,  Cinn.  &  St.  L.  R  Co.  o.  Jones, 
11  Am.  &  Eng.  R  R.  Cas.  76;  Indianapolis,  B.  &  W.  R  R  Co.  «.  McBrown, 
infra. 

The  whole  subject  of  fires  occasioned  by  sparks  from  railroad  engines  will 
be  found  fully  treated  in  the  note  to  Brown  «.  Atlanta  &  C.  Air  Line  R.  Co., 
infra. 


Ihdianapolis  Bloominoton  &  Western  Bt.  Co. 

V. 

McBbown. 

(Advance  Gaae,  Indiana.    Oct.  19,  1888.) 

In  an  action  against  a  railroad  company  to  recover  damages  for  an  injury 
by  fire,  alleged  to  have  been  caused  by  the  spreading  of  fire  negligently  kin- 
dled by  sparks  from  defendant's  locomotive  on  defendant's  right  of  way,  it  is 
absolutely  essential  that  the  complaint  should  aver  negligence  in  permitting 
the  fire  to  spread  from  the  right  of  way  to  the  plaintin's  land. 

MoRBis,  Com. — The  appellee  sued  the  appellant  to  recover  dam- 
ages for  the  destruction  of  certain  property  in  Fountain  county 
Indiana,  alleged  to  have  been  caused  by  the  negligence  of  the  ap- 
pellant. The  complaint  consists  of  six  paragraphs,  the  first  of  whidi 
IS  in  substance  as  lollows : 

It  is  alleged  that  on  the  7th  day  of  August  1880,  the  appellant 
was  the  owner  of  and  ninninff  and  operating  a  railroad  extending 
from  the  city  of  Indianapolis,  Ind.,  through  the  said  county  of 
Fountain,  to  Peoria,  Illinois.  And  that  the  appellee  was  then  the 
owner  of  certain  real  estate  in  the  county  of  Fountain,  adjoining 
the  appellant's  road  and  right  of  way ;  that  from  the  long  and  con- 
tinued drouth,  grass,  vegetation  and  rubbish  became  very  dry,  and 
that  on  said  day,  and  while  said  appellant  was  operating  said  road 
and  running  its  locomotives  on  said  road  and  on  that  part  of  it 
adjoining  the  appellee's  land,  coals  and  sparks  of  fire  were  neglig- 
ently dropped  irom  its  locomotives  whicli  set  fire  to  accumulations 
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of  dry  grass,  weeds,  rubbish  and  other  combustibles,  carelessly  and 
negligently  suflEered  and  permitted  to  gather  on  the  line  oi  said 
railroad  and  upon  the  appellant's  riffht  of  way,  and  over  which  the  ap- 
pellant had  the  management  and  control.  And  that  said  iire, 
through  the  medium  of  said  dry  grass,  weeds,  rubbish,  etc.,  and 
other  combustible  material  carelessly  and  negligently  suffei'ed  and 
permitted  to  gather  and  accumulate  as  aforesaid,  was  communicated 
to  the  fences  of  the  appellee,  which  divided  his  fields  from  the  ap- 
pellant's right  of  way,  and  burnt  and  otherwise  destroyed  eighty 
rods  of  the  appellee's  fence,  to  his  damage  one  hundred  dollars. 

The  other  paragraphs  of  the  complaint  are  like  the  above,  except 
that  in  the  5tn  and  6th  it  is  alleged  that  the  damage  to  the  appel- 
lee's property  was  caused  without  fault  or  negligence  on  his  part. 

The  appellant  demurred  to  the  complaint  for  want  of  facts.  The 
court  overruled  the  demurrers.  The  cause  was  put  at  issue  and  the 
venue  changed  to  the  Vermilion  Circuit  Court. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict  for 
the  appellee,  upon  which,  over  a  motion  for  a  new  trial,  judgment 
was  rendered. 

The  ruling  of  the  court  upon  the  demurrer  to  the  complaint  is 
assigned  as  error,  and  the  question  thus  raised  is  the  only  one  dis- 
cussed by  the  appellant. 

The  objection  urged  to  the  complaint  is  that  it  is  not  averred  in 
either  paragraph  that  the  appellant  negligently  suffered  the  fire, 
negligently  started  on  its  rignt  of  way,  to  escape  therefrom  and 
communicate  to  the  property  of  the  appellee.  It  is  not  averred 
in  any  paragraph  of  the  complaint  that  the  appellant  negligently 
allowed  the  fire  to  communicate  to  the  property  of  the  appellee. 

The  appellee  contends  that  in  this  case  such  an  averment  is  not 
necessary,  that  upon  proof  of  the  facts  alleged  in  his  complaint  he 
would  be  entitled  to  recover.  This  may  be  true,  but  the  question 
is  one  of  pleading,  not  of  evidence.  In  the  case  of  the  Pittsburg, 
etc.,  E.  E.  Co.  V.  Culver,  60  Ind.  469,  Judge  Niblack  says : 

"  Negligence  in  starting  a  fire  may  be  such  in  many  cases  as  will 
tend  to  establish  negligence  in  allowing  it  to  communicate  to  the 
property  of  others,  and  to^  thus  characterize  the  whole  transaction 
as  a  negligent  one  ;  yet  an  averment  that  the  fire  was  negligently 
started  wnl  not  dispense  with  or  supply  the  place  of  an  allegatiou 
that  the  fire  was  negligently  allowed  to  communicate  to  the  prop- 
erty of  other  persons  as  above  stated." 

In  the  case  of  the  Pittsburg,  etc.,  E.  E.  Co.  v.  Hixon,  8  Am.  & 
Eng.  E.  E.  Cas.  717,  a  complaint  like  that  was  before  us  and  was 
held  bad  because  it  was  not  averred  that  the  fire  was  negligently 
allowed  to  communicate  to  the  plainti£E's  property,  thouo^h  it  was 
averred  in  that  case  as  in  this,  that  the  company  negligently  set  fire 
to  dry  grass,  etc.,  negligently  allowed  to  accumulate  on  its  right  of 
way,  and  that  through  the  medium  of  such  dry  grass,  etc.,  the  firo 
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was  communicated  to  the  plaintiff's  property.  These  cases  have 
been  approved  by  several  subsequent  cases  and  must  be  held  as  the 
law  of  the  State.  The  L.  N.  A.  &  0.  R.  R  Co.  v.  Ehlert,  11  Am. 
&  Eng.  R.  R.  Cae.  62.  The  complaint  in  this  case  was  held  bad 
for  want  of  an  averment  that  the  defendant  negligently  permitted 
the  fire  to  escape  from  its  right  of  way  and  communicate  to  the 
property  of  the  plaintiff. 

We  think  the  demurrer  to  the  complaint  should  have  been 
sustained. 

Judgment  reversed. 

See  Pittsburg,  etc.,  R.  R  Co.  «.  Hixon,  8  Am.  &  Eng.  R.  R.  Gas.  717 ; 
Louisvine,  N.  A.  &  O.  R.  R.  Co.  v.  Spenn,  11,  Am.  &  Eng.  R  R  Gas.  60; 
Same  v.  Ehlert,  II  Am.  &  Eng.  R.  R  Gas.  61 ;  Pittsburg,  Ginn.  &  St.  L.  R  R« 
Go.  V,  Jones,  11  Am.  <&  Eng.  R.  R  Gas.  76;  Indianapolis,  B.  &  W.  R.  R 
Go.  V.  Adamson,  supra. 

The  whole  subject  of  fires  occasioned  by  sparks  from  passing  railroad  en- 
gines will  be  found  fully  treated  in  Brown  o.  Atlanta  &  G.  Air  Line  R  Go., 
supra. 


Johnson 

V, 

Chicago,  M.  &  St.  P.  Et.  Co. 

(Advance  Ccue,  Mmnewta,    July  18,  1888.) 

The  fact,  unexplained,  that  a  very  unusual  volume  of  sparks  was  thrown 
from  a  railroad  engine,  whereby  fire  was  set  to  adjacent  property,  held  to  be 
evidence  of  negli<;ence;  it  appearing  also  that  the  management  of  an  engine 
has  much  to  do  with  the  throwing  of  sparks. 

A  presumption  of  negligence  arising  under  the  statute,  and  the  burden  be- 
ing upon  the  defendant  to  show  carefulness  in  the  management  of  the 
engine,  the  testimony  alone  of  the  engineer  that  he  '^  handled  the  engine  very 
carefully,"  but  **not  any  differently  from  what  I  [he]  generally  did,"  hdd^  not 
such  proof  of  carefulness,  under  the  circumstances,  as  to  compel  a  conclusion 
by  the  jury  that  there  was  no  negligence. 

The  fire  was  first  set  to  the  property  of  one  Nlskern,  thence  to  a  neighbor- 
ing barn,  and  thence  to  the  property  of  plaintiff,  about  60  feet  from  the  point 
where  the  fire  was  first  set.  Held,  that  the  injury  was  not  remote,  as  a  matter 
of  law.  Hdd^  also,  that  the  negligence  of  Niskem,  in  leaving  combustible 
matter  exposed  to  the  danger  of  fire  from  the  railroad,  was  not  an  intervening 
cause  interrupting  the  legal  relation  of  cause  and  effect,  as  between  the  neg- 
ligence of  the  defendant  and  the  burning  of  plaintiff's  property,  but  rather  that 
Niskern's  negligence  was  concurrent  with  that  of  the  defendant,  either 
one  of  the  wrong- doers  being  answerable  for  the  consequences. 

Refusal  of  court  to  grant  a  continuance,  and  rulings  upon  the  reception  oi 
evidence,  sustained. 

Rule  applied,  that  irrelevant  evidence,  which  could  not  have  affected  the 
result,  furnishes  no  ground  for  a  new  trial. 

Appeal  from  a  judgment  of  the  district  court,  ^Dakota  county. 
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Wm.  Hodgson,  for  respondent. 

"W.  H.  Morris  and  D.  S.  Wegg,  for  appellant. 

Dickinson,  J. — ^This  action  was  brought  to  recover  for  the  burn- 
ing of  a  bam  and  other  property  of  the  plaintifE,  which  is  alleged  to 
have  been  caused  by  fire  negligently  suffered  to  escape  from  a  loco- 
motive of  the  defendant.  The  fire  occured  in  the  village  of  Farm- 
ington.  It  commenced  either  in  a  pile  of  corn-stalks  l^ing  in  an 
alley  and  against  the  bam  of  one  Niskern,  which  stood  ]ust  outside 
the  depot  grounds  of  the  defendant,  or  else  it  commenced  within 
the  bam.  The  wind  was  very  violent,  and  fire  was  communicated 
from  l^iskem's  burning  bam  to  another  barn  standing  near,  and 
thence  to  that  of  the  plaintifi,  which  stood,  perhaps,  60  feet  from 
that  of  Niskern. 

By  the  verdict  of  the  jury  it  is  determined  that  the  fire  was 
communicated  from  defendant's  engine  No.  45,  of  which  one  Dris- 
coU  was  engineer,  to  the  corn-stalks,  and  thence  to  Niskem's  barn. 
This  conclusion  of  facts  is  well  sustained  by  the  evidence.  Special 
findings  of  fact  were  returned  by  the  jury  in  answer  to  questions 
put  to  them,  which  are  as  follows : 

"  Question.  Was  Niskern  negligent  or  careless  in  placing  or 
leaving  the  corn-stalks  where  he  did  f  Answer.  Yes.  Q.  Was  the 
smoke-stack  of  that  engine  furnished  with  the  most  approved 
modem  appliances  to  prevent  the  escape  of  fire;  and  were  the  smoke- 
stack and  appliances  in  good  condition  ?  A.  Yes.  Q.  Was  the 
ash-pan  of  that  engine  and  its  connection  constructed  in  the  most 
approved  modem  style  to  prevent  the  escape  of  fire;  and  were 
they  in  good  condition  ?  A.  Yes.  Q.  Was  DriscoU,  on  November 
22,  1879,  a  competent,  skillful,  and  careful  engineer  ?  A.  Yes. 
Q.  Did  Driscoll,  the  engineer  at  and  before  the  time  of  the  fire, 
manage  the  engine  in  a  careful  and  prudent  manner  with  respect 
to  the  escape  of  fire  from  his  engine  ?    A.  No.** 

One  of  the  two  principal  questions  presented  in  the  case  is  as 
to  whether  the  evidence  sustains  this  last  special  finding,  and  upon 
which  alone  the  general  verdict  against  the  defendant  rests. 

It  appears  that  the  engine  was  being  operated  upon  a  track  about 
180  feet  from  the  bam  and  corn-stalks  of  Niskern ;  that  the  volume 
of  sparks  thrown  out  by  an  engine,  and  the  height  to  which  they 
are  projected,  depend  a  good  deal  upon  the  manner  in  which  the 
engine  is  worked ;  that  the  harder  the  engine  is  worked,  the  more 
sparks  are  discharged  and  the  higher  they  are  thrown.  Several 
witnesses  testified  to  the  fact  that  a  very  unusual  volume  of  sparks 
was  discharged  from  the  engine  on  this  occasion.  We  deem  this  to 
be  evidence  of  negligence,  ^though  not  of  the  most  satisfactory  or 
conclusive  character  in  this  case ;  and  so  it  has  often  been  consid- 
ered in  adjudicated  cases.  Caswell  v.  Chicago  &  Northwestern 
By.  Co.  42  Wis.  198,  198 ;  Henry  v.  Southem  Pacific  K.  Co.  50 
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Cal.  176 ;  Great  Western  R.  Co.  v.  Haworth,  39  Dl.  347 ;  Toledo, 
Wabash  &  Western  By.  Co.  v.  Maxfield,  72  111.  95,  98.  But  of 
more  importance,  in  onr  estimation,  is  this : 

By  force  of  Gen.  St.  1878,  c.  34,  §  60,  the  defendant  was  pre- 
sumed to  have  been  negligent  when  it  was  shown  that  the  injury 
was  caused  by  fire  thrown  from  the  engine ;  and  the  burden  rested 
upon  the  defendant  to  prove  the  exercise  of  such  care  as  the  cir- 
cumstances required.  Karson  v.  Milwaukee  &  St.  P.  By.  Co.,  29 
Minn.  12 ;  s.  c,  7  Am.  &  Eng.  E.  B.  Cas.  601;  Sibilrud  v.  Minneapo- 
lis &  St.  L.  By.  Co.,  id.  63 ;  s.  c,  7  Am.  &  Eng.  E.  B.  Cas.  499. 
We  cannot  say  that  the  conclusion  of  the  jury,  that  the  evidence 
did  not  show  such  care,  is  not  warranted  by  the  case. 

The  only  evidence  upon  this  point,  save  that  which  goes  to  con- 
tradict the  evidence  of  an  unusual  quantity  of  fire  being  thrown 
from  the  engine,  is  the  testimony  of  the  engineer,  who  said :  "  I 
handled  the  engine  very  carefully,  but  I  did  not  operate  the  engine 
any  differently  from  what  I  usually  did.  ...  I  handled  the 
engine  with  a  great  deal  of  care  upon  that  occasion  while  in  Farm- 
ington." 

It  was  proper  for  the  jury  to  consider  this  evidence  in  connec- 
tion with  the  fact  that  a  very  high  wind  was  prevailing ;  that  the 
place  was  a  village,  with  buildings  standing  near  the  railway  track, 
and  where  the  property  of  many  persons  would  be  exposed  to 
danger  from  the  burning  of  a  single  building.  While  the  engineer 
was,  as  the  verdict  shows,  ordinarily  a  careful  man  in  his  business, 
it  may  still  be  that  the  care  which  he  usually  exercised  was  not  such 
as  common  prudence  apparently  demanded  on  this  occasion.  The 
fact  as  to  whether  proper  care  was  exercised  was  left  to  rest  only 
upon  the  opinion  of  the  engineer.  IS'one  of  the  facts  as  to  the 
manner  of  operating  the  engine  were  presented.  The  reason  or 
necessity  for  the  discharging  of  an  unusual  quantity  of  sparks  (if 
the  fact  was  so^  was  not  explained.  The  legislature  has  laid  upon 
the  defendant  tne  duty  of  proving  such  facts  as  may  be  sufiicient  to 
exculpate  it,  for  the  reason,  as  we  may  presume,  that  the  facts  are 
peculiarly  within  its  own  knowledge,  or  within  that  of  its  servants. 
Upon  the  same  ground  a  similar  rule  as  to  the  burden  of  proof  has 
been  sometimes  applied,  even  without  a  statute.  Since  the  law  and 
the  reason  of  the  law  are  so,  the  bare  opinion  of  the  engineer  that  he 
operated  the  enrine  with  great  care,  was  not  such  satisfactory  proof 
of  the  fact  which  the  defendant  was  bound  to  establish  as  the  jury 
might  reasonablv  require,  not  merely  to  rebut  the  statutory  pre- 
sumption of  negligence,  but  to  meet  the  actual  prima  facie  proof  of 
negligence,  to  which  we  have  before  referred.  See  Karson  v.  Mil- 
waukee &  St.  P.  By.  Co.,  supra. 

It  is  claimed,  however,  that  the  negligence  of  Niskem  forbids  a 
recovery.  We  assume  that  the  negligence  of  Niskem,  as  found  by 
the  jury,  related,  not  merely  to  the  safety  of  his  own  property,  but 
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as  well  to  that  of  his  neighbors ;  so  that  his  conduct  would  have 
been  actionable  negligence  as  to  the  plaintiff.  This  constniction 
of  the  verdict  is  most  favorable  to  the  views  of  the  defendant,  and 
is,  we  think,  the  proper  construction  to  be  placed  upon  it.  It  may  bo 
conceded,  also,  for  the  purpose  of  this  case,  as  a  principle  of  law, 
that  the  intervention  of  an  independent,  eflicient,  wrongful  cause 
between  the  original  wrong  complained  of  and  the  injury  ultimately 
suffered,  prevents  a  recovery  for  the  first  tort,  and  that  in  such  case 
the  remedy  is  only  a^inst  him  to  whose  act  the  conseanences  are 
immediately  chargeable.  This  is  not  such  a  case.  Nistern's  part 
in  the  transaction  was  not  so  much  that  of  an  independent  cause 
operating  between  the  wrongful  act  of  the  defendant  and  the  result 
complained  of,  as  it  was  that  of  a  concurrent  wrong-doer,  whose 
negligence  contributed  with  that  of  the  defendant  to  produce  the 
destruction  of  the  plaintiff's  property.  The  fault  of  Niskern  con- 
sisted, not  in  anytninff  whicii  he  did  or  neglected  to  do  after  the 
fire  w^  thrown  from  defendant's  engine,  but  that  he,  disregarding 
his  duty  towards  his  neighbors,  had  already  prepared  the  means  of 
communicating  fire  from  the  railroad  engines  to  their  property ; 
and  this  state  of  things,  for  which  he  was  to  be  blamed,  existed 
when,  by  defendant's  act,  the  fire  was  set.  Either  one  of  the 
wrong-doers  was  responsible,  and  the  concurrent  negligence  of  the 
other  would  be  no  defence.  McMahon  v,  Davidson,  12  Minn.  35Y, 
(Gil.  232) ;  Eaton  v.  Boston  &  L.  R.  Co.,  11  Allen,  500 ;  Barrett  v. 
Third  Ave.  E.  Co.,  45  N.  T.  628. 

The  injury  was  not,  as  a  matter  of  law,  too  remote  to  justify  a 
recovery.  The  result  was  such  as  may  well  be  considered  might 
have  been  reasonably  anticipated.  Griggs  v.  Fleckenstein,  14  Minn. 
81,  (Gil.  62) ;  Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S. 
469 ;  Pennsylvania  R.  Co.  v.  Hope,  80  Ta.  St.  373  ;  Kellogg  v.  Chi- 
cago &  N.  W .  Ry.  Co.,  26  Wis.  223. 

The  denial  of  the  application  for  a  continuance  was  a  proper  ex- 
ercise of  the  discretion  of  the  court.  After  a  fruitless  search  of 
several  days  to  ascertain  the  name  and  whereabouts  of  the  person 
whose  testimony  was  desired,  it  did  not  appear  probable  that  she 
would  ever  be  found,  if  in  fact  there  was  such  a  person  at  all.  Ten 
weeks  further  elapsed  after  the  trial  before  the  motion  for  a  new 
trial  was  made,  and  it  does  not  appear  that  the  witness  had  then 
been  found  or  that  new  evidence  haa  been  discovered.  The  court 
should  have  granted  the  motion  to  strike  out  the  evidenc  of  Darrow 
and  Aiken.  It  was  irrelevant,  relating  as  it  did  only  to  the  fact  of 
the  throwing  of  fire  by  another  engine  three  hours  before  the 
setting  of  the  fire  to  which  this  action  relates.  But  it  is  apparent 
that  such  evidence  cannot  have  affected  the  result,  in  view  of  the 
special  findings  of  the  jury  which  exculpate  the  defendant  from 
negligence  except  in  respect  to  the  conduct  on  the  particular  oo- 
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casion  of  the  engineer  of  locomotive  No.  46.     It  is  hence  no  cause 
for  a  new  trial.     We  find  no  error  in  the  excluding  of  evidence. 
The  judgment  is  affirmed. 

See  Brown  «.  Atlanta  A  0.  Air  Line  R.  Co.  and  note  infnu 


Texas  &  Pacific  Bt. 

V. 

Levi  &  Bbo. 

(AdvofiM  Com,  Tesoas.    June  29,  1888.) 

Where  suit  was  brought  agidnat  a  railroad  for  damages  done  to  cotton  by 
fire  from  a  locomotive,  and  the  defence  set  up  was  that  the  cotton  was  fully 
insured  and  the  policies  had  been  collected.  HM,  a  demurrer  to  such  de- 
fence was  properly  sustained. 

Where  the  cotton,  when  destroyed,  was  stored  in  a  cotton  yard  in  close 
proximity  to  the  railway  track,  and  the  evidence  tends  to  show  the  use  by 
the  railway  company  of  the  most  improved  spark  arresters.  Heldy  the  ques- 
tion as  to  whether  or  not  it  was  a  prudent  act  so  to  store  the  cotton  should 
have  been  submitted  to  the  jury  for  determination. 

The  jury  should  determine  from  the  evidence  whether  the  locomotives 
used  by  the  railway  were  such  as  the  law  requires  them  to  use  to  prevent  in- 
jury to  others,  and  whether  the  railway  employes  used  the  requisite  degree 
of  care,  as  well  as  whether  the  storing  of  the  cotton  where  it  was  stored 
was,  or  was  not,  the  exercise  of  proper  care. 

The  ordinary  measure  of  damages  for  injury  to  property  is  the  difference 
between  the  value  of  that  damaged  before  the  injury  occurred  and  after  the 
damage  to  it  at  the  place  of  the  injury. 

But  where  the  property  in  its  damaged  condition  could  find  no  market  at 
the  place  of  its  injury,  the  expenses  reasonably  necessary  to  prepare  the  in- 
jured property  for  a  salable  market  and  shipment  thereto  should  also  be 
included  in  the  estimate. 

Appeal  from  Dallas  county. 

Wellborn,  Leake  &  Henry,  for  appellants. 

Cowart,  Barksdale  &  Robertson,  for  appellees. 

This  suit  was  brought  by  appellees  against  the  appellant  railway 
company  to  recover  damages  alleged  to  have  accrued  from  the 
burning  of  certain  cotton  belonging  to  appellees,  which  was  stored 
in  their  cotton  yard,  in  close  proximity  to  the  railway;  said 
damages  being  alleged  to  have  been  caused  by  sparks  from  appel- 
lant's train  through  its  carelessness. 

Defendant  pleads  general  denial,  and  specially,  that  if  appellee's 
cotton  was  damaged  oy  fire  from  defendant's  engine,  it  was  by 
reason  of  appellee's  own  negligence  in  stacking  it  on  a  public 
street,  in  a  place  of  danger,  thus  exposing  it  to  any  chance  spark 
that  might  escape  from  defendant's  engine.    And  further,  that 
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said  cotton  was  insured  by  appellees  in  an  insurance  company  for 
$1500,  which  sum  had  been  paid  them  by  the  insuj'ance  company, 
and  was  the  full  amount  of  dams^e  done  to  said  cotton. 

To  this  last  plea  a  demurrer  was  sustained.  The  case  was  tried 
by  a  jury  and  a  verdict  rendered  for  appellees  for  $3360,  for  which 
judgment  was  rendered. 

Stayton,  J. — Appellant  alleged  as  a  defence  that  the  appellees 
held  policies  of  insurance  on  the  cotton  destroyed  or  injured,  which 
had  been  collected,  and  that  therefore  it  was  not  liable  for  such 
loss  as  the  appellees  might  have  sustained  through  its  negligence, 
to  the  extent  to  which  appellees  had  been  reimbursed  by  the 
money  collected  upon  such  policies.  The  court  sustained  a  de- 
murrer to  this  defence,  and  this  is  assigned  as  error. 

In  this  ruling  there  was  no  error,  if  the  cotton  had  been  fully 
paid  for  by  insurance  companies  under  policies  which  had  been 
paid  for  by  the  appellees,  it  is  not  perceived  how  that  could  in  any 
manner  affect  the  liability  of  the  appellant.  Such  payment  would 
be  the  result  of  a  contract  with  which  appellant  has  no  privity,  and 
to  which  in  no  respect  had  it  made  any  contribution. 

If  when  the  suit  was  brought,  the  appellees  had  alleged  such 
payment  by  insurance  companies  and  had  sought  to  recover  for  the 
use  of  such  companies  from  the  party  whose  wrongful  act  caused 
the  loss,  there  would  be  reason  in  such  a  claim. 

The  insurer  and  the  defendant  are  not  joint  tort-feasors,  or  joint 
debtors,  so  as  to  make  the  payment  or  satisfaction  by  the  {prmer 
operate  to  the  benefit  of  the  latter ;  nor  is  there  any  legal  privity 
between  the  defendant  and  the  insurer  so  as  to  give  flie  lormer 
the  riffht  to  avail  itself  of  a  payment  by  the  latter. 

"  The  policy  of  insurance  is  collateral  to  the  remedy  against  the 
defendant,  and  was  procured  8olely*by  the  plaintiff  at  his  expense, 
and  to  the  procurement  of  which  the  deiendant  was  in  no  way 
contributory.  ...  It  cannot  be  said  that  the  plaintiff  took 
out  the  policy  in  the  interest  or  behalf  of  the  defendant ;  nor  is 
there  any  legal  principle  which  seems  to  require  that  it  be  ulti- 
mately appropriated  to  the  defendant's  use  and  benefit."  43 
Vermont,  538 ;  Webe  v.  Morris  &  Essex  R.  E.  Co.,  35  N.  J. 
413;  Clark  ^.  Wilson,  103  Mass.  221;  Hayward  v,  Cain,  105 
Mass.  213;  The  Propellor  Monticello  v,  MoUison,  17  Howard,  155 ; 
Dunham  v.  N.  E.  Mut.  Ins.  Co.,  1  Lowell,  253 ;  Mason  v.  Sains- 
burg,  3  Douglass,  61 ;  Clark  v.  The  Inhabitants,  2  Barn.  &  Cress., 
254;  Merrick  v,  Brainard,  38  Barbour,  589. 

It  is  urged  that  the  court  erred  in  giving  the  following  charge : 

"  You  are  instructed  that  plaintiffs  had  a  right  to  place  their 
cotton  upon  their  cotton  yard,  and  in  so  doing  they  would  not  on 
this  account  alone  be  guilty  of  negligence,  although  said  cotton 
yard  was  in  close  proximity  to  defendant's  road-bed." 
18  A.  &  E.  R.  Gas.— -30 
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The  cotton  yard  in  which  the  cotton  was  alleged  to  have  been 
burned  was  in  close  proximity  to  appellant's  railway,  and  the  evi- 
dence tends  to  ^how  that,  by  the  nse  of  the  most  approved  spark 
arresters,  it  is  impi-acticable  to  prevent  entirely  the  escape  of  sparks 
from  locomotives,  unless  the  draft  is  so  closed  by  the  spark 
arrester  as  to  prevent  the  generation  of  steam.  If  such  be  the 
case,  a  railway  company  is  authorized  to  operate  its  engines  with 
such  protection  agamst  injury  to  others  by  fire,  as  can  be  given  by 
the  use  of  a  high  degree  of  care  in  the  selection  and  use  of  such 
appliances  as  are  approved  by  prudent  and  skilful  persons,  gen- 
really,  engaged  in  such  business,  and  are  found  to  be  best  adapted 
to  prevent  uie  escape  of  fire  by  which  others  may  be  injured,  even 
though  as  thus  operated  there  may  be  danger  of  injury  to  others 
from  fire  escaping  from  locomotives.  The  business  being  au- 
thorized by  law,  no  liability  can  be  incurred  from  its  exercise,  un- 
less there  be  a  want  of  care  in  its  prosecution,  even  though  it  be 
attended  with  some  risk  of  injury  to  others. 

Such  being  the  case,  a  very  high  degree  of  care  is  requisite  from 
those  whose  property  is  so  situated,  with  reference  to  a  railway, 
that  it  is  liable  to  injury  even  when  due  care  is  exercised  by  the 
railway  company.  It  is  true  that  a  person  owning  or  renting 
property  near  a  railway  is  entitled  to  use  such  property,  but  the 
greater  the  degree  of  exposure  to  injury  from  such  proximity,  the 
greater  degree  of  care  snould  be  exercised  by  such  person  to  pre- 
vent injury  from  such  causes  for  which  a  railway  company  will  not 
be  responsible,  because  impracticable  to  prevent  them. 

What  constitutes  negligence,  sometimes,  may  be  e  matter  of  law ; 
but  whether  it  exists  in  a  given  case  is  a  question  of  fact  for  the 
determination  of  the  jury,  in  all  cases  where  there  is  a  conflict  of 
evidence,  or  the  facts  are  disputed  ;  and  in  no  case  submitted  to  a 
jury  where  the  facts  are  contested,  or  even  where  the  evidence 
admitted  to  be  true  is  of  such  character  that,  different  well  or- 
ganized minds  might  honestly  arrive  at  different  conclusions  as  to 
whether  a  person  nad  or  had  not  used  due  care,  should  a  jury  be 
instructed  that  an  act  does  or  does  not  constitute  negligence,  but 
there  are  cases  in  which  as  matter  of  law,  there  being  no  contro- 
versy about  the  facts,  a  court  would  be  authorized  to  instruct 
a  jurv  that  a  given  use  of  property  was  no  negligence  when 
considered  with  reference  to  a  specific  use  to  which  contiguous 
property  is  lawfully  appropriated ;  as,  for  instance,  if  the  appellees 
nad  been  using  the  open  yard  in  which  the  cotton  was  stored  for 
the  purpose  of  storing  railroad  iron,  stone,  brick  or  other  non- 
inflammable  material,  which,  however,  may  be  injured  by  fire,  the 
court,  with  reference  to  an  injury  caused  by  sparks  from  a  passing 
locomotive,  might  instruct  a  jury  that  such  use  was  not  negligence. 
If  the  same  lot  was  used  as  a  lumber  yard,  in  which  to  store  plank 
and  other  inflammable  material,  it  would  be  a  question  of  doubt  as 
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to  whether  such  use,  reference  being  had  to  the  use  to  which  con- 
tiguous property  was  lawfully  appropriated,  was  negligence  or  not. 
So  in  the  use  of  a  yard,  contiguous,  to  a  railway  track,  for  the  pur- 
pose of  storing  baled  cotton,  which  as  matter  of  common  knowl- 
edge is  inflammable  and  easily  ignited,  when  it  is  shown  that  con- 
tiguous property  is  lawfully  used  for  a  purpose  from  which  it 
necessarily  results  that  the  cotton  will  be  subjected  to  some  danger 
from  fire,  it  might  be  doubtful  if  the  storing  of  baled  cotton  in 
8uch  a  place  was  a  prudent  act,  and  the  question  should  be  sub- 
mitted to  the  jury. 

If  cotton  badly  baled,  or  of  which  the  baling  had  been  cut, 
which  seems  to  have  been  the  case  with  the  cotton  injured,  for  the 
purpose  of  sampling  it,  and  thus  more  exposed  to  fire  than  if  the 
cotton  was  well  baled,  it  would  become  more  doubtful  still  if  such 
use  would  be  a  prudent  use,  and  hence  the  greater  necessity  for 
leaving  the  entire  question  of  negligence  to  the  jury,  under  all  the 
evidence. 

If  we  go  a  step  further,  and  suppose  a  yard  situated  as  was  that 
of  the  appellees,  to  be  used  for  the  purpose  of  storing  lint  cotton, 
in  no  way  compressed  or  covered,  tnan  which  but  few  things  are 
more  easily  ignited,  in  such  case  a  court  certainly  would  not  be 
authorized  to  instruct  a  jury  that  such  use  would  not  be  negligence, 
in  face  of  the  pfoof  that  locomotives  were  frequently  passing 
within  a  few  yards  of  it,  and  that  with  the  utmost  care  consistent 
with  the  use  of  such  machinery,  sparks  would  escape  therefrom  and 
might  reach  and  fire  the  cotton.  If  we  take  an  extreme  case,  and 
suppose  that,  instead  of  using  the  yard  in  which  the  cotton  was 
stored  for  that  purpose,  the  appellees  had  used  it  for  a  powder 
magazine,  in  which,  without  any  covering,  they  left  open  kegs  of 
^npowder,  then,  if  it  be  admitted  that  such  was  the  case,  and 
that  locomotives  were  passing  within  a  few  yards  of  that  place 
frequently,  and  that  therefrom  sparks  would  escape  which  might 
reach  such  explosives,  even  with  the  exercise  of  that  care  required 
by  law  of  a  railway  company  to  prevent  injury  to  contiguous 
property  by  fire  from  its  locomotives,  the  court  might  instruct  a 
jury  that  such  use  was  not  a  prudent  use;  but  if  there  was  a  con- 
troversy as  to  the  facts,  even  in  such  a  case  the  whole  matter 
should  be  left  to  the  jury.  Wharton  on  Negligence,  420  and 
citations. 

The  whole  question  as  to  whether  the  locomotives  used  by  the 
appellant  were  such  as  the  law  requires  them  to  use  to  prevent  in- 
jury to  others ;  whether  its  employees  used  the  requisite  degree  of 
care,  and  whether  the  storing  of  the  cotton,  in  the  condition  the 
evidence  showed  it  to  be,  in  a  place  of  such  close  proximity  to  a 
railway  track  was  or  was  not  the  exercise  of  proper  care,  should 
have  been  left  to  the  determination  of  the  jury  upon  the  evidence, 
untrammelled  by  any  charge  that  an  occupation  of  the  lot  for 
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storing  cotton  was  not  negligence ;  for  neither  the  court  below  nor 
this  coart  can  declare  as  matter  of  law  that  such  nse  was  or  was 
not  negligence  when  taken  in  connection  with  all  the  evidence  in 
the  case. 

The  other  parts  of  the  charge  npon  the  anestion  of  negligence 
of  the  respective  parties  was  reasonably  full ;  bnt  we  cannot  say 
that  the  ciiarge  given  may  not  have  controlled  the  verdict. 

The  charge  to  the  jnry  in  reference  to  the  character  of  appli* 
ances  incumbent  upon  tne  appellant  to  nse  to  prevent  injury  to 
others  by  fire  is  perhaps  more  exacting  than  can  be  sustained. 
Wharton  on  Negligence,  872  ;  Thompson  on  Negligence,  154, 155. 

The  ordinary  measure  of  dama^  for  injury  to  property  is  the 
difference  between  the  value  of  that  damaged,  before  the  damage 
was  done,  and  its  value  after  the  injury  to  it ;  and  in  so  far  as 
property  is  wholly  destroyed,  its  value ;  and  this  at  the  place 
where  the  injury  occurs,  unless  injured  by  a  person  who  has  con- 
tracted to  deliver  it  at  a  different  place.  2  Sedgwick  Measure  of 
Damages,  94,  487. 

In  fliis  case,  however,  there  would  be  some  diflScultv  in  apply- 
ing the  rule,  for  there  is  evidence  tending  to  show  that  the  property 
in  its  damaged  condition  could  have  found  no  market  where  it 
was,  and  that  it  could  not  be  shipped  to  another  market  without 
repacking.  In  such  case,  we  are  of  the  opinion  that  such  expenses 
as  were  necessarily  incurred  in  selecting  the  cotton  which  was  in- 
jured from  that  which  was  not,  but  might  still  find  a  market  as 
merchantable  cotton,  and  separating  the  one  from  the  other,  and 
so  repacking  both  qualities  tnat  the  same  could  be  sent  to  market, 
were  matters  which  might  legitimately  be  looked  to  in  estimating 
the  damage  sustained  by  the  appellees,  and  that  such  necessaiy  ex- 
pense, and  the  difference  in  the  value  of  the  cotton  before  it  was 
injured,  and  after  thus  being  separated  and  repacked,  with  interest 
on  such  difference,  would  be  the  measure  of  damage  (Winne  v.  The 
Illinois  0.  R.  R.  Co.,  31  Iowa,  587;  Street  v,  Lauraier,  34  Mo. 
469),  and  to  this  would  the  appellees  be  entitled  if  the  injury  re- 
sulted from  the  negligence  of  tne  appellant. 

For  the  eiTors  indicated,  the  judgment  is  reversed  rad  the  cause 
remanded. 

See  Brown  v,  Atlanta  &  C.  Air  Line  R.  Co.  and  note  infra. 
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Gibbons 

V. 

"Wisconsin  Valley  R  Co. 

(Achanee  Case,  Wueonsm.    October  23,  1888.) 

Wh6re  it  appe&l^,  in  an  action  for  damages  caused  by  fire  set  Ottt  by  a  loco- 
motive, that  such  fire  must  have  been  caused  by  one  or  the  other  of  two  loco- 
motives, evidence  of  other  fires  kindled  by  dii^erent  locomotives  before  and 
after  the  fire  complained  of  is  not  admissible. 

It  is  a  question  of  fact  for  the  jury  whether,  in  any  particular  place,  it  is 
negligence  for  a  railroad  company  to  leave  combustible  material  near  the 
track,  on  the  ground  of  the  company,  liable  to  be  ignited  by  sparks  emitted 
by  engines. 

Whether  the  railroad  company  were  negligent  in  this  case  is  not  decided. 

Appeal  from  circuit  court,  Wood  county. 
James  &  Crosby  and  G.  W.  Gate,  for  respondent,  Robert  B, 
Gibbons. 

Powers  &  Briggs,  for  appellant,  the  Wisconsin  Valley  E.  Co. 

Orton,  J. — The  evidence  tended  to  show  that  if  the  fire  was  set 
by  the  appellant's  locomotive,  it  was  by  the  one  in  the  freight  train 
which  passed  the  station,  near  which  the  respondent's  lumber  was 
piled,  at  10:15  o'clock  in  the  forenoon,  or  by  the  one  in  the  pas- 
senger train  which  passed  the  same  place  at  11:50  thereafter.  The 
fire  was  discovered  soon  after  the  passenger  train  passed  that  point,' 
and  there  was  no  evidence  whatever  that  this  particular  fire  was  set 
by  any  other  engine  on  the  road.  The  circuit  court  admitted  evi- 
dence, against  the  objection  of  the  appellant,  of  fires  in  the  vicinity 
on  this  same  road,  both  before  and  after  this  fire,  occurring  after 
the  passage  of  other  locomotives.  This  was  clearly  erroneous.  Such 
evidence  would  open  the  door  for  a  wide  issue  of  great  importance, 
— whether  such  other  locomotives  caused  such  fires  or  not, — and 
could  not  affect  the  issue  in  the  cause,  even  if  it  had  been  proved 
that  other  locomotives  caused  other  fires  in  the  vicinity.  The  rule 
has  never  been  extended  further  than  to  allow  proof  of  other  fires 
caused  by  the  same  machinery.  If  it  had  been  proved  in  this  case, 
beyond  a  doubt,  that  one  of  these  locomotives — either  that  of  the 
freight  or  passenger  train  passing  soon  or  immediately  before  the 
fire  occurred — caused  the  nre,  it  could  not  add  to  the  defendant's 
liability  by  showing  its  habitual  carelessness  in  respect  to  other  lo- 
comotives ;  and  if  it  had  been  proved  that  other  locomotives  on  the 
same  road  caused  other  fires,  at  other  times  and  places,  it  would 
not  be  even  presumptive  evidence  that  the  locomotives  in  question 
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were  insufScient  in  any  respect,  or  that  they  caused  this  particular 
fire. 

The  evidence  in  this  case  was  circumstantial,  and  it  should  not 
be  extended  to  circumstances  which  could  not  have  any  logical 
bearing  upon  the  issue.  The  syllogism  that,  because  other  locomo- 
tives on  this  road  caused  other  fires  at  other  times  in  the  vicinity, 
therefore  these  two  locomotives,  or  one  of  them,  which  passed  the 

1)lace  at  this  time,  caused  this  particular  fire,  would  be  no  more 
ogical  than  that  locomotives  on  some  railway  in  another  state,  a 
thousand  miles  distant,  caused  fires  in  the  vicinity  of  the  railway, 
on  account  of  insuflScient  manufacture  or  repair,  or  other  negli- 
gence. Evidence,  to  be  admissible  in  such  cases,  should  have  some 
relative  bearing  upon  the  issues,  either  directly  or  remotely,  and  it 
is  not  perceptible  how  evidence  that  other  locomotives,  at  other 
times  and  places,  even  on  the  same  road  and  in  the  vicinity  of  the 
fire  in  question,  could  have  any  sudi  bearing.  Evidence  that  other 
fires  had  been  set  by  the  fire  machinery  managed  by  the  company, 
before  or  after  or  about  the  time  of  the  fire  in  question,  is  confined 
to  the  same  machinery  which  caused  such  fire,  and  which  may  bear 
upon  the  question  of  the  sufliciency  of  such  machinery  or  its  man- 
agement ;  and  such  are  the  authorities  cited  bv  the  learned  counsel 
01  the  respondent.  There  may  be  cases  which  hold  that  the  loco- 
motives 01  the  company  on  the  same  road,  at  diflFerent  times  before 
and  after  the  fire  in  question,  were  so  constructed  as  to  scatter  fire 
along  its  track,  was  competent  evidence  to  show  a  possibility  and 
therefore,  a  probability  that  this  particular  fire  was  set  by  some  one 
or  more  of  such  locomotives.  But,  so  far  as  I  have  examined  such 
cases,  they  are  those  in  which  the  locomotives  which  actually  caused 
the  burning  were  not  identified. 

The  late  and  leading  case  in  which  this  question  is  discussed  and 
decided  is  that  of  the  Grand  Trunk  E.  Co.  v.  Kichardson,  91  U.  S. 
454.  In  that  case,  both  in  the  brief  of  the  learned  counsel  and  in 
the  opinion  of  Mr.  Justice  Strong,  the  language  is  very  carelessly 
used,  that  evidence  that  the  locomotives  of  tlie  company,  at  other 
times  and  places  on  the  same  road,  were  so  constructed  as  to  scatter 
fire  along  the  track,  might  tend  "  to  prove  a  possibility,  and  a  con- 
sequent probability,  that  some  locomotive  of  the  company  caused 
the  fire,  and  show  a  negligent  habit  of  the  ofiicers  and  agents  of  the 
railroad  company."  &it  in  that  case  it  is  said  in  the  opinion,  "  the 
particular  engines  which  caused  the  fire  were  not  identified."  In 
such  a  case  such  evidence  might  tend  to  prove  the  possibility  and 
consequent  probability  that  some  locomotive  of  the  company  caused 
the  fire.  This  wonderfully  loose  logic  may  be  satisractory  to  a 
judicial  mind  in  cases  where  there  was  no  proof  that  any  particular 
and  identified  locomotive  caused  the  fire  in  question,  if  any  loco- 
motive of  the  company  did.  But  in  due  deference  to  the  learned 
judge  who  wrote  the  opinion,  and  the  other  judges  who  have  used 
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this  language,  it  is  submitted  that  a  possibility  can  never  establish  a 
probability  of  a  fact  required  to  be  proved  in  order  to  make  a  rail- 
road company  or  any  party  liable  in  any  action  whatever,  and  the 
proposition  is  no  sounaer  in  logic  than  in  law.  It  would  be  a  mon- 
strous doctrine  that,  when  a  party  is  sued  in  tort  for  a  personal 
injury  to  anothei*,  occasioned  by  his  negligence  in  not  furnishing 

f)roper  appliances,  or  otherwise,  his  common  carelessness,  or  care- 
essness  in  other  cases,  tends  to  prove  the  "  possibility,"  and  there- 
fore "  probability,"  that  the  act  charged  was  the  result  of  his  neg- 
ligence, without  proof  even  that  he  committed  it. 

In  cases  where  it  is  shown,  either  by  positive  or  circumstantial 
evidence,  that  some  locomotive  of  the  company  caused  the  fire, 
without  the  identification  of  any  particular  one,  such  evidence  might 
have  weight  in  showing  the  negligence  of  the  company.  There 
may  be  cases  which  have  ^one  further  than  this  in  the  admission 
of  such  evidence,  but  they  do  not  appear  to  us  authority  in  reason. 
In  Boss  V,  Boston,  etc.,  E.  Co.,  6  Allen,  87,  it  wafi  held  competent 
to  show  that  the  engine  in  question  emitted  burning  sparks  a  fort- 
night previous  to  the  fire  in  question,  and  that  other  similarly  con- 
structed engines  had  emitted  sparks  which  set  fires.  Where  there 
is  no  proof  of  what  particular  engine  set  the  fire,  and  the  circum- 
stantial evidence  is  such  that  there  is  a  strong  probability  that  some 
engine  on  the  road  did  set  the  fire,  then  it  may  be  proper  to  show 
that  the  engines  on  that  road  generally  emitted  sparks,  or  that  some 
one  or  more  of  them  did  so  at  other  times  and  places.  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  221 ;  Field  v.  New  York,  etc.,  R. 
Co.,  32  N.  Y.  339;  St.  Joseph,  etc.,  R.  Co.  v.  Chase,  11  Kan.  47; 
Huyett  V.  Philadelphia,  etc.,  R.  Co.,  23  Pa.  St.  373 ;  1  Thomp.  Neg., 
notes,  160.  Testimony  showing  that  some  of  the  company's  loco- 
motives had  previously  or  subsequently  scattered  fire  is  not  admis- 
sible unless  it  is  also  shown  that  the  locomotive  which  caused  the 
fire  was  one  of  them,  or  was  similar  in  construction,  state  of  repair, 
or  management.  Boyce  v.  Cheshire  R.  Co.,  42  N.  H.  97;  Phelps  v. 
Conant,  30  Vt.  277 ;  Malton  v.  Nesbit,  1  Car.  &  P.  70 ;  Hubbard 
V.  Railroad  Co.,  39  Me.  506 ;  Standish  v.  Washburn,  21  Pick.  237; 
Collins  V.  Dorchester,  6  Cush.  396 ;  Robinson  v.  Railroad  Co.,  7 
Gray,  92 ;  Jordan  v.  Osgood,  109  Mass.  457 ;  Sheldon  v.  Railroad, 
supra;  Smith  v.  Railroad  Co.,  37  Mo.  287 ;  Railroad  Co.  v.  Doak, 
52  Pa.  St.  379. 

In  Pennsylvania  R.  Co.  v.  Stranahan,  79  Pa.  St.  405,  the  court 
said :  ^^  This  was  not  a  case  where  a  certain  engine  had  thrown  out 
the  sparks  which  set  fire  to  the  plaintiff's  barn,  but  it  was  where 
the  engine  was  unknown.  Yet  the  cause  of  the  fire  was  clearly 
traced  to  the  railroad  track,  and  left  the  belief  that  some  one  of  the 
engines  of  the  defendants  had  emitted  the  coals  which  set  the  barn 
on  fire.  .  •  .  Hence,  it  was  necessary  to  permit  the  party  to  show 
that  the  emitting  of  coals  and  sparks  in  unusual  quantities  was  f re- 
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qnent,  and  was  permitted  to  be  done  by  a  number  of  engines."" 
This  is  the  true  rule  and  its  limitation,  approved  by  the  weight  of 
authority  as  well  as  by  reason.  4  Soutn.  Law  Rev.  (N.  S.)  710 ; 
Henry  v.  S.  P.  E.  Co.,  50  Cal.  176 ;  Woodson  v.  M.  &  St  P.  Ry. 
Co.,  21  Minn.  60. 

The  case  of  Brusberg  v.  M.,  L.  S.  &  W.  Ry.  Co.,  55  Wis.  106;  s.  c., 
7  Am.  &  £ng.  R.R.  Cas.  505,  does  not  militate  against  this  principle, 
but  rather  strengthens  it.  Other  fires  in  the  vicinity  were  allowed 
to  be  shown  as  tending  to  prove  that  the  particular  train  in  question 
caused  them,  which  involved  the  question  whether  that  engine  was 
properly  constructed  or  managed  to  prevent  sparks  from  being 
emitted  along  the  track.  In  this  case,  as  said  before,  the  fire  was 
caused  by  the  engine  in  the  freight  or  passenger  train  which  passed 
soon  or  immediately  before  the  fire.  The  plaintiff  was  on  the 
ground,  and  discovered  no  fire  before  one  or  the  other  of  these 
engines  passed  the  place  of  the  fire.  If  there  was  no  evidence  that 
one  or  the  other  of  those  engines  caused  the  fire,  there  was  no  evi- 
dence that  any  engine  of  the  company  caused  it ;  so  that,  within 
the  authorities,  proof  that  other  engines  caused  other  fires  at  other 
times  and  places,  would  not  show  a  *'  possibility,"  and  consequently 
not  a  "  probability,"  that  these  particular  engines  caused  the  fire. 
The  admission  of  that  evidence  in  this  case  was,  therefore,  errone- 
ous. I  could  write  fifty  pages  of  opinion  in  examining  and  criti- 
cising authorities  on  this  question,  on  account  of  their  looseness  of 
expression,  when  the  question  is  really  in  a  "nut-shell,"  and  we  are 
ready  to  disapprove  6t  any  and  all  of  them  which  assert  a  different 
principle. 

The  only  other  question  deemed  to  be  material  on  this  appeal  is 
whether  the  leaving  of  refuse  or  combustible  material  along  the 
track  at  this  place,  by  which  fires  could  be  communicated  to  the 
property  of  others  in  the  vicinity,  was  per  se  the  negligence  of  the 
company.  This  was  a  depot  for  the  snipment  almost  or  quite  ex- 
dnsively  of  lumber,  ties,  etc.  Bark  and  other  material  liable  to 
take  fire  with  great  facility  would  necessarily  accumulate  on  ^nd 
near  the  track,  and  under  such  circumstances,  whether  it  was  the 
duty  of  the  railway  company  to  keep  their  track  and  grounds 
always  free  from  such  material  is  a  very  important  question,  which 
we  do  not  feel  at  liberty  to  decide  in  this  case.  And  in  such  a 
place,  and  under  such  circumstances,  whether  it  may  or  may  not  be 
contributory  negligence  on  the  part  of  those  bringing  lumber  to 
such  a  point  for  shipment,  to  place  it  on  the  grounds  of  the  com- 
pany amid  such  refuse  and  combustible  material,  which  almost 
necessarily  accumulates  at  such  a  place,  we  need  not  decide  in  this 
case.  But  we  do  hold  unhesitatingly  that  it  is  a  question  of  fact 
for  the  jury  whether,  in  any  particular  place,  it  was  negligence  to 
so  leave  such  material  on  or  near  the  track  on  the  grounds  of  the 
company,  liable  to  be  ignited  by  the  sparks  emitted  by  engines ; 
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and  such  we  regard  the  weight  of  anthority,  as  well  as  the  eflEect  of 
the  decision,  of  this  court.  It  is  not  per  se,  or  as  a  question  of  law, 
negligence,  but  a  question  of  fact  to  be  determined  by  the  jury  in 
any  given  case,  rierce,  R.  R.,  434 ;  Shear.  &  R.  Neg.,  404 ;  O.  & 
M.  K.  Co.  V.  Shanefelt,  47  111.  497 ;  1  Redf .  Ry.,  477,  and  notes ; 
Smith  u  L.  &  S.  W.  Ry.  Co.,  L.  R.  5  C.  PL  98  ;  Karsen  v,  M.  & 
St.  P.  Ry.  Co.,  29  Minn.  12;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  501; 
Toledo,  etc.,  Ry.  Co.  v.  Wand,  48  Ind.  476 ;  B.  &  M.  R.  R.  v. 
Westover,  4  Neb.  268 ;  P.,  C.  &  St.  L.  R.  Co.  v.  Nelson,  61  Ind. 
150 ;  Kansas  Pac.  R.  Co.  v.  Butts,  7  Kan.  308. 

We  need  not  have  gone  outside  of  the  decisions  of  this  court  for 
an  authoritative  decision  of  this  question,  but  unfortunately  it  has 
been  customary  to  cite  other  authorities,  in  order  to  show  tliat  this 
court  decided  the  question  correctly.  In  Kellogg  v.  C.  &  N.  W. 
Ry.,  26  Wis.  223,  it  is  expressly  decided  that  it  was  not  negligence 

{)er  se  for  the  plaintiflE  to  leave  grass,  weeds,  and  stubble  on  nis  own 
and,  exposed  to  fire,  in  accordance  with  the  same  rule  that  it  was 
not  negligence  per  se  for  the  defendant  to  leave  such  burning  ma- 
terial on  Its  rignt  of  way.  In  respect  to  this  principle,  or  rather 
in  violation  of  this  principle,  the  circuit  court  instructs  the  jury  as 
follows :  "  You  see  the  company  has  not  done  all  that  it  might  to 
prevent  fires,  because  it  mignt  have  kept  its  right  of  way  free  from 
this  combustible  material."  Without  considering  other  points  made, 
we  regard  these  two  errors  as  material  and  prejudicial. 

The  ludgment  of  the  circuit  court  is  reversed,  and-  the  cause  re- 
manded for  a  new  trial. 

See  Brown  v.  Atlanta  &  C.  Air  line  R  Oo.  and  note  infra. 


Whtib 
MissoTJKi  Pacifio  Ry.  Co. 

{Advance  Case,  Kamas.    1888.) 

While  it  is  not  negligence  per  se  for  a  railway  company  to  permit  standing 
grass  and  weeds  to  remain  on  its  right  of  way,  yet  it  may  permit  dry  grass 
to  remain  and  dry  weeds  tend  stabble  to  accumulate  thereon  at  such  times,  to 
such  extent,  and  under  such  circumstances,  as  justly  to  subject  it  to  the  im- 
putation of  negligence ;  and  whether  in  any  given  case  its  action  in  this  re- 
pect  is  negligent,  is  ordinarily  a  question  of  fact  for  the  jury. 

Ebbob  from  Lyon  county. 

Euck  and  Feighan,  for  tne  plaintiff  in  error. 

David  Kelso  and  0.  N.  Sterry,  for  the  defendant  in  error. 
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BsEWEB,  J. — The  plaintiff  sued  for  damages  to  Lis  property 
caused  by  the  negligent  setting  out  of  a  fire  by  an  ensine  of  the 
defendant  company,  and  proved  the  setting  out  of  the  fire  and 
damage.  The  defendant  aemurred  to  the  evidence,  and  the  court 
below  sustained  the  demurrer  to  the  evidence.  The  following  is 
the  record  statement  of  the  evidence :  "  The  plaintiff,  to  maintain 
the  issues  on  his  part,  proved  by  due  and  legal  evidence  that  the 
property  set  out  m  his  petition  was  burned  at  the  time  therein 
stated,  and  that  the  plaintiff  was  damaged  by  said  fire  in  the  sum 
of  $300,  and  that  said  fire  was  set  out  by  an  engine  of  defendant 
drawing  one  of  the  passenger  trains  and  going  north ;  that  it  was 
a  very  dry  time,  ana  had  been  so  for  three  weeks ;  that  the  prairie 
gi*as8  grew  on  defendant's  right  of  way  up  to  the  ends  of  the  ties, 
and  from  there  to  the  extreme  limit  oi  the  right  of  way,  and  was 
dry  and  had  not  been  cut  nor  cleaned  off  that  season ;  but  cattle  had 
grazed  thereon  and  eaten  it  down  in  places,  and  in  other  places  it 
was  standing  in  rank  stools ;  that  said  fire  occurred  September  13, 
1882 ;  that  there  was  a  dry  ditch  on  defendant's  right  of  way,  near 
the  outer  limit  thereof,  in  some  places  in  which  tumble  weeds  and 
other  matter  of  like  character  had  accumulated  near  where  the  fire 
started,  but  whether  any  such  accumulations  were  where  the  fire 
was  set  out  the  witness  did  not  know. 

The  plaintiff's  land  next  the  right  of  way  had  been  mown  off  and 
hay  stacked.  The  fire  started  on  defendant's  right  of  way  at  or  in 
said  ditch,  burning  up  to  the  ends  of  the  ties  and  spreading  out 
from  the  right  of  way  on  to  plaintiff's  land. 

At  that  time  defendant  was  running  two  passenger  trains  on  that 
road,  one  train  a  day  each  way.  It  was  one  of  these  engines  that 
set  out  this  fire.  One  of  these  two  engines  had  previously  set 
out  two  fires  the  same  day ;  but  the  witness  so  testifying  could  not 
state  which  of  these  two  engines  it  was.  And  this  was  all  the  evi- 
dence. 

Plaintiff  complains  and  insists,  first,  that  as  a  matter  of  law  a  mere 
setting  out  of  a  fire  by  a  passing  engine  is  prima  facie  evidence  of 
negligence.  Second,  that  permitting  dry  and  inflammable  material 
to  accumulate  along  its  right  of  way  is  negligence  per  se ;  and  third, 
that  if  neither  of  these  propositions  be  correct,  there  was  enough  tes- 
timony to  raise  a  question  of  fact  as  to  the  existence  of  negligence, 
which  should  have  been  referred  to  a  jury  and  ought  not  to  have 
been  settled  by  the  conrt.  Passing  the  first  two  propositions  of 
counsel,  we  think  the  latter  one  is  correct  and  that  there  was  enough 
testimony  to  send  the  case  to  the  jury.  As  to  the  rule  in  reference 
to  such  cases  and  the  circumstances  under  which  the  court  is  justi- 
fied in  sustaining  a  demurrer  to  the  evidence,  see  Brown,  Adm'r, 
V.  R.  R.  Co.,  30  Kas.  Now,  while  it  may  be  conceded  that  per- 
mitting dry  grass  and  stubble  to  accumulate  on  its  right  of  way  is 
not  negligence  per  se  (B.  R.  Co.  v.  Butts,  7  Kas.  314),  yet  the  ac- 
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cumnlation  may  be  to  such  an  extent,  at  snch  a  season  of  the  year,  and 
in  such  proximity  to  the  track,  that  a  jury  would  be  justified  in  hold- 
ing the  company  guilty  of  negligence.  In  the  case  of  Eesse  v.  R. 
R.  Co.,  30  Iowa,  78,  the  court  laid  down  this  rule :  "  To  allow  the 
dry  grass,  weeds  and  other  combustible  matter,  the  natural  accumu- 
lations of  the  soil,  to  remain  on  the  right  of  way  is  not  negligence 
per  se,  but  there  may  be  such  peculiar  or  unusual  circumstances  in 
a  given  case  as  to  amount  to  negligence  in  fact ;  and  when  snch  cir- 
cumstances exist,  they  are  proper  to  be  submitted  to  a  jury  for  the 
purpose  of  establishing  the  fact  of  negligence."  And  we  think  it 
IS  generally  true  that,  when  the  evidence  shows  an  accumulation 
of  dry  grass  and  stubble,  it  is  a  question  of  fact  for  the  jury  whether 
the  accumulation  is  such  and  under  such  circumstances  as  to  impute 
negligence.  Here,  by  the  statement,  not  only  was  the  natural 
growth  of  grass  on  the  right  of  way  standing  in  places  in  rank 
stools,  but,  further,  in  a  dry  ditch  was  an  accumulation  of  tumble 
weeds  and  other  like  matter.  This  was  in  the  fall  of  the  year  at 
a  very  dry  time,  and  whether  the  accumulation  at  such  time  and 
under  such  circumstances  was  sufScient  to  charge  negligence  upon 
the  company,  is  a  question  which  the  jury  should  have  been  per- 
mitted to  pass  upon.  Kellogg  v.  E.  K.  Co.,  26  Wis.  235 ;  Flinn  v. 
E.  R.  Co.,  40  Cal.  141 ;  E.  E.  Co.  v.  Shanefelt,  47  111.  497 ;  E.  E. 
Co.  V.  Nunn,  51  111.  78  ;  Barron  v.  Eldridge,  100  Mass.  455 ;  Webb 
V.  E.  R.  Co.,  49  N.  T.  420 ;  Snider  v.  R.  K.  Co.,  11 W.  Va.  14 ;  38 
Amer.  Dec,  72  and  cases  cited. 

The  judgment  of  the  court  below  wiD  be  reversed  and  the  case 
remanded  for  a  new  trial. 

Company  Cannot  Allow  an  Accumulation  of  Inflammable  Material  on  Right  of 
Way. — ^It  18  well  settled  that  a  railroad  company  cannot  allow  dry  grass,  weeds 
or  other  imflammable  material,  to  accumulate  on  its  right  of  way  to  an  unrea- 
sonable and  dangerous  extent  Toledo,  etc.,  R  Co.  «.  Wand,  48  Ind.  476; 
Burlington,  etc.,  R.  Co.  «.  Westover,  4  Neb.  368;  Eelloge  v.  Chicago,  etc.,  R. 
Co.,  26  Wise.  228;  Salmon  v.  Delaware,  etc.,  R.  Co.,  88  N.  J.  L.  5 ;  Delaware, 
etc.,  R.  Co.  «.  Salmon,  39  N.  J.  L.  299; Pittsburgh,  etc..  R.  R.  Co.  v.  Nelson,  61 
Ind.  150;  Henry  9.  Southern,  etc.,  R.  Co.,  50  Cal.  176;  Kansas,  etc.,  R.  Co.  «. 
Butts,  7  Kans.  308;  Smith  v,  London  8.  W.  R.  Co.,  L.  R.  5  C.  P.  98;  s.  c,  L. 
R  6  C.  P.  14;  Troxler  t>.  Richmond,  etc.,  R  Co.,  74  N.  C.  377;  Plynn  v,  San 
P.&St.  J.  R  Co.,  40  Cal.  14;  Lindsay  c.  Winona,  etc.,  R  Co.,  7  Am.  &Eng. 
R  R.  Cas.  488 ;  Richmond  &  L  R.  Co.  v.  Medley,  7  Am.  <&  Eng.  R.  R  Cas.  493 ; 
Pittsburgh,  etc.,  R  R.  Co. «.  Hixon,  8  Am.  &  Eng.  R  R  Cas.  717. 

The  negligence  in  such  case  is,  however,  a  question  for  the  jury.  Bass  v, 
Chicago,  etc.,  R  Co.,  28  111.  9;  Illinois,  etc., R  Co.  v.  Mills,  42111.  407;  Ohio, 
etc.,  R  Co.  «.  Shanefelt,  47  HI.  497;  Illinois, etc., R  Co.  v.  Prazier,  47 111.  505; 
Rockford,  etc.,  R.  Co.  v,  Rogers,  62  111.  346 ;  Gibbons  r.  Wisconsin  V.  R  Co.,  su- 
pra. See  also  Sibelrud  v.  Minneapolis,  etc.,  R.  Co.,  7  Am.  &  Eng.  R.  R  Cas.  499. 

See  Brown  «.  Atlanta  &  C.  Air  Line  Co.  and  note,  infra. 
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HoFT 
V. 

West  Jersey  B.  R.  Co. 

(48  Ifew  J&ney  Law  Bepartt,  201.) 

If  a  railroad  company  use  upon  its  engine  a  spark-arrester  of  an  approved 
pattern  in  general  use,  and  which,  upon  a  careful  inspection  by  a  skilled 
mechanic,  appeared  to  be  in  good  condition,  such  company  will  not  be  re- 
sponsible for  damage  done  by  a  fire  occasioned  by  sparks  escaping  through 
such  spark-arrester. 

On  rule  to  show  cause  why  a  new  trial  should  not  be  granted. 

This  suit  was  brought  against  the  West  Jersey  R.  R.  Co.  for  dam- 
ages by  fire,  alleged  to  have  been  commanicated  by  sparks  from 
one  of  the  locomotives  of  the  defendant.  On  the  trud  below  a 
verdict  was  rendered  for  the  plaintiff. 

For  the  rule,  Peter  L.  Voorhees. 

Contra,  Mr.  Richards,  of  New  York. 

Beaslet,  C.  J. — There  must  be  a  new  trial  in  this  case.  The 
entire  proceedings  show  that  the  real  point  on  which  a  proper 
decision  hinges  has  not  been  fairly  passed  upon  by  the  jury.  Waiv- 
ing the  question  as  to  the  origin  oi  the  fire,  and  on  the  assumption 
that  it  was  properly  ascribed  by  the  jury  to  the  defendant's  agency, 
the  substantial  inquiry,  then,  was  as  to  the  alleged  negligence  of  the 
defendant  touching  two  matters :  First,  with  respect  to  the  style 
of  the  screen,  against  the  escape  of  sparks,  used  on  its  locomotives ; 
and,  second,  whether  such  screen  was  in  good  order  on  the  day  iu 
question.  With  regard  to  the  latter  point,  the  evidence  was  alto- 
gether in  favor  of  the  defendant.  Indeed,  with  the  exception  of 
mere  theory,  there  was  nothing  to  gainsay  such  evidence.  The 
verdict  founded  on  the  ground  of  a  want  of  care  of  the  defendant 
in  this  particular,  should  not  be  allowed  to  stand. 

Touching  the  former  proposition,  with  respect  to  the  style  of 
the  fire-arrester,  it  appears  to  be  clear  that  it  was  not  considered  in 
a  proper  light  by  the  jnry.  It  is  manifest,  from  the  entire  state 
of  the  case,  that  the  question  that  was,  on  this  head,  tried  by  the 
jnry  had  nothing  to  do  with  the  inquiry  whether  the  defendant 
had  or  had  not  been  careless  in  this  regard.  The  only  rational  de- 
duction to  be  made  from  the  papers  before  the  court  is,  that  the 
jury  considered  and  decided  the  question  simply  whether  the  spark- 
arrester,  to  the  insuflSciency  of  which  the  fire  was  attributed,  was 
as  good  a  spark-arrester  as  certain  others  which  the  defendant  had 
in  use.    This  may  have  really  been  the  case,  and  yet  it  does  not 
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thereby  ^inevitably  follow  that  the  defendant  is  responsible  for  the 
damages  occasioned  by  this  fire.  Both  kinds  of  screens  in  ques- 
tion appear  to  have  been  in  common  use,  and  if,  after  the  exercise 
of  due  care  and  skill,  the  defendant  had  adopted  them  both,  in  the 
conviction  that  they  were  equally  good,  or  that  it  was  uncertain 
which  was  the  better,  an  error  in  a  careful  judgment  of  that  kind 
would  have  made  the  defendant  liable  for  the  consequences  of  such 
error.  The  law  does  not  give  immunity  in  these  matters  only  on 
the  ground  that  in  the  selection  of  its  instruments  an  infallible 
judgment  shall  be  exercised.  There  is  no  breach  of  duty  on  the 
part  of  the  company  if,  in  the  choice  of  such  an  instrument  as  the 
oue  in  question,  it  selects  one  which  is  in  common  use,  and  which 
has  been  approved  by  experience,  although  it  may  appear  that  there 
is  some  new  invention  which  has  been  but  partly  tried  in  practice, 
but  which,  it  may  be,  will  supersede  the  contrivance  adopted. 

See  Brown  «.  Atlanta  &  Air  Line  R.  R  Co.  and  note  infra,  where  the  ob- 
ligation of  railroad  companies  as  to  spark-arresters  is  treated  at  length. 


Baboook 

V. 

Chicago  &  N.  W.  R.  Co. 

{Aiwmce  CoHy  Iowa.    IhcmiXm  15, 1883.) 

Under  the  statutes  and  decisions  in  Iowa,  the  occurrence  of  a  fire  along  the 
route  of  a  railroad  is  prima  fade  evidence  that  the  same  was  owing  to  the 
railroad  company's  negligence.  Where  there  is  evidence  on  the  part  of  the 
company  defendant  to  show  that  the  spark-arresting  apparatus  on  a  certain 
engine  was  in  good  order,  and  it  appears  on  behalf  of  uie  plaintiff  that  large, 
fresh  cinders  were  found  on  and  near  the  track  shortly  after  the  passage  of 
the  engine  in  question,  the  jury  may  pass  upon  the  question  whether  the  spark- 
arresting  apparatus  on  the  engine  was  or  was  not  in  good  order  and  sufficient. 

Opinion  upon  rehearing.  The  original  opinion  is  reported  11 
Am.  &  Eng.  K.  R.  Gas.  63. 

Beok,  J. — 1.  Upon  defendant's  petition  a  rehearing  was  allowed 
in  this  case  and  has  been  again  argued.  Upon  the  reargument 
counsel  insist,  in  efiect,  that  there  is  no  conflict  upon  the  question 
of  defendant's  case,  which  they  claim,  was  establisned  without  con- 
tradic^ry  proof,  and  that  the  circuit  court,  upon  this  ground,  should 
hare  taken  the  case  from  the  jury  and  directed  a  verdict  for  the 
defendant.  It  is  difficult  to  understand  how  it  can  be  fairly  claimed 
that  there  is  an  absence  of  evidence  tending  to  show  defendant's 
negligence,  in  view  of  the  fact  that,  under  the  statute  and  decisions 
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of  this  court,  the  occurrence  of  the  fire  is  prima  facie  evidence  of 
defendant's  negligence.  The  fire  itself  is  evidence  of  negligence. 
It  is,  however,  only  prima  facie  evidence.  But  it  establishes  neg- 
ligence which  must  be  regarded  as  a  fact  until  other  contradictory 
evidence  requires  a  different  conclusion.  There  must  of  necessity 
be  conflicting  evidence  in  the  case.  The  fire,  under  the  law,  is 
evidence  of  defendant's  negligence;  the  good  conditions  of  the 
engines,  and  the  diligence  of  defendant's  employes,  and  other  facts, 
are  evidence  of  defendant's  case.  Here  is  conflicting  evidence 
which  must  be  determined  by  the  jury. 

2.  But,  waiving  this  view,  we  think  that,  leaving  out  of  consider- 
ation tlie  prima  facie  evidence  of  defendant's  negligence  afforded 
by  the  fact  of  the  fire,  there  is  a  conflict  in  the  proof  touching  de- 
fendant's case.  The  fact  of  the  fire  is  not  disputed.  The  point 
to  be  determined  in  the  case,  upon  the  evidence,  is  as  to  its  origin, 
etc.,  and  whether  it  was  througn  defendant's  negligence.  The  fire 
was  discovered  within  10  or  15  minutes  after  defendant's  train  had 
passed  the  place.  It  started  on  the  right  of  way  of  the  defendant. 
These  facts  were  all  readily  discovered.  There  could  be  little  un- 
certainty as  to  either.  It  is  not  shown  that  another  engine  passed 
after  the  train  just  referred  to,  and  before  the  fire  was  discovered. 
Fresh  cinders — ^that  is,  cinders  recently  thrown  from  the  engine, 
some  of  them  the  size  of  the  end  of  a  man's  thumb — were  found 
at  the  very  point  were  the  fire  started.  The  character  of  these 
cinders,  and  that  they  were  recently  burning  coals,  was  readily  de- 
termined by  their  appearance.  These  circumstances  and  facts  are^ 
all  proper  to  be  considered  in  determining  the  origin  of  the  fire. 
It  cannot  be  doubted,  and  is  not  denied,  that  cinders  of  the  size  of 
those  found  at  the  place  could  not  come  from  an  engine  having 
sufficient  netting  to  prevent  the  spread  of  fire.  If  they  were  thrown 
from  the  engine,  then  was  defendant  negligent.  The  facts  we  have 
recited  show  that  the  cinders  were  thrown  from  the  engine  passing 
just  before  the  fire.  These  facts  tend  to  show  that  the  netting  of 
the  engine  waa  not  in  good  order.  But  there  was  direct  evidence 
tending  to  show  that  the  netting  was  in  good  order.  Defendant's 
employes  so  testify.  Here  is  a  direct  conflict.  The  jury,  under 
the  rules  of  the  law,  are  to  determine  which  shall  outweigh,  this 
direct  evidence,  or  the  circumstances  we  have  above  stated. 

Counsel  insist  ^^  that  there  is  no  conflict  in  the  testimony  that  the 
engine  was  supplied  with  the  best  means  of  preventing  the  escape 
of  fire,  was  in  good  order,  and  that  it  was  properly  handled.  The 
testimony  of  defendant's  employes  is  uniform  to  this  effect,  and 
shows  that  the  engine  was  examined  just  before  and  just  after  it  set 
out  the  fire."  It  may  be  admitted  that  all  the  direct  evidence  was 
on  defendant's  side.  But  there  were  contradictory  circumstances 
on  the  side  of  plaintiff ;  and  it  is  a  thing  of  frequent  occurrence  that 
circumstances  given  in  evidence  overcome  direct  testimony.    It  can- 
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not  be  said  tliat  on  the  question  of  defendant's  negligence  there  was 
no  conflict  of  evidence. 

The  opinion  first  filed  in  the  case  states  that  there  was  no  evi- 
dence showing  how  long  the  netting  had  been  in  use.  This  is  a 
mistake,  it  being  shown  that  the  netting  had  been  nsed  for  two 
weeks.  But  on  the  other  hand  it  is  proved  by  one  of  defendant's 
own  witnesses,  who  was  in  its  employment  repairing  engines  and 
was  familiar  with  the  subject,  that  in  some  instances  netting  wear 
out  in  10  or  15  days.  *But  it  is  shown  that  they  are  ordinarily  sufti- 
cient  for  six  weeks  or  two  months. 

We  remain  satisfied,  after  the  reargument,  with  our  former  opin- 
ion, and  adhere  to  it. 

I 

Bee  Brown  v.  Atlanta  &  C.  Air  line  R.  Co.  and  note,  infra,  where  the  subject 
of  the  liability  of  railroad  companies  for  causing  fires  is  fully  treated. 


Bbown 

V 

Atlanta  &  C.  Am  Likb  Rt.  Co. 

(Advance  Case,  South  OaroUna.    March  18,  1888.) 

The  owner  of  certain  cottoa  placed  the  same  on  a  platform  built  by  and  be- 
longing to  a  municipality,  which  platform  was  alongside  of  a  side  track  of  a 
railroad  company.  The  cotton  was  to  be  shipped  over  the  company's  line, 
but  they  had  not  received  or  receipted  for  the  same,  nor  taken  it  under  their 
control.  While  unguarded  by  any  one,  said  cotton  took  fire,  either  from  the 
sparks  of  engines  on  the  company's  side  track,  from  the  stumps  of  cigars 
thrown  near  it  by  loiterers,  or  from  some  other  cause  unknown.  The  cotton 
being  destroyed  and  suit  being  brought  against  the  railroad  company  to  re- 
cover its  value,  held,  that  the  defendant  was  not  liable  as  a  common  carrier 
therefor. 

In  the  above  case,  the  company  was  not  responsible  for  the  consequences 
resulting  from  such  incidental  use  of  their  locomotives  on  the  branch  road  as 
would  produce  inevitable  accident,  provided  it  appeared  that  such  conse- 

Suences  had  resulted   notwithstanding  the   exercise  of  proper  care  and 
iligence. 

In  the  above  case,  the  injury  being  proved,  the  onus  was  upon  the  company  to 
disprove  negligence,  which  they  nught  do  by  showing  that  they  used  the 
most  approved  mechanical  contrivances  to  prevent  the  escape  of  fire,  and  that 
on  the  day  in  question  their  engines  were  managed  with  due  care  and  skill. 

In  the  above,  case,  the  court  charged  that  if  the  town  council  erected  and 
controlled  the  platform  and  allowed  persons  to  place  cotton  thereon,  know- 
ing its  liability  to  destruction  by  fire  and  did  not  take  the  necessary  precau- 
tions to  prevent  it,  this  constituted  the  intervention  of  an  independent  re- 
sponsible agent,  and  the  defendant  was  not  liable  except  for  the  negligent 
destruction*  of  the  cotton.     Eeld,  that  this  was  not  error. 

In  the  above  case,  the  court  charged  that  the  defendant  could  not  be  made 
liable  on  a  mere  probability  that  the  fire  was  caused  by  its  engines,  but  only 
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on  preponderance  of  proof  that  it  was  so  caused,  and  then  only  upon  proof  of 
negligence  on  the  part  of  the  defendant  or  its  servants,  and  that  the  proba- 
biUty  must  amount  to  proof.  Bddy  that  this  part  of  the  charge,  taken  in  con- 
nection with  the  rest  of  it,  was  not  open  to  the  objection  that  it  led  the  jury 
to  infer  that  positive  as  distinguishea  from  circumstantial  evidence  that  the 
fire  was  caused  by  the  sparks  from  defendant's  engines,  was  necessary  to 
render  defendant  liable  in  any  event. 

Hon.  J.  T.  B.  Thompson  and  Bobs  &  Carlisle,  for  the  appellant. 

Wm.  E.  Earle,  Esq.,  with  whom  were  Duncan  &  Tander,  for 
respondent. 

The  exception  that  a  verdict  can  be  based  upon  probability  is 
without  merit. 

The  affirmative  is  no  more  established  by  probability  than  the 
negative  is  by  a  possibility  that  the  adversary's  testimony  is  false. 
A  case  mnst  be  proved  by  moral  evidence.  Probability  amounts 
to  proof  when  competent  and  satisfactory  evidence  produces  moral 
conviction.     The  juror's  mind  must  be  satisfied. 

Now,  therefore,  if  it  be  equally  probable  that  the  fire  originated 
from  another  cause,  moral  conviction  was  impossible.  Even  a  less 
degree  of  probability  would  disturb  this  mentsd  satisfaction,  whereas 
the  affirmative  must  be  established  by  a  preponderance  of  proof. 

Of  course,  as  is  laid  down  by  Mr.  Best  (section  95),  pi-eponder- 
ance  of  probability  is  a  sufficient  basis  for  a  decision  in  a  civil  case ; 
and  no  doubt  it  is  competent  for  the  jury  to  decide  which  of  two 
facts,  both  of  which  have  testimony  in  their  favor,  is  the  more 
probable,  and  on  that  decision  rest  their  verdict.  But  that  greater 
probability  must  bring  satisfaction  to  their  mind.  Now,  in  this 
case,  it  being  the  duty  of  the  plaintiff  to  make  out  his  case,  he  not 
only  had  to  overcome  the  improbability  of  his  own  allegation  and 
establish  by  a  preponderance  of  probability  that  a  spark  from  the 
engine  produced  the  conflagration  ;  but  in  addition  thereto,  he  had 
to  overcome  the  strong  probabilities  also  of  the  testimony  establish- 
ing the  theory  of  the  defence.  And  we  submit  that  the  charge,  as 
given  on  this  point,  was  applicable  to  the  circumstances  of  the  case, 
and  correct  in  itself. 

With  this  correct  rule,  therefore,  for  weighing  the  testimony, 
there  were  two  fundamental  facts  w^hich  must  be  found  affirmatively, 
to  entitle  the  plaintiff  to  recover  in  such  cases : 

Primarily. — That  the  engine  ignited  the  conflagration. 

Secondly. — That  the  defendant  was  careless. 

Upon  tne  first  proposition  the  jury  was  correctly  charged  that  it 
was  ''  the  duty  of  the  plaintiff  to  prove  the  fact  in  the  case ;  not  to 
raise  merely  a  suspicion  of  it,  nor  to  prove  facts  and  circumstances 
which  would  raise  a  suspicion ;  but  the  plaintiff  must  prove  it  by 
evidence  sufficient  to  convince  your  minds,"  and  this  Ve  submit  is 
correct,  upon  what  has  already  oeen  said  in  the  discussion  of  the 
general  proposition. 
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Upon  the  second  proposition  the  court  diarared  as  follows: 
*'  That  the  owner  of  the  cotton  on  the  platform  took  the  risk  aris- 
ing from  the  usnal  and  prudent  running  of  the  trains."  Sparks 
are  liable  to  be  emitted  from  engines,  and  the  risk  of  this  liability 
from  well  constructed  and  well  managed  engines,  the  plaintiff  took. 
The  main  and  the  side  track  were  alike  the  property  of  this  corpo- 
ration, and  with  the  simple  qualification  of  their  i-ight  by  the  obli- 
gation to  exercise  due  care,  they  could  use  either  at  will.  The  cor- 
poration and  its  servants  are  tne  judges  of  when  its  interests  re- 
quired the  one  or  the  other  or  both  to  be  used,  and  the  sole  judges. 
Property  placed  in  proximity  to  the  road  is  subjected  to  the  exercise 
of  this  right.  And,  though  the  owner  would  be  entitled  to  indemnity 
against  injury  caused  by  culpable  negligence,  yet  when  he  exposes 
his  property  to  exceptional  injury  from  me  lawful  acts  of  others  he  is 
remediless.  Any  other  constraction  would  be  to  destroy  the  value 
of  owners  in  railroad  property.  The  rule  laid  down  by  the  court 
upon  this  point  is  a  sound  one,  and  the  only  practical  one.  "  The 
measure  of  duty,  is  the  use  of  ordinary  care  by  a  well  regulated 
company  in  the  conduct  of  its  business."  Complete  equipment, 
perfect  material  appliances,  and  skilled  operatives,  alone,  are  not 
sufficient,  but  sucn  operatives  must  use  such  machinery  without 
negligence;  and  no  better  definition  of  negligence  can  be  given 
than  that  it  is  the  absence  of  due  care.  Spa^s  are  liable  to  be 
emitted  from  engines,  even  the  very  best  constructed  and  well 
managed  engines.  Human  ingenuity  has  not  yet  provided  a 
means  of  absolutely  preventing  their  escape  from  the  best  con- 
structed and  best  managed  ones.  This  will  sometimes  happen. 
The  risk  of  their  igniting  combustible  material  in  close  proximity 
to  the  track  is  one  of  the  inevitable  incidents  of  their  use,  and  the 
owner  who  places  his  cotton  in  such  proximity  takes  this  risk  just 
as  he  does  any  other,  subject  to  the  rule  that  the  engines  are  well 
constructed,  and  are  handled  by  skilled  operatives  without  negli- 
gence. 

Proof  that  an  engine  produces  the  fire  does  not  raise  a  presump- 
tion of  negligence. 

The  English  rule  (Piggot  v,  the  Eastern  Counties  B.  B.,  54 
English  Common  Law,  228)  that  proof  of  burning  by  an  engine 
shifts  the  burden  of  proof  and  devolves  it  on  the  railroad  is  not  the 
American  doctrine,  save  in  those  States  where  it  is  expressly  so 
made  by  statute.  We  have  no  such  statute.  The  burden  of  proof 
as  to  negligence  is  devolved  upon  the  plaintiff  just  as  that  of  any 
other  material  allegation  in  his  case.  Thomas  on  Negligence,  page 
1175,  section  24. 

In  those  States  where  proof  that  the  engine  ignited  the  fire  shifts 
the  burden  as  to  negligence  upon  the  defendant  by  statute,  it  is  re- 
butted by  the  jdefendant  showing  that  he  had  used  the  best  mechan- 
ical contrivances  and  managed  his  engines  with  care  and  skiU.  Pierce 
18  A.  &  E.  R.  Cas.— 81 
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on  Railroads,  438,  and  the  decisions  there  cited  from  lUinoifl,  Wis- 
consin, Missouri  and  Nebraska. 

To  run  its  engine  anywhere  npon  its  track  was  not  of  itself  Di- 
ligence. For  it  was  the  exercise  of  a  legal  right.  The  fact  that  this 
cotton  had  been  placed  by  its  owners  in  close  proxinaity  to  the  road, 
did  not  limit  the  defendant's  right  to  the  use  of  that  portion  of  its 
track;  and  if  in  such  use  the  cotton  was  burned  by  a  spark  from  its 
engine,  there  was  no  liability  in  consequence  of  that  fact  until  the 
plaintiff  further  showed  the  absence  of  due  care  in  the  management 
of  the  engine  at  that  time.  See  Pierce  on  Railroads,  438 ;  Kansas 
Pacific  R.  R  Co.  v.  Butts,  7  Kansas,  308. 

MoGowAN,  A.  J. — This  action  was  brought  to  recover  damages 
for  twelve  bales  of  cotton  burned  at  Gaffeny  Oity  on  November  2, 
1879.  The  allegation  was  that  the  fire  was  produced  by  a  spark 
from  an  engine  of  the  defendant  corporation,  and  the  cotton  con- 
sumed by  their  careless,  negligent,  and  unskilful  management. 
The  cotton  had  not  been  received  by  the  company,  nor  had  there 
been  any  order  to  ship  it.  The  owner  had  placed  it  on  a 
platform  which,  with  the  consent  of  the  companv,  had  been 
built  adjacent  to  the  side  track  of  the  railroad  by  the  munici{>al 
authorities  of  the  town  of  Gaffenv,  who  retained  control  of  it  and 
established  there  public  scales,  which  weighed  all  the  cotton  pur- 
chased at  that  point,  but  on  the  day  of  the  fire  there  was  no  guard 
or  watchman  on  duty  to  look  after  the  cotton  placed  there. 

At  Gaffeny  there  is  a  side  track  of  the  defendant  corporation 
near  the  main  track,  both  running  an  easterly  course  from  the 
direction  of  Spartanburg,  the  side  track  being  north  of  the  main 
track.  The  platform  was  west  of  the  depot  a  few  feet  from  the 
side  track.  A  street  of  the  town  crossed  the  railroad,  and  there 
was  ample  room  for  a  train  to  stand  on  the  side  track  west  of  said 
street,  tlie  distance  from  clearing  post  to  street  being  280  feet. 
About  350  bales  of  cotton  were  burned,  part  of  it  on  the  platform 
and  part  on  the  ground.  Some  of  this  cotton  had  been  receipted 
for  by  the  company  and  that  they  had  paid  for. 

On  the  day  the  cotton  was  burned  the  depot  employ^  of  the 
company  were  absent.  On  that  day  two  passenger  trains  stopped 
at  Gaffeny,  as  they  were  in  the  habit  of  doing.  The  eastward- 
bound  train  first  came  on  the  track,  put  out  passengers,  backed  out, 
and  switched  off  on  side  track.  Tne  westward-bound  train  then 
stopped  for  a  few  minutes  and  passed  on.  The  other  train  then 
bac&ed,  switched  on  to  main  track,  took  on  board  the  passengers, 
and  left  for  Charlotte.  For  a  month  previous  the  weather  had 
been  very  dry,  and  on  the  day  of  the  fire  there  was  a  brisk  wind 
blowing  from  southwest  to  northeast.  There  was  a  conflict  of 
testimonv  as  to  the  precise  point  to  which  the  engine  went  on  the 
side  track,  and  as  to  the  time  which  elapsed  after  the  train  left 
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before  the  fire  was  discovered,  and  also  as  to  the  allegation  that 
persons  were  on  the  cotton  platform  smoking  cigars  at  the  time 
the  cars  arrived.  The  defendant's  witnesses  testified  that  the 
engines  were  in  good  order  and  supplied  with  the  most  improved 
spark-arresters,  and  that  the  employes  were  careful  and  competent 
men  and  acted  with  care  and  prudence  that  day. 

After  a  full  charge  bj  the  presiding  judge,  in  which  he  carefully 
eonsidered  requests  to  charge  by  botn  parties,  the  jury  found  for 
the  defendant,  and  the  plaintiff  appeals  to  this  court,  sdleging  that 
there  were  errors  in  charging : 

I.  That  the  fact  that  the  fire  occurred  from  a  spark  from  the 
engine  is  not  proof  of  negligence,  if  the  engines  were  well  con* 
Btracted,  having  improved  saleguards,  and  were  prudently  man- 
aged. 

II.  That  the  measure  of  defendant's  duty  is  the  ordinary  care  of 
a  prudent  man  in  the  management  of  his  own  property. 

ill.  That  if  it  is  equally  probable  that  the  fire  originated  from 
any  cause 'other  than  defendant's  engines,  tJbie  defendant  is  not 
liable. 

lY.  That  the  defendant  cannot  be  made  liable  on  a  mere 
probability  that  the  fire  was  caused  by  its  engine,  but  only  on  the 
preponderance  of  the  proof  that  it  was  so  caused,  and  then  only 
upon  proof  of  negligence  on  the  part  of  defendant  or  its  servants, 
and  that  the  probability  must  amount  to  proof. 

V.  That  if  the  jury  believe  from  the  evidence  that  the  defend- 
ant corporation  was  provided  with  the  most  approved  machinery 
for  protection  against  fire,  and  that  said  machinery  was  worked  by 
careful  and  competent  employes,  they  must  find  for  the  defendant. 

YI.  That  the  owner  of  the  cotton  on  the  platform  took  the  risk 
arising  from  usual  and  prudent  running  of  the  trains.  Sparks  are 
liable  to  be  emitted  from  engines,  and  the  risk  of  this  liability  from 
well  constructed  and  well  managed  engines  the  plaintiff  tooK. 

YII.  That  if  the  jury  believe  from  the  evidence  that  the  town 
council  of  Gaffeny  City  erected  and  controlled  the  platform  and 
allowed  persons  to  place  cotton  thereon,  knowing  the  liability  to 
destruction  by  fire,  and  did  not  take  the  necessary  precaution  to 
prevent  it,  this  constitutes  the  intervention  of  an  independent 
responsible  agent,  and  the  defendant  is  not  liable  except  for  negli- 
gent destruction  of  the  cotton. 

YIII.  That  the  liability  of  defendants  as  common  carriers  did 
not  arise  in  this  case. 

IX.  That  prudence  would  dictate  that  the  town  council  of 
Gaffeny  should  have  a  watchman  in  charge  of  Hie  cotton  placed  at 
or  near  the  platform. 

X.  In  charging  that  the  defendant  had  the  rifht  to  run  its 
en^es  along  the  side  track  as  well  as  along  the  mam  track.  That 
bou  tracks  belonged  to  the  company  and  were  built  for  its  use, 
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and  the  right  to  control-  these  tracks  could  not  be  afiected  bj 
patting  that  platform  there. 

XI.  In  charging  that  if  there  was  nothing  against  it  in  the  con- 
tract of  the  parties  which  inhibited  it,  the  defendant  had  the  right 
to  run  the  passenger  train  through  the  side  track  close  by  the 
cotton  and  come  out  on  the  main  track  at  the  other  end  of  the 
sidinjp. 

XII.  In  charging  that  it  ^'  required  a  great  preponderance  of 
testimony  to  estabush  the  fact  of  burning  the  cotton  by  sparks 
from  the  engine." 

There  were  really  only  two  questions  in  the  case :  First,  whether 
the  fire  which  consumed  the  cotton  was  caused  by  a  spark  from 
the  engine  of  the  company,  and  if  sot  Second,  whether  that  was 
an  act  of  negligence  for  which  the  company  should  be  held  liable  i 

The  former  was  a  pure  question  of  fact  for  the  jury,  and  the 
latter  also,  except  in  so  far  as  it  involved  the  necessity  of  defining 
what  constitutes  negligence.  This  was  for  the  judge,  and  he 
defined  it  correctly  as  applying  to  the  circumstances ;  then  the 
whole  case  was  for  the  jury.  They  found  for  the  defendant,  which 
must  have  been  upon  the  ground  either  that  the  fire  did  not 
proceed  from  the  engine  or  mat  there  was  no  negli^nce ;  and  in 
either  case  the  verdict  is  conclusive  upon  us,  unless  there  was  some 
error  of  law  in  submitting  the  case  to  the  jury. 

We  will  consider  together  exceptions  1,  2,  5,  6,  8,  10,  and  11,  as 
to  the  rights,  duties  and  liabilities  of  the  railroad  company  in  rela- 
tion to  the  cotton  of  the  plainti£E.  We  cannot  say  that  it  was 
error  in  the  judge  to  charge  that  the  company  was  not  liable  for 
the  cotton  as  a  common  carrier  and  therefore  bound  to  account  for 
its  value,  if  it  was  set  on  fire  by  a  spark  from  one  of  the  engines, 
whether  that  was  done  neligently  or  not.  The  plaintiff  himself 
placed  the  cotton  in  proximity  to  the  track  without  any  agency  of 
the  company,  and  on  a  platform  which  did  not  belong  to  it.  The 
company  may  not  have  Known  of  the  existence  of  this  particular 
lot  of  cotton.  They  certainly  had  not  directly  or  indirectly  re- 
ceived it  or  come  under  any  obligation  to  exercise  special  police 
care  over  it  or  even  to  transport  it.  They  stood  to  tnis  cotton  as 
to  any  other  property  placed  by  the  owner  near  the  track,  and 
which  did  not  belong  to  them.  That  is  to  say,  they  could  not  in- 
jure it  wilfully,  wantonly,  or  negligently,  but  having  the  right,  by 
charter  of  the  State,  to  run  upon  their  track  locomotives  propelled 
by  them,  they  were  not  responsible  for  the  consequences  which 
might  result  as  an  incident  from  such  use  of  locomotives  which 
would  be  inevitable  accident,  provided  it  appeared  that  such  con* 
sequences  had  resulted,  notwithstanding  the  exercise  of  proper 
care  and  diligence ;  and  the  fact  of  the  injury  being  proved,  the 
onus  was  upon  the  company  to  disprove  negligence,  which  they 
might  do  by  showing  that  they  used  the  most  approved  mechanic- 
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al  contrivances  to  prevent"  the  escape  of  fire,  and  tliat  on  that  day 
8uch  engines  were  managed  with  due  care  and  i^ill.  We  think 
the  charge  of  the  judge  was  in  accordance  with  the  principle  laid 
down  by  Mr.  Pierce, "  A  railroad  company,  being  authorized  by  law 
to  work  its  engines  in  the  usual  and  proper  way,  and  when  necess- 
sary  in  the  exercise  of  their  right  to  send  forth  particles  of  fire 
from  ihem,  is  not  liable  for  injuries  caused  thereby  to  private  prop- 
erty, provided  it  exercises  its  rights  in  a  lawful  manner  and  with 
reasonable  care  and  skill.  .  .  .  The  plaintiff  must  show  that  the 
fire  originated  from  the  company's  engines.  It  is  not  sufficient  to 
show  a  possibility  that  the  injury  was  caused  by  the  company. 

"  The  proof  that  the  company  caused  the  fire  may  be  circum- 
stantial as  well  as  direct.  As  negligence  is  the  gist  of  the  action 
against  the  company  for  injuries  received  for  it,  which  exercising 
its  lawful  right  to  conduct  the  tmins,  the  burden  of  proof  is  on 
the  plaintiff  to  prove  the  negligence.  The  fact  of  injury  suf- 
fered by  the  plaintiff  in  consequence  of  the  exercise  of  a  right  by 
the  defendant  does  not  raise  the  presumption  of  negligence,  except 
in  some  particular  cases,  as  in  actions  against  innkeepers  and  com- 
mon carliers,  which  are  made  exceptions  to  the  general  rule  on 
grounds  of  public  policy. 

^^  Hence  the  setting  on  fire  of  grass,  fences  or  buildings  on  the 
railroad  by  particles  of  fire,  which  are  proved  to  have  issued  from 
the  company's  engines,  does  not  of  itself  justify  the  inference  of 
negligence. 

"  There  are,  however,  authorities  which  hold  that  the  fact  that 
the  company  caused  the  injury  by  fire,  raises  the  presumption  of  its 
negligence,  and  that,  upon  this  fact  appearing,  the  burden  of  proof 
is  on  the  company  to  disprove  negligence  by  showing  that  it  used 
the  best  mechanical  contrivance  in  known  practical  use  to  prevent 
the  escape  of  fire  from  its  engines  and  that  it  managed  such  en- 
gines with  due  care  and  skill.^  Pierce  on  Railroads,  431,  437  and 
438  (and  many  authorities  there  cited) ;  McCrady  v.  S.  0.  R.  B. 
Co.,  2  Strot.  356. 

We  can  see  no  difference  in  this  respect  between  the  use  of  the 
side  track  and  that  of  the  main  road,  subject  of  course  to  the  same 
rule  of  proof  as  to  negligence.  Both  belonged  to  the  company 
and  both,  built  in  the  same  right,  had  their  proper  uses  connected 
with  the  running  of  the  road.  The  platform  placed  near  the  side 
track  by  the  town  authorities  did  not  impose  on  tlie  company  a 
measure  of  responsibity  as  to  the  use  of  that  siding  other  than  that 
which  existed  as  to  the  use  of  the  main  track.  The  plaintiff  chose 
to  put  his  cotton  on  the  platform  close  to  the  side  track  and  as  the 
judge  states :  ^^  When  he  placed  it  there,  he  took  the  risk  arising 
from  the  usual  and  prudent  running  of  the  trains." 

Exceptions  7  and  9  complain  that  the  judge  charged  ^^  that  if 
the  jury  believe  from  the  evidence  that  the  town   council   of 
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Gaffney  City  erected  and  controlled  the  cotton  platform  and 
allowed  persons  to  place  cotton  thereon,  knowing  its  liability  to 
destruction  by  lire,  and  did  not  take  the  necessary  precantions  to 
prevent  it,  this  constitutes  the  intervention  of  an  independent  re- 
sponsible agent,  and  the  defendant  is  not  liable  except  for  negli- 
gent destruction  of  the  cotton." 

We  do  not  see  how  this  could  prejudice  Hie  plaintiff.  The  de- 
fendants were  liable  for  the  cotton  burned  whicn  they  had  receipt- 
ed for,  not  on  the  ground  of  n^ligence,  but  as  common  carriers, 
and  it  was  a  matter  for  them  tooecide,  with  reference  to  their  own 
security,  whether  they  would  keep  a  guard  there  or  not. 

They  were  not  bound  to  do  so,  in  order  that,  as  an  incident,  the 
cotton  of  the  plaintiff  might  also  be  protected.  In  the  one  connec- 
tion, in  which  he  referred  to  the  want  of  prudence  on  the  part  of 
others  in  having  this  cotton  guarded,  the  judge  said,  "  But  if  this 
prudence  was  not  exercised  by  the  parties  who  put  the  cotton  there, 
if  they  were  negligent  it  nevertheless  did  not  excuse  the  rail- 
road company  for  negligence,  because  it  was  by  their  permission 
that  the  platform  was  erected  and  the  cotton  put  on  it. 

^'  And  whilst  the  railroad  company  was  not  bound  to  exercise  any 
care  or  control  over  that  cotton,  except  what  it  had  receipted  for, 
yet  it  was  not  excused  from  exercising  the  proper  care  and  pru- 
dence in  the  management  of  its  road,  etc.  And  if  by  any  defect 
in  the  construction  of  the  company's  engines,  or  any  negligence  or 
imprudence  in  the  management  of  their  engines,  on  the  day  the 
cotton  was  burned,  the  company  would  be  responsible  notwith- 
standing the  absence  of  a  watchman,  etc." 

Exceptions  3,  4,  and  12,  in  different  form,  make  the  point  that 
the  judge  erred  in  charging  '^  that  defendant  cannot  be  made  liable 
on  a  mere  probability  that  the  fire  was  caused  by  its  engines,  but 
only  on  preponderance  of  proof  that  it  was  so  caused,  and  then 
only  upon  proof  of  negligence  on  the  part  of  the  defendant  or  its 
servants,  and  that  the  probability  must  amount  to  proof."  We 
have  already  disposed  of  the  question  of  proof  as  to  negligence. 

This  part  of  tne  charge,  in  terms,  had  reference  to  the  primary 
issue,  wnether  the  fire  was  caused  by  the  engine  of  the  company.   . 

That  was  purely  a  question  of  fact,  as  to  which  the  onus  was  on 
the  plaintiff.  Was  it  error  for  the  judge  to  say  to  the  jury  in  sub- 
mitting that  issue  that  the  allegation  should  be  miade  out  by  ^'  the 
preponderance  of  proof,"  that  it  was  not  sufficient  if  there  was  an 
equal  probability  tnat  the  fire  originated  from  some  other  cause — 
^'  the  probability  must  amount  to  proof."  It  is  contended  that  in 
reference  to  the  findings  of  fact  by  a  jurv,  there  really  is  no  dis- 
tinction between  probability  and  proof,  and  that  the  charge  led  the 
jury  to  infer  that  positive,  as  distinguished  from  circumstantial 
evidence,  was  necessary. 
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The  whole  charge  showB  unmiBtakablj  that  such  was  not  the 
meaning  of  the  judge. 

He  says,  ^^  The  evidence  must  not  be  merely  enough  to  raise  a 
suspicion,  but  it  must  produce  satisfaction  in  your  minds,  and  if 

iou  can  under  the  testimony  account  for  the  burning  upon  any  other 
ypothesis  as  well  as  the  spark  from  the  engine,  then  you  cannot 
find  for  the  plaintiff,  because  you  must  be  satisfied  that  the  allega- 
tion of  the  plaintiff  is  true."  And  at  another  place  he  says,  "  Does 
the  great  preponderance  of  testimony  satisfy  your  mind  tnat  sparks 
f  I'om  the  engine  fired  that  cotton,  or  that  it  was  fired  by  a  spark  or 
coal  or  a  bit  of  burning  tobacco  from  a  pipe  ? 

^^  Now  to  which,  as  twelve  honest  men  in  search  of  truth  from  the 
testimony  in  this  case — not  from  conjecture,  not  from  probability — 
to  which  cause  will  you  refer  it  J    That  is  for  you." 

It  seems  to  us  that  there  is  a  difference  between  probability  and 
proof.  The  object  of  both  words  is  to  express  a  particular  effect  of 
evidence,  but  "  proof  "  is  the  stronger  expression.  All  the  diction- 
aries give  different  definitions  of  probability.  That  of  Worcester 
is  ^^  Likelihood  of  the  occurrence  of  an  event  in  the  doctrine  of 
chance,  or  the  quotient  obtained  by  dividing  the  number  of  favor- 
able chances  by  the  whole  number  of  chances,"  and  one  in  Webster 
is  ^^  Likelihood,  appearance  of  truth,  that  state  of  a  case  or  question 
of  fact  which  results  from  superior  evidence  or  preponderation  of 
argument  on  one  side,  inclining  the  mind  to  receive  it  as  the  truth, 
but  having  room  to  doubt." 

It  therefore  falls  short  of  moral  certainty,  but  produces  what  is 
called  opinion:  '^Demonstration  produces  certain  knowledge; 
proof  produces  belief,  and  probability  opinion." 

We  think  the  case  was  fully,  fairly  and  clearly  submitted  to  the 
jury. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Fires  Occasioned  by  Sparks  from  Engines^ — We  have  already  upon  prior 
occasions  collected  and  presented  the  authorities  relative  to  the  subject  of 
fires  occasioned  by  sparks  from  railroad  engines.  We  now  propose,  howeyer, 
for  the  convenience  of  our  readers,  to  collect  these  authorities  anew  and  to 
arrange  them  in  a  more  systematic  and  thorough  manner  than  heretofore  at- 
tempted. This  note  will  also  embrace  references  to  the  cases  on  this  topic 
which  have  from  time  to  time  appeared  in  our  series. 

Railroad  Company  Not  Liable  for  Fires  Occasioned  by  Ordinary  Use  of 
Road. — A  railroad  is  not  liable  in  damages  for  the  results  of  a  fire  occasioned 
by  the  ordinary  and  proper  use  of  its  road ;  it  is  only  liable  when  it  has  been 
guilty  of  negligence.  McHugh  f>.  Chicago,  etc.,  R.  Co.,  41  Wise.  78;  Leaven- 
worth, etc.,  R.  R.  Co.  V.  Cook,  18  Eans.  261;  Woodson  v.  Milwaukee,  etc., 
R  Co.,  21  Minn.  60;  Kansas,  etc.,  R.  Co.  o.  Butts,  7  Eans.  808;  Illinois, 
etc.,  R.  R  Co.D.  Mills,  42  III.  407;  R  R  Co.  ©.  Yeiser,  8  Pa.  St.  866; 
Frankford,  etc.,  R.  R  Co.  ©.  Phila.,  etc.,  R  R  Co.,  64  Pa.  St.  345;  Phila- 
delphia, etc.,  R  R  Co. «.  Yerger,  78  Pa.  St.  121 ;  Huyett  v.  Phila.,  etc.,  R  R. 
Co.,  23  Pa.  St.  873;  Morris,  etc.,  R  Co.  «.  State,  86  N.  J.  L.  653;  McCready 


488  BROWN  V.  ATLANTA  A  AIB  LINS  BY.   CO. 

«.  R.  K.  Co.,  2  Strobh.  856;  BurroughB  «.  HooBatonic,  etc.,  R.  Co.,  15  Conn. 
124;  Brown  v.  Atlanta  &  Air  Line  R  Co.,  supra. 

Measure  of  Care  Required — General  Principles*— The  measure  of  care 
required  on  the  part  of  a  railroad  company  to  avoid  setting  fire  to  adjacent 
properties  is  not  fixed  by  any  definite  rule.  It  shifts  with  the  circumstances 
of  the  case.  Pierce  e.  Worcester,  etc.,  R  R  Co.,  105  Mass.  199 ;  Smith  e.  Did 
Colony  R  R  Co.,  10  R  L  22;  Fero  e.  Buffalo,  etc.,  R  R  Co.,  22  N.  Y.  209; 
Michigan,  etc.,  R  Co.  e.  Anderson,  20  Mich.  244;  Webb  e.  Rome,  etc.,  R  R 
Co.,  49  N.  Y.  420;  Frankford,  etc.,  Turnpike  Co.  e.  Philadelphia,  etc.,  R 
Co.,  54  Pa.  St.  d45;  Chicago,  etc.,  R  Co.  f>.  Quaintance,  58  111.  889;  Phila. 
A  Reading  R  R  Co./r.  Schultz,  2  Am.  and  Eng.  R  R  Cas.  271.  In  particu- 
larly dry  seasons,  for  example,  special  care  is  require^*  Pittsbui^gh,  etc.,  R 
R  Co.  f>.  Noel  7  Am.  &  £ng.  R  R.  Cas.  524. 

Fact  that  Fire  is  Occasioned  by  Sparks  Emitted  from  Engine  Raises  Pre- 
sumption of  Negiigence. — According  to  some  authorities,  mere  proof  of  the 
fact  that  the  fire  has  been  occasioned  by  the  escape  of  sparks  from  a  passing 
engine  raises  a  presumption  of  negli^nce,  which  howerer  it  is  competent  for 
the  company  to  rebut.  Burke  e.  Louisville,  etc.,  R  R  Co.,  7  Heisk,  451 ;  Bass 
e.  Chicago,  etc.,  R  R.  Co.,  28  111.  9;  Illinois,  etc.,  R  R  Co.  e.  Mills,  42  III. 
407;  Toledo,  etc.,  R  R  Co.  e.  Larmon,  67  111.  68;  Pittsburgh^  etc.,  R  R  Co. 
e.  Campbell,  86  111.  443;  Fitch  t^.  Pacific  R  Co.,  45  Mo.  825;  Bedford  e. 
HannibEil,  etc.,  R  Co.,  46  Mo.  456;  Clemens  e.  "Hannibal,  etc.,  R  Co.,  58 
Mo.  566;  Coide  e.  Hannibal,  etc.,  R  R.  Co.,  60  Mo.  227;  Coates  e.  Missouri, 
etc.,  R  Co.,  61  Mo.  88;  Spaulding  v.  Chicsgo,  etc.,  R  Co.,  80  Wise.  110; 
Burlington,  etc.,  R  Co.  e.  Weetover,  4  Neb.  268;  Longabaugh  v,  Virginia 
City,  etc.,  R  Co.,  9  Key.  271 ;  Woodson  e.  Milwaukee,  etc.,  R.  Co.,  21  Minn. 
60;  Aldridge  e.  Great  Western  R.  Co.,  8  Mann.  &  Gr.  515;  Pigffott  v. 
Eastern,  etc.,  R.  Co.,  8  C.  B.  229;  Smith  e.  London,  etc.,  RCo.,  L.  R.  6 
C.  P.  14;  Brown  e.  Atlanta  &  Air  Line  R.  Co.,  supra;  Babcock  «.  Chicago  & 
N.  W.  R  Co.,  supra. 

Fact  that  Fire  is  Occasioned  by  Sparks  Emitted  from  Engine  Raises  No 
Presumption  of  Negligence. — According  to  other  authorities,  the  mere  fact 
that  the  fire  in  question  has  been  kindled  by  sparks  from  a  passing  engine 
does  not  of  itself  raise  a  presumption  of  negligence,  without  further  evidence 
to  prove  such  negligence.  The  weight  of  authority  is  perhaps  to  this  effect. 
Sheldon  e.  Hudson  River  R  Co.,  14  N.  Y.  218;  McCay  t>.  Erie  R  R.  Co.,  8 
Hun,  599;  Rood  e.  New  York,  etc.,  R  Co.,  18  Barb.  80;  Jeffers  e.  Philadel- 
phia, etc.,  R.  Co.,  8  Houst.  447;  Ellis  e.  Portsmouth,  etc.,  R.  Co.,  2  Neb. 
188;  Hull  V.  Sacramento,  etc.,  R  Co.,  14  Cal.  887;  Henry  e.  Southern  Pacific 
R.  Co.,  50  Cal.  176 ;  Philadelphia  &  Reading  R  R  Co.  e.  Yerger,  78  Pa.  St. 
121;  Philadelphia  &  Reading  R.  R  Co.  v.  Yeiser,  8  Pa.  St.  866;  Kansas,  etc., 
R.  Co.  e.  Butts,  7  Kans.  308 ;  Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kans. 
854;  Burroughs  e.  Housatonic,  etc.,  R  Co.,  15  Conn.  124;  Indiana,  etc.,  R. 
Co.  e.  Paramore,  81  Ind.  148;  Ruffnor  e.  Cincinnati,  etc.,  RCo.,  84  Ohio  St. 
96;  Ghindy  9.  Chicago,  etc.,  R  Co.,  80  Iowa  420;  McCummons  e.  Chicago, 
etc.,  R  Co.,  88  Iowa,  187;  Garrett  e.  Chicago,  etc.,  R.  Co.,  86  Iowa  121; 
Babcock  e.  Chicago  &  N.  W.  R  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  63;  G.  S. 
&  F.  R  Co.  e.  Holt,  11  Am.  &  En^.  R  R  Cas.  72. 

Fact  that  Fire  was  Discovered  Shortly  After  Passage  of  Train  Raises  No 
Presumption  and  is  Not  Evidence  that  Same  was  Kindled  by  Sparks. — This 
proposition  is  held  by  some  authorities,  even  though  the  day  in  question  be 
BO  dry  and  windy  as  to  lend  great  probability  to  the  supposition  that  the  fire 
was  kindled  by  sparks  from  a  passing  engine.  Karson  9.  Milwaukee,  etc., 
R  R  Co.,  7  Am.  &  Eng.  R.»R.  Cas.  501 ;  Brusberg  v.  Same,  7  Am.  &  Eng.  R  R. 
Cas.  505.  See,  contra,  Reading  &  Columbia  R.  R.  Co.  e.  Latshaw,  2  Am.  & 
Eng.  R  R  Cas.  267. 

Duty  of  Company  as  to  Sparic  Arresters  and  Other  IMechanieal  Contriv- 
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ances. — ^It  is  indiciatecl  in  some  of  the  authorities  that  the  present  scientific 
appliances  are  such,  that  by  a  judicious  use  of  them  the  escape  of  sparks  can  be 
altogether  prevented.  Stein weg  v,  Erie  R.  Co.,'  43  N.  T.  123;  Case  v. 
Northern  Central R.  Co.,  59  Barb.  644;  Longabaugh  9.  Virginia  City  R.  R.  Co., 
9  Nev.  271 ;  Chicago,  etc.,  R.  Co.  o.  Quaintance,  58  111.  389 ;  Small  v.  Chicago, 
■etc.,  R.  Co.,  6  Cent.  L.  J.  810.  It  is  belieyed,  however,  that  such  a  con- 
clusion is  an  erroneous  one.  The  irresistible  logical  inference  from  such 
premises  would  be  that  any  railroad  company,  the  engines  belonging  to  which 
emit  sparks,  is  guilty  of  negligence  per  se.  The  courts  have,  however,  never 
ffone  to  this  length.  Railroad  companies  are  merely  held  bound  to  use  all 
improved  practicable  machinery  for  preventing  the  emission  of  sparks.  They 
are  only  bound  to  adopt  such  machinery  as  has  been  practically  tested  and 
found  useful,  but  must  do  so  within  a  reasonable  time.  Steinweg  v,  Erie  R. 
Co.,  43  N.  Y.  128;  Pittsburgh,  etc.,  R.  R.  Co.  «.  Nelson,  51  Ind.  150;  St. 
Louis,  etc.,  R.  Co.  v.  Gilham,  39  III.  455 ;  Anderson  «.  Cape  Fear  S.  Co., 
64  N.  C.  899;  Spaulding  v,  Chicago,  etc.,  R  Co.,  30  Wise.  110;  Toledo,  etc., 
R.  Co.  V.  Pindar,  53  lU.  447 ;  Frankford,  etc.,  Turnpike  Co.  v.  Philadelphia, 
etc.,  R.  Co.,  54  Pa.  St.  345;  Hoyt  v.  Jeffers,  30  Mich.  181;  Toledo,  etc.,  R. 
Co.  V.  Com.,  71  III.  493;  Longabaugh  v,  Virginia  City,  etc.,  R.  Co.,  9  Nev. 
271 ;  Bevier  r.  Delaware,  etc.,  R.  Co.,  13  Hun,  254;  Jackson  v,  Chicago,  etc., 
R.  Co.,  81  Iowa,  176;  Illinois,  etc.,  R.  Co.  v.  McClelland,  42  III.  855;  Bedell 
«.  Long.  Island  R.  R.  Co.,  '44  N.  Y.  867;  Lackawanna,  etc.,  R  Co.  v,  Doak, 
52  Pa.  St.  379;  Brighthope  R.  Co.  v.  Rogers,  8  Am.  &  Eng.  R  R  Cas.  710; 
Nashville,  etc.,  R.  Co.  v.  Tyne,  7  Am.  &  Eng.  R.  R.  Cas.  515 ;  Pittsburgh, 
etc.,  R  R.  Co.  t>.  Noel,  7  Am.  &  Eng.  R  R.  Cas.  524;  Pittsburgh,  etc.,  R.  R. 
Co.  t.  Hizon,  8  Am.  &  Eng.  R.  R  Cas.  717;  Slosson  v.  B.  C.  R  &  N.R  Co., 
11  Am.  &  Eng.  R  R  Cas.  67;  Texas  <&  Pacific  R  R  Co.  «.  Levi  &  Bro., 
supra;  Brown  v.  Atlanta  &  Air  Line  R.  Co.,  supra.  Where  the  company  has 
taken  all  practicable  precautions  that  science  could  suggest  and  circumstances 
will  permit,  its  duty  is  done.  Burlington,  etc.,  R.  Co.  fj,  Westover,  4  Neb. 
268;  Jefferis  «.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  447;  Philadelphia,  etc., 
R  Co.  V.  Hendrickson,  80  Pa.  St.  182;  Burke  v.  Louisville,  etc.,  R.  R.  Co.,  7 
Heisk,  451;  Kansas,  etc.,  R.  Co.  v.  Butt,  7  Eans.  308;  HofE  v.  West  Jersey 
R  Co.,  supra;  Babcock  «.  Chicago  &  N.  W.  R.  Co.,  supra. 

Negligence  in  Other  RespectSt — A  railroad  company  may  be  guilty  of  neg- 
ligence in  permitting  its  engines  to  emit  sparks  from  some  other  cause  than 
a  defect  in  the  spark-arrestmg  apparatus.  It  may,  for  example,  be  guilty 
of  negligence  in  overloading  the  train,  in  using  improper  fuel,  etc.,  etc. 
Whether  any  one  of  such  acts  or  any  combination  of  them  amounts  to  neg- 
ligence is  for  the  jury.  Toledo,  etc.,  R.  Co.  «.  Wand,  48  Ind.  476 ;  Baltimore, 
etc.,  R.  Co.  o.  Dorsey,  37  Md.  19;  Baltimore,  etc.,  R.  Co.  v,  Shipley,  39  Md. 
251 ;  McCown  v.  New  York,  etc.,  R.  Co.,  66  Barb.  338 ;  Kellogg  r.  Milwaukee, 
etc.,  R.  R  Co.,  1  Cent.  L.  J.  279;  Martin  «.  Western,  etc.,  R.  Co.,  23  Wise. 487; 
Burke  v,  Louisville,  etc.,  R.  Co.,  7  Heisk,  451;  Collins  e.  N.  Y.,  etc.,  R.  Co., 

5  Hun,  499;  Phila.,  etc.,  R  Co.  «.  Yerger,  73  Pa.  St.  121 ;  St.  Joseph,  etc.,  R.  Co. 
«.  Chase,  11  Kans.  47;  Chicago,  etc.,  R.Co.  o.  Quaintance,  58111.  889;  Spaul- 
ding V.  Chicago,  etc.,  R.  Co.,  80  Wise.  110;  Baltimore,  etc.,  R  Co.,  «.  Shipley, 
39  Md.  251;  Chicago,  etc.,  R  Co.  o.  Clampit,  63  111.  95;  Briggs  v.  New  York, 
etc.,  R  Co.,  72  N.  Y.  26;  Martin  e.  Western  Union  R  Co.,  23  Wise.  437. 
The  company  may  be  negligent  in  switching  off  a  burning  car  from  a  train  so 
as  to  set  fire  to  adjacent  property.     St.  Louis,  etc.,  R.  R  Co.  «.  Hecht,  9  Am. 

6  Eng.  R  R  Cas.  222. 

Evidence— Sparks  Emitted  on  Other  Occaaions  and  from  Other  Engines — 
Other  Firest — It  is  obvious  that  it  is  exceedingly  difficult  for  a  person  whose 
property  has  been  injured  by  sparks  from  a  passing  railroad  train  to  prove 
the  negligence  of  the  railroad  company  according  to  the  strict  rules  of  evidence 
obtaining  in  other  matters.    The  engines  are  all  alike  to  him,  and  it  is  diffi- 
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cult  if  Boi  impoadble  to  identify  the  particular  engine  whick  haa  occaaioned 
the  injury.  Again,  the  engine  being  entirely  in  the  custody  of  the  railroad 
company,  it  ia  almoat  impossible  for  the  plaintiff  to  prove  affirmatiyely  any  de- 
fects in  the  spark-arresting  apparatus.  In  order  to  meet  these  difficulties  the 
rules  of  evidence  have  been  somewhat  modified  to  meet  the  exigencies  of 
the  case.  It  is  held  that  the  plaintiff  need  not  prove  the  particular  engine 
which  occasioned  the  fue  in  question.  Bevier  e.  Delaware,  etc.,  R  Co.,  13 
Hun,  254;  Atchison,  etc.,  R  Co.  e.  Stanford,  12  Kans.  854;  Pittsburgh,  etc., 
R  R  Co.  e.  Noel,  7  Am.  &  Eng.  R  R  Cas.  624. 

The  fact  that  the  same  engine  on  the  same  trip  caused  other  fires  is  admis- 
sible in  evidence  to  prove  negligence.  Slosson  e.  Burlington,  etc,  R  R  Co., 
7  Am.  &  Eng.  R  R  Cas.  509.  And  so  is  the  fiict  that  the  same  engine 
caused  other  fires  at  about  the  time  of  the  fire  in  question.  Phila.  &  Read- 
ing R  R  Co.  V.  Schultz,  2  Am.  &  Eng.  R  R  Cas.  271 ;  Slosson  v.  B.  C.  R  & 
K.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  67;  Missouri  Pac.  R  R  Co.  e.  Eincaid, 
11  Am.  &  Eng.  R.  R  Cas.  88.  Evidence  is  admissible  to  show  that  the  en- 
gine kindled  other  fires  on  the  same  day,  while  the  other  engines  on  the  same 
road  kindled  none.  This  goes  to  prove  negligence  in  connection  with  the 
use  of  that  particular  engine.  Atchison,  etc.,  R  Co.  «.  Campbell,  16  Eana. 
201 ;  Atchison,  etc.,  R  Co.  e.  Bales,  16  Kans.  252. 

In  order  to  prove  negligence,  evidence  is  admissible  to  show  that  the  same 
engine  at  other  times  emitted  sparks.  Nashville  &  T.  R  Co.  e.  Tyne,  7  Am. 
&  Eng.  R  R  Caa.  515 ;  Brighthope  R  Co.  e.  Rogers,  8  Am.  &  Eng.  R.  R. 
Cas.  710.  And  also  that  it  emitted  more  sparks  than  other  engines  on  the 
same  lime.    Brusberg  «.  Milwaukee,  etc.,  R  Co.,  7  Am.  &  Eng.  R.  R  Cas.  505 ; 

Evidence  of  other  fires  occasioned  by  the  enffines  of  the  company  in  general 
at  or  about  the  time  of  the  fire  in  question,  is  admissible  to  prove  ^neral 
carelessness.  Sheldon  e.  Hudson  River  R  R.  Co.,  14  N.  Y.  221;  Field  «. 
New  York,  etc.,R  R  Co.,  82  N.  Y.  889;  Chase  e.  St.  Joseph.  etc.,R.  Co..  11 
Kans.  47 ;  Huyett  v.  Philadelphia,  etc.,  R.  R  Co. ,  28  Pa.  St.  878 ;  Railroad  Co.  t. 
Yeiser,  8  Pa.  St.  866 ;  Longabaugh  9.  Virginia,  etc.,  R  Co.,  9  Nev.  271 ;  Grand 
Trunk  Ry.  Co.  v.  Richardson,  91  U.  S.  454 ;  Cleaveland  e.  Grand  Trunk  R  Co., 
42  Vt.  449;  G.  C.  &  S.  F.  R  Co. «.  Holt,  11  Am.  <&Eng.  R  R  Cas.  72.  But 
see,  contra,  Babcock  e.  Chicago  &  N.  W.  R.  Co.,  11  Am.  &  Eng.  R.  R  Caa.  63; 
Gibbons  v.  Wisconsin  R  R.  Co.,  supra. 

And  so  is  evidence  to  the  effect  that  other  engines  running  past  the  loca- 
tion of  the  fire,  emitted  dangerous  sparks  at  or  aoout  the  same  time.  Home 
Ins.  Co.  e.  Penna.  etc.,  R.  Co.,  11  Hun,  182;  Henry  e.  South  Pacific  R.  Co.,  50 
Cal.  176;  Field  «.  New  York,  etc.,  R  Co.,  82  N.  Y.  889;  Longabaugh  e.  Vir- 
ginia, etc.,  R.  Co.,  9  Nev.  271 ;  Burke  v.  Louisville,  etc.,  RCo.,  7  Heisk,  451 ; 
Smith  V.  Old  Colony  R  R  Co.,  10  R  L  22;  Ross  e.  Boston,  etc.,  R  R  Co.,  6 
Allen,  86;  Webb  v.  Rome,  etc.,  R  Co.,  49  N.  Y.  420;  Annapolis,  etc.,  R.  R 
Co.  V.  Gantt,  89  Md.  115;  Boyce  t>.  Cheshire  R  Co.,  48  N.  H.  627;  Penna.  R. 
R.  Co.  V,  Stranahan,  79  Pa.  St.  405 ;  Pittsburg,  etc.,  R  R.  Co.  «.  Noel,  7  Am. 
&Eng.  R  R  Cas.  524.  But  see  Coale  v.  Hannibal,  etc.,  R  Co.,  60  Mo.  227; 
Lester  v.  Kansas,  etc.,  R.  Co.,  60  Mo.  265. 

Evidence  Continued — Other  IVIatters. — ^The  issuing  of  a  very  unusual  vol- 
ume of  sparks  from  the  stack  of  an  engine,  is  itself  evidence  of  negligence. 
Johnson  v,  Chicago,  M.  &  St.  P.  R.  Co.,  supra. 

It  is  competent  evidence  of  negligence  that  after  the  occurrence  of  the  fire 
in  question,  men  were  employed  to  watch  the  track  to  guard  against  like  ac- 
cidents.    Westfall  e.  Erie  Ry.  Co.,  5  Hun,  75. 

Evidence  is  admissible  to  prove  negligence,  that  the  company,  after  the 
occurrence  of  the  fire,  altered  the  stack  from  which  the  sparks  causing  it 
were  emitted.  Bevier  «.  Delaware,  etc.,  R.  Co .,  13  Hun,  254;  St.  Joseph,  etc., 
R.  Co.  e.  Chase,  11  Kans.  47;  and  see  Frankf  ord,  etc.,  Turnpike  Co. «.  Phila. 
etc.,  R.  Co.,  54  Pa.  St.  845. 
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Entries  in  the  books  of  the  company  defendant,  as  to  the  fire  in  question, 
are  not  admissible  in  eridence.  Pittsburgh,  etc.,  R.  R.  Co. «.  Koei,  7  Am.  & 
Eng.  R.  R.  Cas.  634. 

Company  Must  Not  Allow  Inflammable  Material  to  Accumulate  on  Right 
of  Way. — A  k^lroad  company  is  bound  not  to  let  dry  grass  or  other  rubbish 
accumulate  on  its  right  of  way  for  an  unreasonable  time,  so  as  to  endanger 
adjoining  property.  Toledo,  etc.,  R.  Co.  •.  Wand.  48  Ind.  476 ;  Burlington, 
etc.,  R  Co.  •.  WestoTer,  4  Neb.  968;  Kellogg  v,  Chioaeo,  etc.,  R.  Co.,  26  Wise. 
288;  Safanon  «.  Delaware,  etc.,  R.  Co.,  38  N.  J.L.  5;  Delaware,  etc.,  R.  Co.  v. 
Salmon,  89  N.  J.  L.  299;  Pittsburgh,  etc.,  R.  R.  Co.  e.  Kelson,  S^-  Ind.  150; 
Henry  «.  Southern,  etc.,  R.  Co.,  50  Cal.  176;  Kansas,  etc.,  R.  Co.  «.  Butts,  7 
Kans.  808;  Smith  e.  London  &  S.  W.  R.  Co.,  L.  R.  5  C.  P.  98;  8.  c.  L.  R.  6 
C.  P.  14 ;  Troxler  v.  Richmond,  etc. ,  B.  Co. ,  74  N.  C.  877 ;  Flynn  e.  San  Fran- 
cisco &  St  J.  R.  Co.,  40  Cal.  14 ;  Richmond  &  D.  R.  Co.  v.  Medley,  7  Am.  & 
Eng.  R  R.  Cas.  498;  Lindsay  v.  Winona,  etc.,  R.R.  Co.  7  Am.  &  Eng.  R.  R. 
Cas.  488;  Pittsburgh,  etc.,  R  R.  Co.  v.  Hixon,  8  Am.  &  Eng.  R  R  Cas.  717. 

It  is  not,  however,  negligence  per  se  on  the  part  of  the  company  to  permit 
such  accumulation.  The  question  of  negligence  is  for  the  jury.  Bass  v,  Chi- 
cago, etc.,  R  Co.,  28  111.  9;  Dlinois,  etc.,  R  Co.  «.  Mills,  42  III.  407;  Ohio, 
etc.,  RCo.9.  Shanefelt,47  111497;  Illinois,  etc.,  R  Co.  «.Frazier,47  111.  505; 
Rockford,  etc.,  R  Co.  v,  Rogers,  62  HI.  846;  Gibbons  t>,  Wisconsin  Valley  R. 
Co.,  supra;  White  e.  Missouri  Pac.  R.  Co.  supra. 

And  the  company  is  not  bound,  as  matter  of  law,  to  cut  prairie  grass  on 
either  side  of  the  road.  Sibelrud  v,  Minneapolis,  etc.,  R.  Co.,  7  Am.  &  Eng. 
R  R  Cas.  499. 

Fires  Spreading  from  Right  of  Way. — Where  a  fire  is  kindled  by  the  sparks 
of  a  passing  train  among  the  accumulations  on  the  road-bed,  and  spreads 
from  thence  to  the  plaintin*sland,  a  presumptiou  of  negligence  arises.  Sibel- 
rud «.  Minneapolis,  etc.,  R.  Co.,  7  Am.  &  Eng.  R  R  Cas.  499. 

Where  the  gist  of  the  matter  is  the  fault  of  the  company  in  allowing  in- 
flammable material  to  accumulate  on  its  right  of  way,  the  complaint  must 
specifically  allege  negligence  in  this  respect.  Pennsylvania  Co.  v,  Gallen- 
tme,  7  Am.  &  Ene.  R  R.  Cas.  617.  Where  the  ffist  of  the  matter  is  the 
originating  of  the  fire,  negligence  must  be  spedfically  averred  in  that  regard. 
Pittsburgh,  Cinn.  &  St  L.  R  Co.  v.  Jones,  11  Am.  &  Eng.  R.  R  Cas.  76. 

In  such  case  it  is  absolutely  essential  that  the  complaint  should  aver  negli- 
gence in  permitting  a  fire  kindled  on  the  right  of  way  to  spread  to  the  ad- 
joining premises.  Pittsburgh,  etc.,  R  R.  Co.  v,  Hixon,  8  Am.  &  Eng.  R  R 
Cas.  717;  L.  N.  A.  &  C.  R  Co.  v.  Spenn,  11  Am.  &  Eng.  R  R  Cas.  60;  Same 
«.  Ehlert,  Id.  61 :  Indianapolis,  B.  &  W.  R.  R.  Co.  v.  McBrown,  supra;  Indi- 
anapolis, B.  &  W.  R  Co.  V.  Adamson,  supra. 

But  the  company  is  not  bound  to  provide  men  to  ^ard  the  track.  Indi- 
anapolis, etc.,  R.  Co.  «.  Paramore,  81  Ind.  148;  Baltimore,  etc.,  R.  R  Co.  «. 
Shipley,  89  Md.  251. 

Duty  of  Land  Owner  Generally! — A  person  owning  land  bordering  upon  a 
railroad  is  entitled  to  use  the  same  in  an  ordinary  and  proper  manner,  and 
cannot,  while  so  using  it,  be  held  to  be  guilty  of  contributory  negligence  in 
case  of  a  fire  occasioned  by  sparks  from  a  passing  train.  Karson  f>.  Milwau- 
kee, etc.,  R  R  Co.,  7  Am.  &  Eng.  R.  R  Cas.  501 ;  Slossen  «.  Burlington,  etc., 
R  Co.,  7  Am.  &  Eng.  R  R  Cas.  509;  Pittsburgh,  etc.,  R  R.  Co.  o.  Noel.  7 
Am.  &  Eng.  R  R  Cas.  524;  Toledo,  etc.,  R  Co.  «.  Maxfield,  72  III.  95; 
Rowell «.  R  R,  57  N.  H.  182;  Caswell  v.  Chicago,  etc.,  R  Co.,  42  Wise.  193; 
Burlington,  etc.,  R.  Co.  t>,  Westover,  4  Neb.  268;  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk,  451;  Buffalo,  etc.,  R  Co.  t>.  Hendrickson,  80  Pa.  St.  188; 
Vaughan  «.  Taff  Yale  R  Co.,  8  H.  &  N.  742;  s.  c.  5  H.  <&;  N.  678;  Martin  «. 
Western,  etc.,  R  Co.,  28  Wise  487;  Ross  f>.  Boston,  etc.,  R  Co.,  6  Allen, 
87;  Snyder  e.  Pittsburgh,  etc.,  R  R  Co.,  11  W.  Va.  15. 
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But  some  acts  are  clearly  so  groes  in  their  nature  as  to  amount  to  evidence 
of  contributory  negligence  for  a  jury.  Great  Western  R.  Co.  e.  Haworth,  89 
111.  847;  Coates  f>,  Missouri,  etc.,  R.  Co.,  61  Mo.  38;  Macon,  etc.,  R.  Co.  o. 
McConnell,  27  Ga.  481;  Collins  e.  New  York,  etc.,  R.  Co.,  5  Hun,  499;  Mis- 
souri Pac.  R  R.  Co.  V,  Kincaid,  11  Am.  &  £ng.  R.  R.  Cas.  83;  Texas  &  Pa- 
cific R.  R.  Co.  V,  Levi  &  Bro.,  supra. 

In  Illinois  the  usual  rule  of  comparative  negligence  applies  in  such  cases. 
If  the  negligence  of  the  landowner  is  slight. compared  with  that  of  the  com- 
pany, he  is  entitled  to  recover  for  an  injury  done  by  sparks  from  passing 
engines.  Illinois,  etc.,  R.  Co.  o.  Mills,  42  111.  407;  Ohio,  etc.,  R.  Co.  v,  Shane- 
felt,  47  III.  497;  Illinois,  etc.,  R.  R.  Co.  «.  Frazier,  47  111.  505;  Illinois,  etc, 
R.  Co.  9.  Nunn,  51  111.  78;  Toledo,  etc.,  R.  Co. «.  Pindar,  53  UL  447;  Chicago, 
etc.,  R.  Co.  9.  Simonson,  54  III.  504. 

Duty  of  Land  Owner — Dry  QrasSi  Etc. — The  cases  in  regard  to  the  duty  of 
the  Und  owner  as  to  accumulations  of  dry  grass,  weeds,  etc.,  near  the  right 
of  way,  are  very  conflicting.  All  agree  that  the  permitting  of  such  accumu- 
lations is  not  contributory  negligence  per  se.  But  according  to  some  author- 
ities it  is  not  negligence  in  any  event,  while,  according  to  others,  the  ques- 
tion is  for  the  jury.  Fitch  v.  Pacific  R.  Co.,  45  Mo.  822;  Salmon  v.  Delaware, 
etc.,  R.  Co.,  38  N.  J.  L.  5;  Delaware,  etc.,  R.  Co.  «.  Salmon,  39  N.  J.  L.  299; 
Smith  f>,  Hannibal,  etc.,  R.  Co.,  37  Mo.  287;  Eellogff  o.  Chicago  &  N.  W.  R. 
Co.,  26  Wise.  229;  £rd  9.  Chicago,  etc.,  R.  Co.,  41  Wise.  65;  Murphy  v, Chi- 
cago, etc.,  R.  Co.,  4  N.  W.  Rep.  81;  Phila.  &  R.  R.  Co.  v.  Schultz,  2  Am.  & 
Eng.  R.  R.  Cas.  271 ;  Richmond,  etc.,  R  Co.  e.  Medley,  7  Am.  &  £ng.  R  R. 
Cas.  493;  Pittsburgh,  etc.,  R  R  Co. «.  Hixon,  8  Am.  <&  Eng.  R  R  Cas.,  717; 
Missouri  Pacific  R.  Co.  v.  Cornell,  11  Am.  &.  Eng.  R  R  Cas.  56. 

It  has  been  expressly  held  that  the  owner  of  the  right  of  way  in  fee  is  not 
bound  to  remove  long,  dry  grass  therefrom.  P.  C.  &  St.  L.  R  Co.  «.  Jones, 
11  Am.  &  Eng.  R  R  Cas.  76. 

Party  Authorizing  Use  of  Engine  on  His  Land. — ^Where  a  party  has  author- 
ized the  use  of  an  engine  on  his  premises,  the  company  is  not  liable  for  in- 
juries from  sparks  emitted  therefrom.  Marquette,  etc.,  R  R.  Co.  v.  Spear,  7 
Am.  &  Eng.  R  R.  Cas.  486 ;  8.  0.,  8  Am.  ft  Eng.  R  R  Cas.  724. 

Extinguishment  of  Fire — Duty  of  Company— Duty  of  Land  Owner. — A  rail- 
road company  is  not  bound  to  provide  men  to  guara  its  tracks  to  prevent  the 
occurrence  of  fires  from  sparks.  Indianapolis,  etc.,  R.  R  Co.  v.  Paramore,  81 
Ind.  143;  Baltimore,  etc.,  R.  R.  Co.  v.  Shipley,  89  Md.  251.  But  when  the 
company's  servants  perceive  that  a  fire  has  been  kindled  by  sparks  from  the 
engines,  they  are  bound  to  use  all  reasonable  efforts  to  extinguish  it.  If  they 
do  not  do  this,  the  company  will  be  held  responsible,  though  free  from  neg- 
ligence in  other  respects,  Roeke  f>,  Chicago,  etc.,  R  Co.,  26  Wisa  487; 
Bass  V,  Chicago,  etc.,  R  Co.,  28  HI.  9;  Kenney  v.  Hannibal  &  St.  Joe  R  Co., 
63  Mo.  99. 

Where  a  land  owner  has  notice  or  knowledge  that  his  property  has  been 
set  on  fire  by  sparks  from  a  passing  train,  he  must  use  all  reasonable  exertions 
to  extinguish  the  flre.  He  cannot  remain  a  supine  spectator  and  hold  the 
company  liable.  Illinois,  etc.,  R.  R  Co.  v.  McClelland,  42  HI.  355;  Kelloffg  «. 
Chicago,  etc.,  R.  Co.,  26  Wise.  223;  McNanav.  Chicago,  etc.,  R  Co.,  41  Wise 
69;  Toledo,  etc.,  RCo.v.  Pindar,  58  m.  447;  St.  Louis,  etc.,  RR.  Co.  v.  Hecht, 
9  Am.  &  Eng.  R  R  Cas.  222;  Stebbins  v.  Central  Vt.  R  R  Co.,  11  Am.  & 
Eng.  R  R  Cas.  79. 

Proximate  and  Remote  Cause. — ^The  question  is  very  often  raised  in  con- 
nection with  fires  occasioned  by  sparks  from  railroad  engines,  as  to  whether 
the  falling  of  the  sparks  is  the  remote  or  proximate  cause  of  the  injury. 
Suppose,  for  example,  a  spark  from  an  engine  kindles  afire  in  an  accumulation 
of  rubbish  on  the  right  of  way,  and  the  fire  spreads  to  a  neighboring  field. 
Fanned  by  a  strong  breeze,  this  may  in  turn  spread  to  a  house  perhaps  a  quarter 
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of  amile  distant  from  the  track.  Is  the  emitting  of  the  spark  in  the  first  instance 
to  be  deemed  the  remote  or  the  proximate  cause  of  the  burning  of  the  house? 
Some  early  cases  held  that  it  is  to  be  considered  as  the  remote  cause,  and  the 
company  is  therefore  held  exempt  from  liability.  Pennsylvania  R.  R  Co.  «. 
Kerr,  62  Pa.  St.  868;  Ryan  «.  New  York,  etc  R.  Co.,  86  N.  Y.  210. 

The  later  cases  are,  however,  all  the  other  way.  The  emitting  of  the  spark  is 
deemed  the  proximate  cause  of  the  injury  aud  the  company  is  held  liable  ac- 
cordingly. Tent  9.  Toledo,  etc.,  R.  Co.,  69111.  849;  Atchison,  etc.,  R  R.  Co. «. 
Bales,  16  Eans.  262;  Atchison,  T.  &  8.  F.  R  Co.  v.,  Stanford,  12  Eans.  864; 
Dogs^ttv.  Richmond,  etc.,  R  R  Co.,  78  N.  C.  806;  Baltimore,  etc.,  R.  Co.  «. 
Shroley,  89  Md.  261;  Henry  e.  Southern,  etc.,  R  Co.  60  Cal.  176;  Perley 
«.  mBtern  R  Co.,  98  Mass.  418;  Delaware,  etc.,  R  Co.  v,  Salmon,  89  N.  J.  L. 
899;  IngersoU  «.  Stockbridge,  etc.,  R  Co.,  8  Allen.  488;  Poeppers  e. 
Missouri,  etc.,  R  Co.,  67  Mo.  716;  Hooksett«.  Concord,  etc.,  R  R  Co.,  88 
N.  H.  248;  Annapolis,  etc.,  R  R  Co.  o.  Gantt,  89  Md.  116;  Phila.,  etc.,  R  R. 
Co.  «.  Constable,  89  Md.  149;  Burlington,  etc.,  R.  R.  Co.  e.  Westover,  4  Neb. 
268;  Clemens  v.  Hannibal,  etc.,  R  Co.,  68  Mo.  866;  Coates  t^.  Missouri,  etc.,  R. 
Co.,  61  Mo.  88;  Small  v,  Chicago,  etc.,  R  Co.,  6  Cent.  L.  J.  810;  Pennsyl- 
vania R  R  Co.  9.  Hope,  80 Pa.  St.  878;  Webb*.  Rome,  etc.,  R  R  Co.,  49  N. 
Y.  420;  Johnson  e.  Chicago,  M.  &  St.  P.  R.  Co.,  supra. 

Pleading. — Where  property  has  been  destroyed  by  fire  and  an  action  is 
brought  to  recover  damages^  the  complaint  must  aver  ownership  in  the  plain- 
tiff of  the  property  in  question.  St  Louis,  etc.,  R.  R  Co.  «.  Hecht,  9  Am.  & 
Eng.  R.  R  Cas.  222. 

What  is  a  sufficient  alleviation  of  negligence  in  a  complaint  for  firing  wood 
piled  on  the  right  of  way  is  settled  in — ^Pennsylvania  Co. «.  Galentine,  7  Am. 
&  Eng.  R.  R  Cas.  617;  Pittsburgh,  etc.,  R.  Co.  v.  Noel,  7  Am.  &  Eng.  R  R. 
Cas.  624. 

Statutory  Provisions. — ^It  is  in  several  of  the  States  provided  by  statute,  that 
the  setting  of  property  on  fire  by  sparks  from  a  railroad  train  shall  amount  to 
negligence  per  se.  As  to  the  construction  of  such  statutes,  see  Grand  Trunk 
R.  Co.  f>.  Richardson,  91  U.  S.  464;  Cleveland  «.  Grand  Trunk  R  R.  Co.,  42 
Vt.  449;  Rodemacher  v,  Milwaukee,  etc.,  R  Co.,  41  Iowa,  297;  Missouri, 
etc.,  R.  Co.  t>,  Davidson,  14  Kans.  849. 

Such  statutes  relate  and  apply  to  railroad  companies  chartered  before  the 
passage  thereof.  IngersoU  «.  Stockbridge,  etc.,  K.  Co.,  8  Allen  488;  Lyman 
0.  Boston,  etc.,  R  Co.,  4  Cush.  288;  Pratt o.  Atlantic,  etc.,  R  Co.,  42  Me.  478. 

Where  such  statutes  are  in  force,  the  defence  of  contributory  negligence 
on  the  part  of  the  owner  cannot  be  set  up  by  the  railroad  company.  ,  Inger- 
soU V.  Stockbridge,  etc.,  R  Co.,  8  Allen  488;  RoweU  e.  Raibroad  Co!,  67  N. 
H.  132. 

Nor  can  the  statutory  UabiUty  be  evaded  by  leasing  the  road.  In  that  event 
the  lessor  is  stUl  liable  for  fires  occasioned  by  the  emitting  of  sparks.  IngersoU 
«.  Stockbridge,  etc.,  R  R.  Co.,  8  Allen  488.  And  so  is  the  lessee.  Davis  f>. 
Providence,  etc.,  R  Co.,  121  Mass.  184;  Pierce  v.  Concord R  R,  61 N.  H.  182. 

Statutory  Provisions — What  Property  Embraced  In. — As  to  the  property 
embraced  in  the  above  statutory  provisions,  for  the  destruction  of  which  by  fiie 
damages  may  be  recovered,  seethe  following  authorities:  Pratt  v,  Atlantic, 
etc.,  R  Co.,  42  Me.  679;  Perley  v.  Eastern  R  Co.,  98  Mass.  414;  Grand  Trunk 
R  Co.  «.  Richardson,  91  TJ.  S.  464;  Pratt «.  Atlantic,  etc.,  R  Co.,  42  Me.  679; 
Chapman  «.  Alantic,  etc.,  R  Co.,  87 Me.  92;  Trasko.  Hartford,  etc.,  R  Co.,  10 
Gray,  71 ;  and  it  is  not  necessary  that  the  railroad  company  should  have 
actual  notice  of  the  presence  of  the  property  along  its  Une.  Ross  o.  Boston, 
etc.,  R  Co.,  6  AUen,  87. 

Fires  Occasioned  by  Sparlcs  from  Engines  of  Another  Company  Using  the 
Road. — Where  the  company  owning  the  road  permits  another  company  to  run 
its  trains  upon  it,  knowing  the  engmes  of  the  latter  company  to  be  provided 
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with  defective  spark-arresting  apparatus,  it  will  be  held  liable  for  all  fixes  oo* 
casioned  in  consequence.  Pierce  v.  Concord,  etc.,  B.  Co.,  51 N.  H.  690;  Dela- 
ware, etc.,  B.  Co.,  9.  Salmon,  89  N.  J.  L.  299;  Steams  v,  Atlantic,  etc,  R. 
Co.,  46  Me.  96. 

Common  Carriers. — ^As  to  when  a  railroad  company  is  not  to  be  deemed  as 
haying  taken  into  cnstody  as  a  carrier  goods  waitiq;  by  its  track  ready  for 
shipments,  see  Brown  •.  Atlanta  &  Air  Line  R  Co.  supra. 

Where  cotton  was  loaded  on  open  fiat  cars  asainst  the  wishes  of  the  con- 
signor, and  while  in  transit  was  burnt  by  reason  of  the  negligent  conduct  of  the 
company  in  allowing  sparks  to  escape  from  its  engines,  the  railroad  company 
was  held  liable,  notwithstanding  an  express  clause  in  the  bill  of  lading  ex- 
empting it  from  liability  for  *Moss  occasioned  by  fire  or  water.''  New  Or- 
leans, etc.  R.  R.  Co.  e.  Faler  &  Co.,  9  Am.  &  Eng.  R.  R  Cas.  90. 
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To  fix  upon  a  railroad  company  liability  (under  R.  S.,  1879  of  Ifissouri,  { 
806),  for  killing  cattle,  it  is  not  sufficient  to  show  that  the  cattle  were  killed 
by  the  train  at  a  public  crossiDg,  and  that  the  company's  servants  failed  to 
ring  the  bell  or  sound  the  whistle  in  approaching  the  crossing,  as  required 
by  that  section.  Evidence  must  also  be  given  to  show  that  the  killing  re- 
sulted from  the  failure  to  ring  or  whistle. 

If  the  evidence  fails  to  show  this,  the  plaintiff  cannot  recover  by  proving 
other  negligence  of  the  company,  which,  concurring  with  that  omission  of 
duty,  occasioned  the  injury. 

In  a  common  law  action  against  a  railroad  company  for  negligently  killing 
cattle,  the  plaintiff  may  prove  any  negligence  of  the  company  tending  to 
produce  the  injury,  including  in  a  case  where  the  killing  occurred  at  a  pub- 
lic crossing,  fiulure  of  the  company  to  ring  the  bell  or  sound  the  whistle. 

Appbal  from  Hannibal  Conrt  of  Common  Pleas. 
Geo.  W.  Easley  for  appellant. 
Homer  B.  Leach  for  respondent. 

Henbt,  J. — This  action  was  commenced  before  a  justice  of  the 
peace  by  plaintiff  to  recover  damages  for  the  killing  of  his  cow  by 
a  train  of  defendant's  cars.  The  statement  filed  contained  two 
coants,  one  based  npon  the  38th  section  of  article  2,  chapter  37, 
Wagner's  Statutes,  and  the  other  a  common  law  count  for  negli- 
gence. Plaintiff  had  judgment  successively  in  the  justice's  conrt 
and  in  the  circuit  court,  and  from  the  latter  this  appeal  is  prose- 
cuted. 

The  animal  in  question  was  killed  just  before  daylight  on  a  pub- 
lic crossing.  "No  one  witnessed  it,  except  the  train  men,  none  of 
whom  were  called  to  testify.    The  fact  of  the  failure  to  sound  the 
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whistle  or  ring  the  bell,  as  required  by  statute,  was  proved,  and 
that  the  cow  was  killed  on  the  railroad  where  it  crossed  a  public 
road,  was  admitted.  There  was  also  evidence  to  show  that  for  two 
or  three  days  prior  to  the  killing  of  this  cow  some  hay  left  on  the 
track  and  on  the  side  of  the  track  at  that  point  by  parties  who 
shipped  fruit  trees  over  the  road,  was  permitted  to  remain  and  was 
still  there  when  the  cow  was  killed,  and  that  when  found  she  had 
hay  in  her  mouth. 

This  was  all  the  evidence  in  the  case,  and  the  court  instructed 
the  jury  properlj  as  to  defendant's  duty  under  section  38.  It  also 
declared  to  the  lury  that  no  negligence  on  the  part  of  the  defend- 
ant was  shown  m  leaving  the  hay  on  the  crossing,  and  that  plain- 
tiff was  not  entitled  to  recover  on  the  second  count  of  his  state- 
ment. It  also  properly  refused  one  asked  by  defendant,  that 
admitting  all  the  evidence  offered  by  plaintiff  to  be  true,  the  jury 
should  find  for  defendant.  This  applied  to  both  causes  of  action 
in  the  statement,  and  as  we  shall  hereafter  show,  should  not  have 
been  given  as  to  the  second  count.  And  for  the  same  reason,  the 
instruction  given  by  the  court,  with  respect  to  the  hay  left  on  the 
track,  was  erroneous.  The  court  refused  an  instruction  asked  by 
defendant,  declaring  that  although  there  was  a  failure  to  ring  the 
bell  or  blow  the  wnistle,  as  required  by  the  statute,  and  the  cow 
was  killed  on  the  crossing,  yet  this  was  not  sufficient  evidence  to 
entitle  the  plaintiff  to  recover.  This  was  probably  refused  because 
it  had  already  been  declared  in  the  instruction  for  plaintiff,  in  which 
the  jury  were  told,  that  although  they  might  find  that  the  servants 
on  the  train  neglected  to  blow  the  whistle  or  ring  the  bell,  yet  un- 
less they  should  find  that  the  striking  and  killing  of  the  cow  re- 
sulted n*om  such  negligence,  they  should  find  for  defendant. 

The  court  also  refused  the  following  asked  by  defendant: 
*'  There  being  no  evidence  to  show  that  the  failure  to  ring  the  bell 
or  sound  the  whistle  caused  the  injury,  the  verdict  must  be  for  de- 
fendant on  the  first  count." 

This  declared  the  law  as  held  by  this  court  in  Holman  v,  R.  R. 
Co.,  62  Mo.  563,  and  Stoneman  v.  R.  R.  Co.,  58  Mo.  503,  in  which 
the  court  said :  "  There  may  have  been  no  connection  whatever  be- 
tween the  negligent  omission  and  the  damage ;  and  the  very  terms 
of  the  statute,  under  which  the  suit  is  brought,  clearly  indicate  that 
the  damage  must  be  the  result  of  the  negligence."  That  section 
requires  the  bell  to  be  rung  or  the  whistle  sounded,  at  least  eighty 
rods  from  the  place  where  the  railroad  crosses  any  travelled  public 
road  or  street,  the  bell  to  be  rung  continuously,  or  the  whistle  to 
be  sounded  at  intervals  until  the  locomotive  shall  have  crossed  such 
road  or  street — and  also  provides,  in  addition  to  a  penalty  to  be 
recovered  by  an  informer,  that  the  company  "  shall  also  be  liable 
for  all  damages  which  shall  be  sustained  by  any  person  by  reason 
of  such  neglect." 
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In  a  suit  nnder  this  section  by  one  injured  in  person  or  property, 
if  the  evidence  fails  to  show  that  the  in jary  resulted  from  the  neg- 
lect of  the  statntory  duty,  the  plaintiff  cannot  recover  by  proving 
other  negligence  of  the  company,  which,  concurring  with  that 
omission  of  dnty,  occasioned  the  injury.    Evidence  of  other  negli- 

mce  or  carelessness  is  irrelevant  and  inadmissible.     In  Gary  v» 

R  Co.,  60  Mo.  209,  and  Crutchfield  v.  R.  R.  Co.,  64  Mo.  256, 
it  was  decided  that  in  an  action  under  the  43d  section  of  the  Cor- 
poration Act,  there  could  be  no  recovery  for  an  inj^^  resulting 
from  negligence  in  the  management  of  the  train,  llie  reason  for 
that  decision  is  equall]^  applicable  to  an  action  based  upon  the  sec- 
tion  under  consideration.  One  cannot  base  an  action  upon  the 
statute  and  recover  on  a  cause  of  action  not  alleged.  If  he  cannot 
prove  the  connection  between  the  omission  of  the  statutory  duty 
and  the  injury  complained  of,  and  can  only  establish  a  right  of  ac- 
tion bv  evidence  of  other  negligence,  he  must  resort  to  his  com- 
mon law  action.  The  evidence  with  respect  to  the  hay  proved 
only  what  was  admitted,  that  the  cow  was  killed  at  the  crossing, 
and  under  the  decisions  above  cited,  this  was  not  sufficient  to  war- 
rant a  verdict  for  plaintiff. 

The  court  erred  in  declaringthat  plaintiff  was  not  entitled  to 
recover  on  the  second  count.  Under  that  count  he  had  the  right 
to  prove  anv  negligence  of  the  company  that  contributed  to  pro- 
duce the  injury  complained  of,  including  that  of  a  failure  to  ring 
the  bell  or  sound  the  whistle,  as  required  by  the  section  under 
which  this  suit  is  brought.     Goodwin  v,  R.  R.  Co.,  75  Mo.  75. 

The  judgment  is  reversed  on  account  of  the  refusal  of  defend- 
ant's instruction  last  noticed.  All  concur,  except  Norton,  J.,  who 
dissents. 

NoBTON,  J.,  Dissenting. — I  understand  the  judgment  is  reversed 
in  this  case  upon  the  ground  that  the  court  refused  to  give  on  de- 
fendant's motion  the  following  instruction,  viz :  "  There  being  no 
evidence  to  show  that  the  failure  to  ring  the  bell  or  sound  the 
whistle  caused  the  injury,  the  verdict  must  be  for  defendant  on 
the  first  count."  The  first  count  of  plaintiff's  petition  sought  a 
recovery  for  the  killing  of  plaintiff's  cow  at  a  public  road  crossing 
because  of  the  failure  of  defendant  to  ring  the  bell  or  sound  the 
whistle,  as  required  by  law.  In  the  opinion  of  the  court  it  is  stated, 
and  the  statement  is  borne  out  by  the  record,  that  "the  fact  of  the 
failure  to  sound  the  whistle  or  ring  the  bell,  as  required  by  statute, 
was  proved,  and  that  the  cow  was  killed  on  the  railroad  where  it 
crossed  a  public  road,  was  admitted." 

With  the  admitted  fact  that  the  cow  was  killed  on  a  public 
crossing,  and  the  proved  fact  that  defendant  neither  sounoed  its 
whistle  nor  rung  its  bell,  I  am  unwilling  to  sav  that  the  trial  court 
erred  in  refusing  to  give  the  above  instruction,  telling  the  jury 
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that  there  was  no  evidence  that  the  failure  to  ring  the  bell  or 
fiound  the  whistle  caused  the  injury,  and  that  they  should  find  a 
yerdict  for  defendant.  On  the  contrary,  my  opinion  is  that  in 
such  cases,  where  a  plaintiff  shows  that  the  stock  was  killed  on  a 
public  crossing  by  a  railroad,  and  that  tiie  railroad  company  failed 
to  ring  its  bell  or  sound  its  whistle,  aa  reauired  by  statute,  that  he 
makes  out  a  prima  facie  case,  entitling  nim  to  a  recovery,  unless 
such  prima  facie  case,  is  rebutted  by  otlier  evidence,  or  at  the  very 
least  it  is  sufiicient  evidence  to  allow  the  jury  to  pass  upon  the 
question  whether  such  neglect  and  omission  of  duty  on  the  part 
of  the  company  caused  the  accident. 

It  is  hid  down  in  1  Greenleaf  Ev«,  17,  that  one  of  the  chief 
grounds  of  evidence  '^  is  the  known  and  experienced  connection  be* 
tween  collateral  facts  and  circumstances,  satisfactorily  proved,  and 
the  fact  in  controversy."  In  the  present  case  the  fact  in  controversy 
is  not  that  the  animal  of  plaintiff  was  killed  on  a  public  crossing, 
for  that  is  admitted,  nor  that  .defendant  failed  to  ring  the  bell  or 
sound  the  whistle,  for  that  is  proved  by  uncontradicted  evidence, 
but  it  is  whether  the  injury  to  plaintiffs  cow  was  caused  by  the 
failure  of  the  defendant  to  do  either  one  or  the  other  of  these 
things.  The  fact  as  to  whether  or  not  the  injury  of  the  animal 
was  the  result  of  defendant's  failure  to  give  the  statutory  sig- 
nals is  to  be  deduced  from  the  fact  that  common  experience  and 
observation  teaches  that  giving  such  signals  would  have  the  effect 
of  not  only  attracting  the  attention  of  animals  to  the  approaching 
train  giving  them  out,  but  to  frighten  them  away  from  the  approach- 
ing danger.  That  such  effects  would  follow  is  a  matter  of  common 
experience,  observation  and  knowledge.  And  it  was  doubtless 
this  known  connection  between  the  givinff  of  such  signals  and 
their  effects  upon  animals  which  induced  the  general  assemby  to 
impose  it  as  a  duty  upon  railroad  companies  to  give  the  signals  a 
sunicient  distance  from  their  crossings  to  enable  both  man  and 
beast  to  get  out  of  the  way  of  the  danger. 

The  question  presented  is  not  one  of  first  impression,  and  is  of 
sufficient  importance  to  justify  me  in  adverting  to  our  own  decis- 
ions concerning  it,  believing  as  I  do  that  taken  as  a  whole  they  sus- 
tain the  views  above  expressed. 

Th^  question  was  first  considered  in  the  case  of  Howenstein  v. 
Pacific  K.  B.  Co.,  55  Mo.  33,  where  it  was  expressly  held  that  proof 
that  stock  were  killed  at  a  road  crossing  by  a  railroad  train,  and 
that  the  bell  was  not  runff  nor  whistle  sounded,  as  required  by 
statute,  is  sufficient  to  m&e  out  a  prima  facie  case  against  the 
company,  without  further  evidence  that  its  employ^  were  guilty 
of  negligence  which  caused  the  damage.  The  next  case  was  that  of 
Owens  V.  Hann.  &  St.  Jo.  B.  R.  Co.,  58  Mo.,  392,  where  the  doc- 
trine of  the  Howenstein  case  was  re-affirmed  in  the  most  emphatic 
manner,  all  the  judges  concurring.  The  next  case  is  that  of  Stone- 
18  A.  &  E.  R.  Gas.— 32 
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man  v.  Atlantic  &  Pacific  E.  B.  Co.,  68  Mo.  503,  where  it  was 
held  that  whether  the  killing  of  stock  on  a  road  crossing  was  caused 
by  the  failure  of  the  company  to  rin^  its  bell  or  sound  its  whistle 
was  a  question  of  fact  to  be  determmed  by  the  jury,  and  for  the 
reason  that  the  court  in  that  case  did  not  in  an  instruction  submit 
that  fact  to  the  jury,  and  refused  one  that  did  submit  it  to  them, 
the  judgment  was  reversed  and  cause  remanded.  The  doctrine 
of  the  case  of  Howenstein  v.  Pacific  R.  B.  Co.,  supra,  was  not  as- 
sailed in  the  above  case,  but  on  the  contrary,  Judge  Napton,  who 
delivered  the  opinion,  expressly  endorsed  it,  in  the  following  Ian- 
gua^ :  ^'  The  question  as  to  the  proof  necessary  to  show  the  con- 
nection between  the  negligence  of  failing  to  ring  the  beU  and  sound 
the  whistle  and  the  loss  sustained  is  another  matter,  upon  which 
the  opinion  of  the  court  in  Howenstein  v.  Pacific  B.  K.  Co.,  55 
Mo.  33,  is  in  point." 

The  next  case  is  that  of  Holman  v.  Chicago,  B.  I.  &  P.  B.  B. 
Co.,  62  Mo.,  562,  where  the  doctrine  is  for  the  first  time  announced 
that  where  the  only  proof  in  a  suit  against  a  railroad  company,  for 
killing  stock  at  a  public  crossing  is  the  death  of  the  animal,  and  the 
failure  of  the  company  to  ring  the  bell  or  sound  the  whistle,  it  is 
the  duty  of  the  court  to  declare  as  a  matter  of  law  that  the  plain- 
tiff cannot  recover.  No  authority  is  cited  upon  which  the  conclu- 
sion reached  was  based  except  the  case  of  Stoneman  v.  Atlantic  & 
Pacific  B.  B.  Co.,  58  Mo.  503,  which,  as  I  have  endeavored  to 
show,  contained  an  express  approval  of  tlie  opinion  in  the  case  of 
Howenstein  v.  Pacific  K.  B.  Co.  supra. 

The  latest  utterance  of  this  court  upon  the  subject  is  to  be  found 
in  the  case  of  Edwards  v.  Chicago,  B.  I.  &  P.  &  B.  B.  Co.,  76  Mo. 
399,  which  was  an  action  to  recover  damages  for  the  Ulling  of 
plaintiff's  cow  on  a  public  crossing,  alleged  to  have  been  occasioned 
by  the  failure  of  defendant  to  ring  its  bell  or  sound  its  whistle. 
The  evidence  showed  (as  in  the  case  I  am  considering^  that  the 
cow  was  killed  on  the  crossing,  and  that  defendant  neither  rung 
the  bell  nor  sounded  the  whisUe,  as  required  by  law.  The  court 
refused  an  instruction  that  on  the  evidence  plaintiff  could  not  re- 
cover, and  also  the  following  instruction :  ^^  Evidence  that  the  de- 
fendant's employes  in  charge  of  the  locomotive  and  train  failed  to 
ring  the  bell  or  sound  the  whistle  on  the  train  in  proof  is  not  suf- 
ficient to  authorize  a  recovery.  Such  evidence  must  be  supple- 
mented by  other  proof  showing  that  if  such  sisals  had  been  given 
the  animal  in  question  would  not  have  been  injured." 

Notwithstanding  the  refusal  of  the  court  to  give  the  above  in- 
structions, which  action  was  excepted  to  at  the  time  and  relied  upon 
by  defendant  to  reverse  the  judgment,  this  court  affirmed  the  judg- 
ment, thereby  sustaining  the  action  of  the  trial  court  in  refusing 
said  instructions.  If  the  plaintiff  was  entitled  to  a  recovery  on  the 
evidence  in  that  case,  I  am  unable  to  perceive  why  the  plaintiff  is 
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the  case  in  hand  shonld  not  likewise  be  permitted  to  recover  on 
proof  of  same  facts.  If  it  was  right  for  the  court  in  that  case  to 
refuse  to  tell  the  jury  that  on  the  evidence  the  defendant  was  enti- 
tled to  a  verdict,  it  was  also  right  for  the  court  to  refuse  in  the  case 
under  consideration  to  tell  the  jury  that  plaintiS  could  not  recover. 
The  action  of  the  circnit  court  in  refusing  to  ^ive  the  instruc- 
tion asked,  is  in  my  judgment  not  only  sustained  by  four  out  of 
the  five  cases  above  referred  to,  but  also  by  reason.  If  from  the 
admitted  fact  that  the  animal  was  killed  on  the  crossing,  and 
the  proved  fact  that  the  defendant  did  not  give  the  statu- 
tory signals  in  approaching  the  crossing  with  its  train,  and 
from  the  known  fact  taught  by  common  experience,  observation 
and  knowledge,  that  the  effect  of  those  signals  when  given  is  to 
frighten  and  drive  animals  away  from  such  crossing,  the  jury  may 
not  infer  the  further  fact  that  the  killing  of  the  animal  on  such 
crossing  was  the  result  of  such  omission  to  ring  the  bell  or  sound 
the  whistle,  I  can  see  no  force  in  the  rule  of  evidence  above  quoted 
from  Mr.  Greenleaf,  and  am  at  a  loss  to  perceive  what  other  evi- 
dence would  be  required  to  be  introduced  by  a  person  suing  for 
6tock  killed  under  such  circumstances,  unless  it  be  to  show  .that  the 
animal  had  ears  and  could  hear,  eyes  and  could  see,  or  that  such 
noise  as  ringing  of  a  bell  or  the  sounding  of  a  steam- whistle  on  an 
approaching  train  would  attract  the  animal's  attention  to  the  train, 
and  tend  to  frighten  it  away  from  its  approach,  all  of  which  things 
are  matters  of  common  knowledge  requiring  no  proof. 

See  Atchison  T.  d;  S.  F.  R.  Co.  v.  Morgan,  and  note,  infra. 


Atohibon,  T.  &  8.  F.  R.  Co. 

V. 
MoBGAir. 

(Advance  Ccue^  KansM,    December  6,  1883.) 

The  omission  to  sound  the  whistle  of  an  engine  in  accordance  with  the 
provisions  of  section  60,  c.  28,  Comp.  Laws  1879,  is  negligence;  but  in  an 
action  to  recover  damages  for  stock  injured  on  the  crossing  of  a  highway 
over  the  railroad  track,  if  it  appears  by  facts  and  circumstances  proved  that 
the  injuries  complained  of  were  not  caused  by  or  attributed  to  such  omission 
or  neglect,  the  negligence  is  immaterial,  and  creates  no  liability  against 
the  railroad  company  for  a  recovery  for  damages  to  the  stock  upon  the  track. 
'  An  instruction  to  the  jury  that  *  *  if  there  was  negligence  on  the  part  of 
both  parties,  and  they  find  that  the  negligence  of  the  plaintiff  was  only 
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tligbi,  comparad  with  that  of  the  defendant,  their  yerdict  must  be  for  the 

pUuntiff»"  ie  erroneous. 

Ebbok  from  Chaee  Oonnty. 

Action  was  brought  by  ZejH>  W.  Morgan  agtinat  the  Ati^ison, 
Topeka  &  Santa  F^  B.  K.  Co.  to  reooyer  damages  for  tho  killing 
of  two  steers  and  the  injury  of  a  third  at  a  public  crossing, 
through  the  culpable  negligence  and  mismanagement  of  the  em- 
ployes of  the  railroad  company.  Trial  had  at  the  May  term  for 
1883.  The  jnir  returned  a  yerdict  for  the  plaintiff,  and  assessed 
his  damages  at  |74.16.  They  also  made  the  following  findings  of 
fact: 

(1)  If  the  engineer  had  blown  the  whistle,  or  rung  the  bell  at  a 
point  80  rods  east  of  the  crossing,  when  the  cattle  in  con» 
troyersy  were  killed  or  injured,  would  the  blowing  of  such 
whistle  or  the  ringing  of  the  bell  haye  stopped  the  cattle  that 
were  kiUed  or  injured  from  getting  upon  the  railroad  track  at  the 
crossing  when  they  were  struck  by  the  engine,  at  the  time  when 
they  were  struck!  Answer.  No.  (2)  Did  not  the  engineer  of 
the  train  which  struck  the  animals  in  controyersy  do  til  that  he 
could  dp  from  the  time  he  saw  the  cattle  fii*st  until  the  engine 
struck  them,  to  preyent  the  engine  from  striking  them  i  A*  We 
think  not  (3)  If  the  jury  answer  the  last  question  in  the  nega- 
tiye,  they  may  then  state  what  the  engineer  could  haye  done^ 
after  he  first  saw  the  cattle,  to  haye  preyented  striking  them  with 
the  engine ;  state  fully.  A.  If  the  engineer  saw  the  cattle,  as  he 
testified,  when  his  engine  was  30  rods  east  of  the  crossing,  the 
cattle  being  15  rods  north  of  the  crossing,  and  one  half  of  the 
cattle  haying  time  to  cross  the  track,  with  his  train  running  at  the 
rate  of  from  17  to  20  miles  per  hour,  he  could  have  slowed  his 
train  sufficiently  to  allow  all  the  cattle  to  cross  the  track  in  front  of 
the  engine.  (4)  If,  after  the  engineer  of  the  train  which  struck 
the  cattle  first  saw  these  cattle, lie  had  slowed  the  train,  would 
that  haye  preyented  the  cattle  from  getting  on  the  track  and 
being  stmcK  ?  A.  According  to  his  own  testimony,  if  he  slowed 
his  train  a  yery  little,  the  cattle  could  haye  crossed  the  track 
ahead  of  the  engine.  (5)  After  the  engineer  of  the  train  which 
struck  the  cattle  first  saw  the  cattle,  could  he  haye  stopped  his 
train  so  that  it  would  not  haye  reached  the  crossing  1  A.  Not  if 
he  was  as  close  as  he  testified  he  was.  (6)  State  fully  what  negli- 
gence the  defendant,  or  any  of  its  employ^  were  guilty  of 
which  resulted  in  the  killing  and  injuring  of  the  cattle  in  oontro- 
versy }  A,  (1^  The  defendant  was  guilty  of  negligence  by  not 
haying  a  whistling^post  up  as  required  by  law.  {§)  Its  employ^ 
were  guilty  of  negligence  for  not  blowing  the  whitle  when  wi^in 
80  rods  of  a  crossing,  as  required  by  law. 

Judgment  having  been  entered  for  the  plaintifE,  the  company 
brings  the  case  here. 
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Geo,  E.  Peck,  W.  C.  Campbell,  0,  N.  Sterry,  and  A.  A.  Hurd, 
for  plaintiff  in  error. 

Madden  Bros.,  for  defendant  in  error^ 

HoBTON,  C.  J. — It  is  contended  on  the  part  of  the  railroad  com- 
pany that  judgment  shonld  have  been  rendered  in  its  favor  npon 
the  special  findings  of  the  jury.  This  is  not  so.  The  findings 
are  contradictory  and  conflicting.  It  is  evident  from  the  special 
findings  that  the  jurv  founded  their  verdict  upon  a  misconception 
of  the  law  applicable  to  the  case ;  thus,  they  found  that  if  the 
engineer  had  blown  the  whistle  or  rmig  the  bell  at  a  point  80 
rods  east  of  the  crossing  where  the  cattle  were  injured  and  killed, 
neither  such  blowing  oi  the  whistle  nor  the  ringing  of  the  bell 
would  have  stopped  the  cattle  from  going  upon  the  reread  track 
at  the  crossing ;  yet  they  found  that  the  only  negligence  of  which 
the  defendant  or  any  of  its  employes  was  guilty,  was  in  not 
having  up  a  whistling-post,  and  in  not  sounding  the  whistle 
attached  to  the  engine,  three  times,  at  least  80  rods  from  the 
place  where  the  railroad  crossed  the  highway.  The  statute  does 
not  require  a  railroad  companv  to  put  up  whistling-posts.  The 
omission  to  sound  the  whistle  of  an  engine  in  accordance  with  the 
provisions  of  section  60,  p.  226,  Comp.  Laws  1879,  is  negligence. 
Kailroad  Co.  v,  Eice,  10  Kan.  426 ;  E.  E.  Co.  v.  Phfllipi,  20 
Kan.  12 ;  E.  E.  Co.  v.  Moore,  29  Kan.  682.  Although  this  is 
fio,  a  railroad  company  is  not  liable  for  damages  unless  the  injury 
complained  of  is  attributable  or  caused  by  such  omission.  The 
woras  of  the  statute  are,  ^^and  the  corporation  shall  also  be  liable 
for  all  damages  which  shall  be  sustained  by  any  person  by  reason 
of  such  neglect.''  E.  E.  Co.  v.  McDaniels,  63  HI.  122 ;  E.  E. 
Co.  V.  Bladcman,  Id.  117;  Stoneman  v.  E.  E.  Co.  58  Mo.  503; 
Holman  v.  E.  E.  Co.  62  Mo.  662 ;  Karle  v.  E.  E.  Co.  55  Mo. 
483.  The  finding  of  the  jury  shows  that  the  injuries  to  the  stock 
were  not  caused  by  the  neglect  to  sound  the  whistle. 

Among  the  instructions  to  the  jury  complained  of  is  the  follow* 
ing:  ^^If  you  should  find  that  tne  negligence  of  the  plaintiff,  or 
his  a^nts  or  servants,  was  the  immediate  canse  of  tne  injuries 
oomplained  of,  and  that  of  the  defendant  only  the  remote  cause, 
yon  will  find  for  the  defendant;  but  if  you  should  find  that  the 
negligence  of  the  plaintiff  was  only  slight,  compared  with  that  of 
the  defendant,  if  there  was  negligence  on  the  part  of  both,  your 
verdict  should  be  for.  the  plaintiff."'  This  instruction  adopts  the 
doctrine  of  comparative  negligence,  and  is  therefore  erroneous. 
Under  this  instruction,  if  the  plaintiff  and  the  railroad  company 
were  both  Ruilty  of  negligence  contributing  to  injuring  and  kill- 
ing the  stocK,  the  plaintiff  would  be  entitled  to  recover  damages 
if  h^*s  negligence  was  less  than  that  of  the  company.  The  law  has 
not  been  thus  announced  by  this  court*    We  do  not  endorse  the 
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doctrine  of  comparative  negligence.  The  rule  is  properly  laid 
down  in  Sawyer  v.  Sauer,  10  Kan.  466.  If  the  trial  court  had 
instracted  the  jury  that  if  the  negligence  of  the  plaintiS  was  only 
filight,  or  the  remote  cause  of  the  injury,  he  uught  still  recover, 
notwithstanding  such  slight  or  remote  cause,  the  instruction  would 
have  been  within  the  rule ;  but  when  the  jury  were  instructed  to 
compare  the  negligence  of  the  plaintiff  with  that  of  the  defend- 
ant, the  direction  passed  beyond  the  authoritative  line  and  became 
misdirection.  This  court  has  recognized  degrees  of  negligence  in 
many  cases,  but  has  never  sanctioned  any  instruction  permitting  a 
jury  to  simply  compare  the  negligence  of  the  parties.  By.  Co.  «» 
Keavey,  29  Kan.  169 ;  Ry.  Co.  v.  Young,  19  Kan.  488 ;  Ry.  Co. 
V.  Pointer,  14  Kan.  37;  Sawyer  v.  Sauer,  supra.  It  is  possible 
that  the  trial  court  did  not  intend  to  instruct  tine  jury  to  compare 
the  negligence  of  the  plaintiff  and  the  railroad  company,  but  the 
direction  bears  this  interpretation. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 

Obligation  to  Qive  Signait  When  Animals  are  on  Right  of  Way. — ^It  is 
ordinarily  the  duty  of  the  engineer  of  a  train  when  he  perceives  cattle 
ahead  upon  the  track  to  sound  the  whistle,  rins  the  bell,  or  give  some  other 
warning  to  drive  them  from  the  track.  A  failure  to  do  this  constitutes 
negligence.  Illinois,  etc.,  R.  Co.  e.  Phelps,  29  HI.  447;  Illinois,  etc.,  R. 
Co.  e.  Goodwin,  80  111.  117;  Toledo,  etc.,  K.  Co.«.  Fergojuon,  42  111.  449; 
Tshor  e.  Missouri  «.  R.  Co.,  46  Mo.  854;  Owens  «.  Hannibal,  etc.,  R.  Co.,  5& 
Mo.  887;  Holman  &  Chicago,  etc.,  R.  Co.,  62  Mo.  562;  Aycock  e.  Wilming- 
ton, etc.,  R.  Co.,  6  Jones  L.  (N.  C.)  232;  Jones  ff,  North  Carolina  R  Co.,  70 
N.  C.  626 ;  Page  «.  North  Carolina  R.  Co.,  71  K.  C.  222 ;  Indianapolis,  etc., 
R.  Co.  «.  Hamilton,  44  Ind.  76;  Pennsylvania  Co.  v,  Erick,  47  Ind.  869; 
Gkites  e.  Burlington,  etc.,  R.  Co.,  89  Iowa,  45;  Searles  A  Milwaukee,  etc., 
R.  Co.,  85  Iowa  490;  Bemis  ff,  Connecticut,  etc.,  R.  Co.,  42  Yt.  876;  Mis- 
souri Pac.  R.  Co.  V.  Wilson,  11  Am.  &  £ng.  R.  R  Cas.  447;  Goodwin  v. 
Chicago  R.  I.  &  P.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  460. 

In  some  States  this  duty  is  specifically  imposed  by  statute.  Tabor  v, 
Missouri  Valley  R.  Co.,  46  Mo.  854;  Owens  «.  Hannibal,  etc.,  R.  Co.,  58 
Mo.  887 ;  Mobile,  etc.,  R.  Co.  «.  Malone,  46  Ala.  891 ;  Great  Western  R.  Co. 
9.  Geddis,  38  III.  804;  Chicago,  etc.,  R.  Co.  v.  Henderson,  66  111.  494;  Illi- 
nois, etc.,  R.  Co.  V,  Gillis,  68  III.  817. 

Failure  to  Qive  Signal  Raises  Prima  Facie  Presumption  of  Negilgenoe* 
— A  neglect  to  observe  the  statutory  provisions  raises  a  prima  facie  presump- 
tion of  negligence.  Howenstein  «.  Pacific  R.  Co.  55  Mo.  88 ;  Owens  v. 
Hannibal,  etc.,  R.  Co.,  58  Mo.  887;  Central  Branch  e.  P.  R.  Co.  v.  Phillipi, 
20  Eans.  9;  Mobile,  etc.,  R.  Co.  «.  Malone,  46  Ala.  891;  Mobile,  etc.,  R.  C.o 
V,  Williams  58  Ala.,  595;  Nashville,  etc.,  R.  Co.  v.  Thomas,  5  Heisk,  262; 
Memphis,  etc.,  R.  Co. «.  Smith,  9  Heisk,  860;  Stoneman  v.  Atlantic,  etc., 
R.Co.,  58  Mo.  508;  Chicago,  etc.,  R.  Co.  v.  Elmore,  67  III.  176;  Illinois, 
etc.,  R.  Co.  «.  Gillis,  68  111.  817. 

Where  Sounding  of  Signal  Would  Not  Have  Averted  Accident  Com* 
pany  is  Not  Liable. — Where  it  appears  that  the  sounding  of  the  signals 
would  not  have  averted  the  injury,  the  mere  failure  to  do  so  does  not  render 
the  company  liable.     Illinois,   etc.,  R.  Co.  v.  Phelps,  29  III.  447;  Great 
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Western  R.  R.  Co.  v.  Geddis,  88  Dl.  804;  Indianapolis,  etc.,  R.  Co.  e.  Black- 
man,  68  111.  117;  Chicago,  etc.,  R.  Co.  o.  McDaniels,  68  111.  122;  Chicago, 
etc.,  R.  Co.  «.  Henderson,  66  111.,  404;  Rockford,  etc.,  R.  Co.  «.  Linn,  67 
ni.  109;  Quincy,  etc.,  R.  Co. «.  Wellhoener,  72  111.,  60;  Oilman,  etc.,  R. 
Co.  V.  Spencer,  76  111.,  192;  Flattes  v.  Chicago,  etc.,  R.  Co.  85  Iowa,  191; 
Plaster  «.  IlUnois,  etc.,  R.  Co.,  56  Iowa,  449;  Braxton  e.  Hannibal  A  St. 
Jo.  R  Co.,  supra. 


Manhattan^  A.  &  B.  Bt.  Oo. 

V. 

Stbwabt. 

(Advance  Caae^  Kamas.     1888.) 

A  person  not  connected  with  the  management  of  a  train  of  cars,  or  having 
such  experience  in  the  running  of  trains  and  in  checking  their  speed  as  en- 
titled him  to  speak  as  an  expert,  is  not  a  competent  witness  to  answer  ^^How 
long  does  it  take  to  stop  a  train?*' 

^e  statute  provides  that  the  steam  whistle  attached  to  an  engine  drawing 
a  train  of  cars  shall  be  sounded  three  times,  at  least,  eighty  r^s  from  the 
place  where  the  railroad  shall  cross  any  public  road  or  street,  except  in  cities 
and  Tillages;  and  in  an  action  to  recover  damans  for  killing  a  colt  at  the 
crossing  of  a  public  road  outside  of  a  city  or  village,  caused  by  the  alleged 
negligence  of  the  railroad  company,  an  instruction  that,  if  the  jury  find  from 
the  evidence  the  natural  effect  of  sounding  the  whistle  as  done  by  the  engi- 
neer was  to  drive  the  stock  towards  the  tnusk,  then  such  whistling  was  ne^- 
gence,  is  erroneous  and  misleading. 

AcnoN  brought  by  Stewart  against  the  raikoad  compaDj  to 
recover  the  vame  oi  a  colt  alleged  to  have  been  killed  by  the 
defendant.  The  case  was  here  before.  See  27  Kas.  631.  After 
this  case  was  remanded  for  a  new  trial,  another  trial  was  had  at  the 
December  term,  for  1882,  of  the  district  court.  The  court  charged 
the  jury  as  follows  : 

^^1.  It  is  charged  in  the  bill  of  particulars  in  this  case,  that  the 
defendant,  the  Manhattan,  Alma  &  Burlingame  E.  B.  Oo.,  did 
aboilt  the  26th  day  of  September,  1880,  with  an  engine  attached  to 
a  train  of  cars  and  operated  bjr  the  employes  of  said  company,  care- 
lessly and  ne^li^ntly  run  against  a  certain  mare  owned  by  the  plain- 
tiff,  and  did  kill  said  mare. 

"  2.  The  burden  of  proof  is  upon  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  his  ri^ht  to  recover. 

"  3.  The  jury  are  the  exclusive  judges  of  the  evidence,  of  its 
weight  and  of  the  credibility  of  the  witnesses. 

^^  4.  It  is  admitted  that  the  mare  referred  to  in  the  bill  of  particu- 
lars, was  owned  by  the  plaintiff  and  was  killed  by  being  run  over 
by  a  locomotive  operated  by  employes  of  the  defendant. 
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"5.  If  then,  the  jury  find  from  the  evidence  that  the  mare  was 
run  over  and  killed  through  the  carelessness  or  negligence  of  an 
employ^  or  employes  of  the  defendant  company,  they  will  find  for 
the  plaintiff  and  assess  his  damages  at  the  amount  which  they  find 
from  the  evidence  was  at  the  time  the  value  of  the  mare.  Unless 
they  do  so  find,  their  verdict  will  be  for  the  defendant 

^'6.  The  law  does  not  require  an  engineer  to  stop  his  train  when- 
ever he  sees  animals  near  the  track,  in  anticipation  of  their  coming 
upon  the  track,  nor  does  it  require  him  to  slacken  his  speed,  unless 
there  is  reasonable  cause  to  believe  that  they  will  get  on  the  track, 
and  he  is  not  bound  to  slacken  the  speed  if  there  is  reason  to 
believe  that  the  animals  will  cross  over  in  safety. 

^^  7.  If  you  find  that  the  engineer  under  the  circumstances  used 
ordinary  care  in  managing  his  train,  you  will  find  for  the  defendant. 

"  8.  Ordinary  care  is  such  care  as  an  ordinarily  prudent  person 
would  use  under  similar  circumstances. 

"  9.  It  is  not  negligence  to  whistle  to  frighten  stock  from  the 
track.  But  if  the  jury  find  from  the  evidence  in  this  caae,  that 
under  the  circumstances  the  natural  effect  of  sounding  the  whistle, 
as  done  by  the  engineer,  would  be  to  drive  the  stock  towards  the 
ti*ack,  then  such  whistling  was  negligence." 

The  jury  found  for  the  plaintiff  and  assessed  his  damages  at  the 
sum  of  $90,  and  returned  the  following  findings  of  fact: 

"Question  1.  What  was  the  market  value  of  the  plaintiff's  mare 
at  the  time  she  was  killed.    Answer.  Ninety  (90)  dollars. 

"  Q.  2.  Did  plaintiff's  mare  oopae  upon  the  track  of  defendant  at 
a  crossing  used  by  the  public  as  a  hignway  ?    A.  Yes. 

"  Q.  3.  What  means  were  used,  if  any,  by  those  in  charge  of  the 
defendant's  train  to  frighten  the  mare  of  the  plaintiff  away  from 
the  track?    A.  The  sounding  of  the  whistle. 

"Q.  4.  Did  the  plaintiff's  mare,  after  the  engineer  of  defendant 
first  blew  the  whistle,  stop  and  afterwards  start  up  again?    A.  No. 

"  Q.  5.  At  what  distance  was  the  mare  from  the  track  when  she 
started  the  last  time  to  cross  the  track — ^if  she  did  start  to  cross  a 
second  time  ?    A.  The  mare  did  not  stop  before  crossing  the  track. 

"Q.  6.  How  fast  was  defendant's  train  running  at  that  time? 
A.  At  the  rate  of  twenty-three  miles  an  hour. 

"  Q.  7.  Did  the  public  road  in  which  the  mare  was  first  seen,  run 
nearly  parallel  with  the  railroad  for  some  distance  ?    A.  Yes. 

"  Q.  8.  How  often  did  the  engineer  blow  the  whistle  before  the 
mare  came  upon  the  track  ?  A.  He  blew  a  succession  of  short 
whistles. 

"Q.  9.  Within  what  distance  could  such  a  train  as  the  one  in  ques- 
tion, upon  sucli  a  track,  have  been  stopped  ?    A.  Within  160  yards. 

"  Q.  10.  When  the  engineer  saw  that  there  was  danger  of  col- 
lision with  the  mare,  did  he  reverse  his  engine  or  blow  flie  whistle, 
nnd  were  the  brakes  then  put  on  ?    A.  He  blew  the  whistle. 
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"Q.  11.  How  niany  cars  where  there  in  the  train  and  were  they 
loaded  or  empty  ?  Was  it  a  f  rei^t  or  passenger  train  ?  A.  There 
were  three  cars,  one  flat  car,  one  baggage  car,  and  one  passenger 
coach.     The  cars  were  empty.     It  was  a  mixed  train. 

" — Geoegb  Firestone,  Foreman." 

Judgment  being  entered  upon  the  verdict,  the  railroad  com- 
pany excepted  ana  brings  the  case  here.     , 

Geoi^  R.  Peck  and  W.  0.  Campllell,  for  the  plaintiff  in  error. 
W.  iJ.  Hilton,  for  the  defendant  in  error. 

HoBTON,  0.  J. — Upon  the  trial,  one  Halloways,  a  witness  for  the 
plaintiff  below,  was  asked  the  question,  ^^  How  lon^  does  it  take  to 
stop  a  train  ?"  The  railway  company  objected  to  the  question  as  in- 
competent and  immaterial,  and  because  the  witness  was  not  an  ex- 
pert. The  objection  was  overruled,  and  the  witness  answered  :  "  It 
takes  about  one  hundred  yards  to  stop  a  train."  The  purpose  of  the 
question  was  to  establish  the  negligence  of  the  company,  and  the 
plaintiff  sought  to  show  hj  the  answer  of  the  witness  that  the  train 
was  not  stopped  within  the  proper  distance.  Had  the  witness  been 
interrogated  conceraing  the  rate  of  the  speed  of  the  train,  he  might 
have  been  permitted  to  answer,  as  any  intelligent  person  who  is 
accustomea  to  observe  moving  objects  would  be  able  to  express  an 
opinion  of  some  value  upon  it,  the  first  time  he  ever  saw. a  train  in 
motion.  But  the  question  objected  to  was  one  which  could  only  be 
answered  by  a  person  of  experience  in  the  running  of  trains  and  in 
checking  their  speed,  or  by  one  who  had  such  opportunities  as  en- 
titled him  to  speak  as  an  expert.  The  objection,  therefore,  should 
have  been  sustained,  as  the  witness  was  incompetent  to  answer.  It  is 
insisted,  however,  that  as  Halloways  was  an  eye  witness  of  the  acci- 
dent and  its  attending  circumstances,  and  as  he  lived  in  the  imme- 
diate vicinity  and  had  frequently  seen  trains  stopped,  that  what  he 
testified  to  related  to  a  matter  of  observation.  We  cannot  consent 
to  this  view.  The  witness  was  not  asked  how  long  it  would  take  to 
stop  the  train  which  committed  the  injury  complained  of,  nor  was 
he  asked  in  giving  his  answer  to  take  into  consideration  the  veloc- 
ity of  the  train,  the  grade  of  tlie  track  where  the  injury  was  com^ 
mitted,  or  any  other  attending  circumstances  therewith  connected. 
As  asked  and  answered,  the  question  does  not  belong  to  that  class 
which  relates  to  experience  and  observation  as  to  affairs  of  every- 
day life,  to  which  tne  attention  of  all  is  directed  and  of  which  all 
are  competent  to  speak.  Further,  it  is  urged  that  this  evidence 
was  not  prejudicial,  on  the  ground  that  another  witness,  more 
familiar  with  the  circumstances,  testified  in  the  same  manner  with- 
out objection.  Upon  examination  of  the  record  we  find  that  this 
statement  is  not  fully  sustained.  Allen,  tlie  witness  referred  to, 
was  not  asked,  "  How  long  does  it  take  to  stop  a  train !"  but  did 
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testify,  ^^  I  eive  the  si^al,  and  they  (the  trains)  generally  stop  in 
one  hundred  yards.''  He  testified  to  a  fact  coming  under  hiB  ob- 
servation, but  gave  no  opinion. 

In  the  direction  to  the  jury  the  court  charged:  "It  is  not  negK- 
eence  to  whistle  to  frighten  stock  from  tlie  track,  but  if  the  jury 
nnd  from  the  evidence  in  this  case  that  under  the  circumstances  the 
natural  effect  of  sounding  the  whistle,  as  done  by  the  en^neer, 
would  be  to  drive  the  sto^  towards  the  track,  then  such  whistling 
was  ne^igence."  This  instruction  was  erroneous.  Sec.  60  Ch.  23, 
Comp.  Laws  of  1879,  provides : 

^^  A  steam  whistle  snail  be  attached  to  each  locomotive  engine, 
and  be  sounded  three  times,  at  least,  eighty  rods  from  the  place 
where  the  railroad  shall  cross  any  public  road  or  street,  except  in 
cities  and  villages,  under  a  penalty  of  not  more  than  $20  for  eveiy 
neglect  of  the  provisions  of  this  section,  to  be  paid  by  the  corpora- 
tion owning  the  railway,  on  the  suit  of  the  county  attorney,  one  half 
thereof  to  go  to  the  informer  and  the  other  half  to  the  county  for 
the.  support  of  common  schools,  and  the  corporation  shall  also  be 
liable  for  all  damages  which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect." 

As  the  public  road  crossed  by  the  train  was  outside  of  any  citv  or 
village,  the  engineer  was  under  duty  to  sound  his  whistle  three 
times,  at  least,  eighty  rods  from  theplace  whei^  the  railroad  crossed 
the  public  road,  and  if  he  had  omitted  this  duty  he  would  have 
been  guilty  of  negligence.  Railroad  Co.  v.  Phillippi,  20  Kas.  9. 
The  findings  show  that  the  animal  killed  did  not  stop  after  the  en- 
gineer first  blew  the  whistle.  The  instruction  did  not  attempt  to 
separate  the  sounding  of  the  whistle  in  compliance  with  the  statute 
from  any  subsequent  or  unnecessary  whistling,  and  the  jury  should 
not  have  been  thus  misdirected.  Upon  the  evidence  produced  by 
the  plaintiff  below,  the  negligence  of  the  engineer,  if  any,  was  in 
increasing  the  speed  of  the  train  after  it  had  slacked  up,  when  the 
animal  started  to  run  along  the  track. 

John  Tull  testified  that :  '^  The  animals  would  all  have  reached 
the  crossing  in  time  to  have  crossed  ahead  of  the  train,  if  the  train 
had  kept  right  along  at  the  speed  it  was  going  after  it  slacked  up 
and  beiore  starting  up  again.'^ 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded. 

Duty  with  Regard  to  Signals  as  to  Cattle  at  Crostinge^— The  wanton  and 
unnecessary  sounding  of  a  whistle  at  a  crossing  amounts  to  negligence. 
Phila.,  etc,,  R.  Co.  v.  Stinger,  78  Pa.  St.  219;  Pensylvania  R.  Co.  v,  Har- 
nett, 69  Pa.  St.  269. 

But  a  failure  to  give  the  signals  required  by  law  amounts  to  negligence, 
when,  if  sounded,  they  would  nave  warned  cattle  from  the  track.  Tabor  v. 
Missouri  Y.  R.  li.  Co.,  46  Mo.  864;  Owens  v.  Hannibal,  etc.,  R.  Co.,  68  Mo. 
387;  Gates  v.  Burlington,  etc.,  R.  Co.,  89  Iowa,  46;  Pennsylvania  Co.  «. 
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Erick,  47  Ind.  869;  IHinois,  etc.,  R.  Co.  «.  Peyton,  76  III.  840:  Bemis  v. 
Connecticut,  etc.,  R.  Co.,  42  Yt.  875;  Lapine  «.  New  Orleans,  etc.,  R.  Co., 
20  La.  Ann.  158;  Strong  i?.  Placerville  R  K.  Co.,  8  Am.  and  Bng.  R.  R.  Cas. 
278 ;  Washln^n  «.  B.  &  O.  R  R  Co.,  10  Am.  &  £ng.  R  R  Cas.  740. 

But  where  it  is  shown  that  the  giving  of  signals  would  not  have  prevented 
the  injury,  evidence  is  not  adnussible  to  show  that  they  were  not  made. 
Illinois,  etc.,  R.  Co.  v,  Phelpe,  29  111.  447 ;  Silman,  etc.,  R.  Co.  «.  8pencer, 
76  ni.  192;  Flattes  v.  Chicago,  etc,  R  Co.,  85  Iowa,  191 ;  Plaster  «•  IllinoiB, 
etc.,  R  Co.,  85  Iowa,  449. 


LouiBYiLLB  &  Nashville  B.  K  Oo, 
Mtt.am,  Exeoutob* 

(10  Tennesiee  B^pcrU^  228.) 

It  was  error  to  charge  that,  if  the  train  was  running  at  such  a  speed  that  it 
could  not  be  stopped  within  the  distance  the  head-light  would  oiscover  ob- 
jects upon  the  said  road,  the  jury  might  find  the  company  guilty  of  reckless- 
ness, notwithstanding  ail  the  prescribed  precautions  were  observed.  There 
is  no  law  prescribing  the  rate  of  speed  at  which  trains  should  run.  The 
question  of  recklessness  or  excessive  speed  is  one  to  be  determined  by  all  the 
facts  and  circumstances  at  the  time,  and  not  by  the  arbitrary  rule  suggested 
as  to  the  distance  an  obstruction  could  be  seen  by  aid  of  the  head-light. 

Appeal  in  error  from  the  Oircnit  Oonrt  of  Henry  county* 
Fitzgerald  Williams,  Sp.  J. 
Cole  &  Sweeney,  for  railroad. 
T.  C.  Fryer,  for  Milam. 

Feeeman,  J. — This  is  an  action  brought  to  recover  damages  for 
killing  four  mules  by  a  freight  train  on  defendant's  road.  The 
defendant  plead  not  guilty  and  a  special  plea  in  confession  and 
avoidance,  in  which  it  is  admitted  the  mules  were  killed,  but  it  is 
averred  ^^  that  the  killing  could  not  be  avoided,  becanse  the  agents 
of  defendant  did  all  they  could,  or  that  was  in  tlieir  power  to  do, 
and  everything  that  could  be  done,  to  avoid  the  killing,  that  is  re* 
quired  by  law." 

On  these  issues  the  case  was  submitted  to  a  jury,  who  found  for 
plaintiff  the  value  of  the  stock. 

The  facts,  as  presented  by  plaintiff,  showed  that  the  mules  were 
grazing  near  the  road,  at  about  9  o'clock  at  night,  at  a  point  above 
they  might  have  been  seen  in  daylight,  at  least  six  hundred  yards — 
it  l)eing  a  level  grade — ^just  at  the  end  of  a  steep  grade  over  which 
the  cars  had  come.  It  is  shown  that  the  mules  started  at  the  ap- 
proach of  the  train,  and  ran  down  the  side  of  the  track,  near  the 
end  of  the  cross-ties,  for  eighty  yards,  aqd  then  jumped  on  the 
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track,  and  the  two  youngest  ran  one  hundred  yards,  before  being 
struck,  the  two  older  and  stronger,  some  fifteen  or  twenty  yards 
further.  The  proof  of  plaintifiE  is,  that  from  the  appearance  of  the 
tracks,  they  were  probably  running  at  a  rate  of  ten  to  fifteen  miles 
per  hour,  and  as  tnere  was  a  fence  on  one  side  of  them,  compelling 
them  to  nm  near  the  track,  we  assume  they  naturally  ran  at  about 
their  best  speed.  The  plaintifPs  proof  tended  to  show  that  the 
train  was  running  at  an  unusually  rapid  speed,  while  the  testimony 
of  the  engineer  and  employes  of  the  road  is,  that  it  was  running  at 
only  the  rate  of  from  ten  to  twelve  miles  per  hour — fifteen  being 
the  limit  prescribed  by  the  company  for  freight  trains  at  that  time. 

The  engineer  on  the  train  at  the  time,  says  he  was  on  the  look- 
out, and  only  saw  the  mules  when  they  jumped  on  the  track  about 
twenty  feet  aliead  of  the  engine,  and  that  he  immediately  whistled 
down  brakes,  gave  the  cattle  alarm  and  reversed  his  engine — in 
fact,  did  everything  to  prevent  the  accident,  and  that  the  train 
could  have  been  stopped  at  one  hundred  and  fifty  yards. 

It  is  evident  from  these  facts,  that  the  verdict  of  the  jury  is 
well  warranted  on  the  ground  of  negligence,  as  it  is  certain  that,  if 
there  had  been  a  proper  lookout,  as  required,  the  mules  oould  have 
been  seen,  as  they  ran  eighty  yards  down  the  side  of  the  track,  and 
were  thus,  under  our  decision,  an  obstruction  appearing  on  the 
track,  though  not  literally  upon  the  road-bed.  It  is  equally  evi- 
dent, that  if  they  had  been  seen  thus  running,  the  speed  of  the 
train  could  have  been  checked,  so  that,  at  the  rate  the  mules  were 
running,  they  would  oertainly  have  escaped — taken  in  connection 
with  the  theory  of  the  defense  in  proof,  that  the  train  was 
slackened  in  speed  by  climbing  the  steep  grade  just  passed  over. 

On  this  view  of  the  case,  it  is  clear  tnere  should  be  no  reversal, 
unless  the  law  has  been  charged  erroneously  in  a  material  matter 
bearing  on  the  state  of  facts  shown  in  the  proof,  so  that  the  jury 
might  have  been  misled. 

The  only  point  on  which  his  Honor's  charge  seems  fairly  subject 
to  criticism,  is  in  reference  to  the  rate  of  sp^d  at  which  the  train 
was  running.  Plaintiff's  proof  tended  to  show  that  it  was  from 
twenty-five  to  thirty-five  miles  per  houiv-^the  defendant's,  aa  we 
have  said,  from  ten  to  twelve. 

His  Honor  stated  to  the  jury,  after  giving  the  assumed  facts, 
that  if  at  the  rate  of  speed  said  train  was  running,  it  could  not  have 
been  stopped  within  tne  distance  at  which  the  head-light  upon  the 
locomotive  would  discover  objects  upon  the  road,  or  obstructions 
upon  the  track,  and  you  should  be  of  opinion  from  these  facts,  tliat 
defendants  were  guilty  of  recklessness  in  so  running,  the  defend- 
ants would  be  liable,  notwithstanding  all  the  prescribe  precautions 
were  observed. 

We  have  said,  in  several  cases,  that  there  was  no  law  prescribing 
the  rate  of  speed  at  which  trains  should  be  run,  either  freight  or 


LOUISYILLB,  XTO^   BY.   00*  V.  HILAK.  609 

pasfienger.  Nererthelees,  it  is  evident  there  may  be  cases  in  which 
the  sp^sdy  taken  in  connection  with  the  other  circumstances  existent 
at  tlie  time,  may  be  an  element  of  inquiry,  on  the  question  of 
negligence,  in  the  use  of  machinery  of  such  tremendous  power  for 
mischief,  by  the  parties  having  it  under  control.  Independent  of 
our  statutory  regulations,  the  principle  applicable  to  this  question 
is,  that  the  company  must  so  enjoy  their  own  rights,  as  that  the 
rights  of  others  shall  not  be  infracted,  nor  injury  done  to  person  or 
property,  when  this  can  be  avoided  by  the  exercise  of  the  utmost 
prudence  and  care. 

Our  statutory  regulations  but  embody  this  principle,  and  it 
underlies  them  all.  The  principle  applicable  to  this  question  is 
stated  with  reasonable  accui*acy  by  the  Court  of  Appeals  of  New 
York,  in  the  case  of  Massoth  v.  Delaware  &  Hudson  Canal  Co., 
64  K.  Y.  531,  that  ^'  where  there  is  no  statutory  regulations  fixing 
the  rate  of  speed  of  trains,  it  is  a  question  of  fact,  whether  the  rate 
of  speed  was  excessive  or  oangerous  in  that  locality,  and  if  so  found 
by  tne  jnir,  and  snch  excessive  rate  caused  the  injnry,  the  road 
would  be  liable  for  the  damages.'*  Bee,  also,  Wilds  v.  H.  B.  B.  B. 
Co.,  29  N.  Y. 

His  Honor,  the  circuit  judge,  has  left  it  to  the  jury  to  say, 
whether  the  speed,  beinff  such  as  that  the  train  could  not  be  stopped 
within  the  distance  the  nead-light  would  discover  objects  aheaa  or 
obstructions  on  the  track,  was  not  recklessness  on  the  part  of  the 
defendant,  notwithstanding  all  the  precautions  required  by  the 
statute  were  observed.  In  this,  we  think  he  erred,  as  the  fact  that 
the  train  could  not  be  stopped  within  the  distance  mentioned,  is 
not  the  true  test  of  over  speed,  or  i^cklessness,— nor  one  from 
which  a  jury  could  be  authonzed  to  infer  the  fact  of  recklessness. 
The  question  of  reckless  or  excessive  speed,  is  one  to  be  deter- 
mined by  b31  the  facts  and  circumstances  at  the  time,  and  not  by 
the  arbitrary  rule  suggested  as  to  the  distance  an  obetruction  could 
be  seen  by  the  aid  of  the  head-light. 

The  instruction  asked  by  the  defendant  was  equally  objectionable 
however,  as  it  went  on  the  assumption  that  the  speed  might  at  all 
times  be  such  as  the  company  might  deem  proper  to  meet  the 
wants  of  commerce.  This  would  leave  railroad  commissioners  in- 
dependent of  all  restraint  or  rule,  and  to  be  governed  solely  by 
their  own  judgment,  regardless  of  danger  to  persons  or  property. 
No  such  rule  can  ever  be  sound. 

For  the  error  indicated  in  the  eharge,  the  judgment  must  be  re* 
versed  and  case  remanded. 

No  Rate  of  Speed  Negligence  Per  Se^ — In  general  the  running  of  a  rail- 
road train  at  any  rate  of  speed  is  not  negligence  per  se.  Central  Ohio  R 
Go.  V.  Lawrence,  18  Ohio  St.  67;  Toledo,  etc.,  R.  Co.  9.  Barlow,  71  lU. 
040;  Morse  v.  Rutland,  etc.,  R  Co.,  27  Yt  49;  Bdson  e.  Central  R.  Co., 
40  Iowa,   47;  McEonkey  e.  Chicago,  etc.,  R.  Co.,  40  Iowa,   t05;  New 
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Orleans,  etc.,  R.  Co.  v.  Field,  46  MiM.  574;  Burton  v.  Phila.,  etc.,  R.  Co., 
4  Harr.  (Del.)  252;  Chicago,  etc.,  R.  Co.  «.  Patchin,  16  lU.  198;  Pacific 
R.  Co.  V,  Houts,  12  Eans.  828;  Chicago,  etc.,  R.  Co.  «.  Bngle,  84  111.  397; 
Latty  V.  Burlington,  etc.,  R.  Co.,  38  Iowa,  250;  Terre  Haute,  etc.,  R 
Co.  «.  Clark,  6  Am.  &  £ng.  R.  R.  Cas.  84;  Powell  «.  Mo.  Pac.  Ry.  Co.,  8 
Am.  &  £ng.  R.  R  Cas.  467;  Qoodwin  «.  Chicago  R  L  &  P.  R  Co.,  11  Am. 
&  £ng.  R  R  Cas.  460. 

But  under  some  circumstances  a  yery  high  rate  of  speed  is  negligence 
per  se.  Reeves  v.  Delaware,  etc.,  R  Co.,  80  Pa.  St.  454;  Railroad  Co. «. 
Lyon,  7  Reporter,  556. 


MiBsoiTBi  Paoifio  Bt.  Co. 
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Reynolds. 

{Adwmee  0(ue^  Ean$a9.    December  6,  1883.) 

Where  a  party  states  in  writing  particular  questions  of  fact,  and  asks  the 
court  to  direct  the  jury  to  find  thereon,  no  material  error  is  committed  by  the 
court  if  the  specific  questions  are  refused,  provided  others  embracing  the 
substance  of  the  inquiries  are  submitted  to  the  jury  in  the  other  interroga- 
tories. 

In  an  action  against  a  railroad  company  to  recover  the  value  of  cattle  be- 
longing to  the  plaintiff,  alleged  to  have  been  injured  by  the  negligence  of  the 
railroad  company  at  a  public  crossing,  the  company,  upon  the  triiS,  requested 
the  court  to  direct  the  jury  to  find  upon  the  following  question :  *'If  the  jury 
should  find  that  the  defendant  was  negligent,  state  fully  in  what  such  negli-> 
gence  consisted."  The  court  refused  to  submit  the  question  to  the  jury,  and 
thereby  committed  no  error.  Under  sec.  286  of  the  Code,  the  court  is  not 
bound  to  submit  such  general  questions  of  fact  to  the  jury  as  will  require 
them  to  find  a  special  verdict  upon  the  issues  in  the  case,  or  compel  them  to 
state  at  length  or  in  detail  new  facts  not  particularly  mentioned  in  the  general 
question ;  but  where  in  the  nature  of  things  the  jury  can  point  out  the  negli- 
gence imputable  to  the  defendant,  the  court,  if  requestea,  may  in  its  discre- 
tion, direct  the  jury  to  fix  the  negligence  or  state  in  what  the  alleged  negli- 
gence consists,  and  the  jury  should  do  so.  If  it  is  impossible  for  them  to  do 
this  upon  the  evidence,  the  failure  to  fix  the  negligence  will  not  defeat  a  re- 
covery. 

Where  a  passen^r  train  upon  a  railroad  track  is  approaching  a  public 
crossing  over  the  nght-of-way,  and  the  engineer  and  fireman  see  cattle  half 
a  mile  distant  nearly  in  front  of  the  train  and  some  forty  or  fifty  feet  away 
from  the  track,  they  are  not  bound  to  stop  the  train,  but  they  ought,  for  the 
safety  of  the  passengers  and  others  upon  the  train,  as  well  as  to  prevent  the 
infliction  of  unnecessary  damage  to  the  cattle,  use  ordinary  pruaence  to  as- 
certain whether  the  cattle  are  likely  to  attempt  to  cross  the  track  upon  the 
public  highway  in  front  of  the  engine ;  and,  if  by  keeping  an  outlook  they 
can  ascertain  this,  it  should  be  done,  and  then  they  should  use  ordinary  care 
and  diligence  to  prevent  the  cattle,  if  they  are  about  cross  the  track,  from 
being  run  over. 

Ebbob  from  Jackson  county. 

Everest  and  Waggner,  for  plaintiff  in  error. 

Hajden  &  Hayden,  for  defendant  in  error. 
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• 

HosTON,  C.  J. — This  was  an  action  brought  by  Reynolds  against 
the  railroad  company  to  recover  damage^  for  injuries  to  certain 
cattle  belonging  to  him.  The  bill  of  particulars  alleged,  among 
other  things,  that  the  animals  injured,  casually  and  without  the 
fault  of  the  owner,  strayed  in  and  upon  the  track  and  grounds  oc- 
cupied by  the  railroad  company ;  that  the  company,  by  its  agents 
and  servants,  so  carelessly  and  negligently  ran  and  managed  its 
engine  and  cars  that  the  same  ran  against  and  over  the  cattle,  ren- 
dering them  worthless.  The  juiy  impaneled  in  the  case  found 
specially  that  the  cattle  were  run  over  at  a  public  crossing,  and  re- 
turned a  verdict  against  the  company  for  $125.  Judgment  was 
rendered  thereon.  The  case  seems  to  have  been  tried  in  the  Dis- 
trict Court  on  the  part  of  Reynolds  upon  the  theory  that  the  steam 
whistle  attached  to  the  engine  was  not  sounded  as  required  by  tlie 
provisions  of  the  statute ;  that  no  alarm  was  given  to  drive  or 
frighten  the  cattle  awav  from  the  track ;  that  the  employ^  in 
charge  of  the  engine  and  train  saw  the  cattle  a  long  distance  from 
the  crossing,  gazing  in  close  proximity  to  the  track,  and  were 
guilty  of  negligence  in  not  trying  to  avoid  them  at  the  crossing 
and  in  not  attempting  to  prevent  their  injury. 

On  the  part  oi  the  railroad  company,  evidence  was  ofiEered  tend- 
ing to  show  that  the  whistle  was  sounded  as  prescribed  by  the 
statute ;  that  the  cattle  came  suddenly  upon  the  defendant's  road 
and  jumped  in  front  of  the  engine  so  close  thereto  that,  by  the  ex- 
ercise of  even  great  care  on  the  part  of  the  engineer  and  the  other 
employ^  of  the  company,  they  could  not  prevent  the  train  from 
running  over  them;  and  that  they  were  injured  by  unavoidable 
accident. 

Various  questions  are  presented  to  us  for  determination,  but 
while  we  shall  refer  to  all  of  them,  we  shall  do  so  as  briefly  as  pos- 
sible, as  most  of  them  are  settled  by  prior  judications  of  this  court. 

1.  The  first  complaint  is,  that  as  the  bill  of  particulars  did  not 
allege  any  non-compliance  with  the  provisions  of  sec.  60,  chap.  23, 
Comp.  Laws  of  1879,  the  court  errea  in  permitting  evidence  to  be 
introduced  to  prove  the  "whistle  attached  to  the  engine  was  not 
sounded  as  required  by  the  statute.  This  is  not  material,  because 
the  findings  of  the  jury  show  that  the  evidence  did  not  convince 
them  that  the  whistle  was  not  sounded.  See,  however,  B.  E. 
Co.  V.  PhilUppi,  20  Kas.  9. 

2.  The  railroad  company  requested  the  court  to  direct  the  jury 
to  find  upon  certain  particular  questions  of  fact.  The  court  refused 
to  submit  those  asked  for.  All  of  these  but  one,  to  which  we  will 
refer  hereafter,  were  inquiries  as  to  the  exercise  of  the  care  taken 
by  Reynolds  to  prevent  his  cattle  from  being  injured, — the  pur- 
pose of  the  inquiries  being  to  establish  by  the  special  findings,  if 
possible,  that  Reynolds  was  guilty  of  contributory  negligence  in 
turning  the  cattle  out  to  graze  and  in  permitting  them  to  run  at 
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large.  While  the  particular  questions  asked  for  were  refused,  jet 
others  embracing  the  conduct  of  Reynolds  concerning  his  care  of 
the  cattle  were  submitted  to  the  jury.     These  were  as  follows : 

Was  it  at  a  public  crossing  over  the  defendant's  track  and  right* 
of- way  where  the  accident  occurred  and  the  stock  were  injured  { 

Ans.  Yes. 

Did  the  plaintiff,  at  the  date  of  the  injury,  reside  in  dose  prox- 
imity to  the  railroad  track  and  in  full  view  thereof,  and  Lad  he 
resided  there  for  seyeral  years  and  knew  how  the  trains  were  run 
and  operated  thereon  t 

Ans.  Yes. 

Was  the  plaintiff,  at  the  time  of  the  injury,  and  had  he  been  for 
the  month  prior  thereto,  in  the  habit  of  tuininff  Ids  cattle  out  into 
the  highway  which  crossed  the  railroad  track,  kaving  them  at  lib- 
erty to  stray  where  they  saw  fit  i 

Ans.  Yes. 

Did  not  the  defendant's  train  of  curs,  at  the  timd  of  the  injury, 
and  for  seyeral  months  ^rior  to  the  injury  pass  in  plain  view  of 
the  plaintiff's  house,  passing  the  crossing,  and  did  not  the  plaintiff, 
with  knowledge  thereof,  on  the  day  of  the  accident  turn  his  cattle 
out  into  the  public  highway,  leaving  them  at  liberty  to  stray  on  the 
defendant's  track  and  on  said  crossing! 

Ans.  Yes. 

At  the  time  the  plaintiff  turned  his  cattle  out  on  the  morning  of 
the  accident,  was  tnere  anything  to  prevent  them  from  wandering 
or  straying  upon  tlie  defendant's  tracK  and  on  the  said  public  cross- 
ing where  trains  of  cars  were  passing  and  repassing! 

Ans.  No. 

Eeynolds  occupied  forty  acres  of  land  and  his  house  was  seventy 
rods  on  the  north  side  of  the  i*ailroad  track  and  about  half  a  mile 
east  of  the  public  crossing  where  the  cattle  were  run  over.  This 
highway  was  forty  feet  wide.  A  hedge  was  on  the  south  side  of 
his  laud  and  the  road  was  fenced  on  both  sides  of  the  highway. 
The  cattle  were  kept  up  nights,  but  mornings  were  turned  loose 
and  permitted  to  run  on  the  commons  or  vacant  prairie.  Upon 
the  special  findings  of  the  jury  and  the  facts  as  proved,  we  do  not 
think  there  was  anything  tending  to  establish  contributory  negli- 
gence on  the  part  of  Eeynolds.    Ry.  Co.  v.  Wilson,  28  Kas.  637. 

3.  One  of  the  questions  which  the  court  refused  to  submit  was 
the  following :  ^'  If  the  jury  should  find  that  the  defendant  was  neg- 
ligent, state  fully  in  what  such  negligence  consisted."  Our  first  im- 
pression was  that  this  question  was  pertinent  and  should  have  been 
submitted.  A  more  careful  examination,  however,  has  convinced 
us  that  while  the  court,  in  its  discretion,  might  have  submitted  this 
question  to  the  jury,  leaving  the  jury  to  state  the  particular  facts 
constituting  the  negligence,  yet  it  was  not  in  error  in  refusing  so  to 
do.     Under  sec.  286  of  the  Code,  the  jury  are  not  required  to  do 
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anything  except  to  render  a  general  verdict  and,  in  addition  thereto, 
to  make  findings  upon  such  particular  questions  of  fact  as  are  stated 
in  writing  by  one  or  both  of  the  parties,  and  as  requested  by  such 
party  or  parties.  Foster  v.  Turner,  30  Kas.  Where  in  the  nature 
of  things  a  jury  can  point  out  the  negligence  upon  which  their 
verdict  is  based,  the  court,  if  requested,  might,  in  its  discretion, 
very  properly  direct  the  jury  to  nx  the  negligence,  and  tlie  jury 
should  do  so.  If  it  is  impossible  to  do  this,  upon  the  evidence,  the 
failure  to  fix  the  negligence  would  not  defeat  a  recovery ;  but  as 
the  court,  under  the  statute  is  not  bound  to  submit  such  general 
questions  of  fact  to  tlie  jury  as  would  requiro  them  to  find  a  spe- 
cial verdict  or  compel  them  to  state  at  length,  or  in  detail,  new 
facts  not  particularly  mentioned  in  the  genei*al  question,  no  error 
is  committed  when  the  court  refuses  to  submit  such  a  general 
question.     Foster  v.  Turner,  supra. 

4.  The  jury,  with  their  verdict,  returned  answers  to  questions  of 
fact  submitted,  and  the  railroad  company  objected  to  the  action  of 
the  trial  court  in  discharging  them  without  requiring  them  to  make 
their  answers  more  specific  and  certain.  Most  of  the  answere  were 
signed  "  We  think  not"  or  "  Think  not."  "  We  think  not"  was 
equivalent  to  "  No."  The  answers  "  Don't  know"  to  the  questions 
to  which  they  were  affixed,  established  that  the  evidence  introduced 
did  not  show  that  the  engineer  or  fireman  was  incompetent  to  dis- 
charge the  duties  of  their  employment,  and  also  the  evidence  did 
not  prove  that  the  whistle  to  the  engine  was  not  sounded.  The 
answer  that  seems  most  indefinite  was  the  finding  of  the  jury  that 
the  engine  was  from  ten  to  fifty  feet  distant  from  the  stock  when 
they  first  came  upon  the  track.  We  do  not  perceive,  however,  that 
the  court,  under  the  circumstances  of  the  case,  committed  any 
error  in  refusing  to  compel  the  jury  to  make  this  finding  more 
definite.  The  evidence  was  somewhat  conflicting,  and  it  would  be 
difficult  for  any  one  to  state,  from  the  evidence,  with  precision,  the 
exact  distance  the  engine  was  from  the  cattle  when  they  reached 
the  track. 

5.  Finally,  the  counsel  for  the  railroad  company  contend  that  there 
was  no  evidence  introduced  tending  to  prove  negligence  against 
the  company.  They  say  that  the  verdict  and  findings  of  the  jury 
were  contrary  to  and  against  the  evidence.  The  evidence  tending 
to  establish  negligence  on  the  part  of  the  railroad  company  was  not 
very  clear  or  positive,  but  we  think  there  was  sufficient  presented 
to  support  the  verdict  of  the  jury.  It  is  apparent  that  the  whistle 
on  the  engine  was  sounded  before  reaching  tne  crossing,  as  required 
by  the  statute ;  but  there  was  some  evidence  offered  wnich  the  jury 
might  properly  regard  as  tending  to  prove  that  the  employes  in 
charge  of  the  engine,  after  having  seen  the  cattle  near  the  track, 
were  not  sufficiently  attentive  in  the  discharge  of  their  duties. 

The  engineer  testified  that  it  was  the  duty  of  the  fireman  as  well 
18  A.  &  E.  R.  Ca8.-^8     ■ 
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as  his  own  daty,  to  look  out  for  aDjthing  on  the  track ;  that  he 
first  saw  the  cattle  half  a  mile  away  grazing  along  the  track  and 
abont  forty  feet  away  from  the  track ;  that  they  were  not  approach- 
ing the  track  when  be  whistled,  and  he  did  not  whistle  again  be- 
cause they  did  not  move  towards  the  track  at  the  time ;  that  when 
he  blew  the  whistle,  he  knew  it  was  likely  the  cattle  would  move, 
and  when  they  did  not  move,  at  that  time,  ne  thought  he  would  try 
to  get  by  them  without  alarming  them;  that  the  cattle  moved 
towards  the  track  when  he  was  not  looking  at  them ;  that  they 
were  out  of  his  sight  until  he  got  within  a  little  distance  from  them, 
but  the  fireman  could  have  seen  them  all  the  time  if  he  had  been 
looking,  as  his  place  was  on  the  left-hand  side  of  the  cab  and  on  the 
side  wnere  the  cattle  were,  while  his  place  was  on  the  opposite 
side.  If  the  fireman  had  kept  a  proper  lookout  after  the  engineer 
blew  the  whistle,  he  ought  to  have  seen  that  the  cattle  were  moving 
towards  the  crossing  and  if  he  had  given  this  information  to  the 
engineer,  as  it  was  his  duty  to  do,  the  engineer  would  have  known 
that  the  cattle  were  approaching  the  track  and  would  not  have  tried 
to  pass  them,  as  he  was  attempting  to  do,  without  alarming  them. 
Upon  seeing  the  cattle  forty  or  fifty  feet  from  the  track,  the  em- 
ployes of  the  railroad  company  in  charge  of  the  engine  and  train 
were  not  bound  to  stop  the  tram,  but  they  ought,  for  the  safety  of 
the  passengers  and  others  upon  liie  train,  as  well  as  to  prevent  the 
infliction  of  unnecessary  damage  to  the  cattle,  to  have  used  ordinary 
prudence  to  ascertain  whether  the  cattle  were  likely  to  attempt  to 
cross  the  track  upon  the  public  crossing  in  front  of  the  engine ; 
and  if  by  keeping  an  outlook  they  coula  have  ascertained  this,  it 
should  have  been  done  and  then  they  should  have  used  ordinary 
care  and  diligence  to  prevent  the  cattle,  if  they  were  abont  to  cross 
the  track,  from  being  run  over.  The  jury  were  not  satisfied  that 
the  cattle  came  suddenly  on  to  the  track  just  before  being  struck. 
R.  R.  Co.  V.  Wilson,  supra. 
The  judgment  of  the  l>i8trict  Court  will  be  aflirmed. 

See  Louisville  &  Nashville  R  R.  Co.  v.  Ganote,  and  note,  infra. 
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Louisville,  Nashvillb  &  Obbat  Southern  B.  B.  Oo. 

Beidmond. 

(11  Tenneme  BeporU^  205.) 

The  Supreme  Court  will  not  notice  a  motion  to  quash  a  warrant  which 
fails  to  state  any  ground  for  the  motion. 

A  corporation  may  be  known  by  several  names,  and  can  only  take  advan- 
tage of  a  misnomer  by  a  plea  in  abatement,  and  no  defense  on  this  ground  is 
admissible  after  a  step  m  the  cause  recognizing  the  identity  of  the  corpo- 
ration sued  with  the  corporation  defending. 

To  constitute  an  obstruction  within  the  meaning  of  the  statute  prescribing 
the  duties  of  a  railroad  company  when  a  person,  animal,  or  other  obstruction 
appears  upon  the  road,  the  animal  must  be  in  a  position  to  be  struck  or 
directly  injured  by  the  train  while  moving  on  the  rails. 

The  statute  does  not  apply  when  the  animal  appears  on  some  other  part  of 
the  company's  right  of  way,  and  the  duty  of  the  company  in  such  a  case  is 
regulated  by  the  principles  of  the  common  law. 

where  an  animal  was  on  the  company's  right  of  way,  six  or  eight  feet  from 
the  end  of  the  cross  ties  of  the  track,  with  its  head  turned  from  the  road,  and 
an  unobstructed  egress  in  that  direction,  it  was  error  to  charge  the  jury  that 
it  was  the  duty  of  the  lookout  to  watch  over  the  entire  right  of  way,  and 
whenever  animals  on  any  part  of  it  are  seen,  to  sound  the  wmstle  to  frighten 
them  away. 

Appeal  in  error  from  the  Circuit  Court  of  Tipton  county. 
T.  J.  Flippin,  J. 
H.  B.  Folk,  for  railroad. 
Simonton,  Young  &  filackwell,  for  Beidmond. 

CooPBK,  J. — Action  by  Beidmond  agaiust  the  railroad  company 
for  value  of  a  horse  killed  by  the  company's  train.  The  verdict 
and  judgment  were  in  favor  of  Beidmond,  and  the  company  ap- 
pealed in  error. 

The  learned  counsel  of  the  plaintiff  in  error  first  insists  that  the 
circuit  court  should  have  sustained  his  motion  to  quash  the  writ. 
The  record  does  show  tliat  such  a  motion  was  made  and  overruled. 
But  it  also  shows  that  no  cause  was  assigned  or  reason  given  for 
the  motion.  This  court  has  repeatedly  neld  that  such  a  motion 
cannot  be  entertained,  for  the  obvious  reason  that  if  the  defect 
relied  on  were  pointed  out  it  might  be  remedied  by  amendment. 

It  appears  from  the  argument  submitted  that  the  motion,  as 
well  as  a  subsequent  motion  in  arrest  of  judgment,  was  based  on 
the  ground  that  the  company  was  sued  by  a  wrong  name,  its 

? roper  corporate  name  being  the  Louisville  &  Nashville  B.  B.  Co. 
'he  recora  shows  that  the  suit  was  conmienced  before  a  justice  of 
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the  peace,  the  jnstice  rendering  a  judgment  against  the  company. 
The  Louisville  &  Nashville  ti.  B.  Co.  probably  appeared  as  the 
defendant  and  made  defense,  and  at  any  rate  that  company  cer- 
tainly appealed  from  the  judgment,  the  appeal  bond  reciting  the 
judgment  as  being  against  the  Louisville,  Nashville  &  Sreat 
Southern  R.  R.  Co.  This  was  a  recognition  of  the  identity  of  the 
two  companies.  A  corporation  may, like  an  individual,  be  known 
by  several  names,  and  can  only  take  advantage  of  a  misnomer  by 
plea  in  abatement.  East  Tennessee  &  Georgia  B.  B.  Co.  v,  Evans^ 
6  Heis.  607.  The  agreed  statement  of  fact  shows  that  the  le^ 
name  of  the  defendant  below  is  the  Louisville  &  Nashville  B.  K. 
Co.,  but  that  it  is  also  called  the  Louisville,  Nashville  &  Great 
Southern  B.  B.  Co.,  this  last  name  bein^  painted  by  the  defendant 
on  its  passenger  coaches,  and  printed  on  its  bill  heads.  It  is  further 
agreed  that  the  company  advertises  itself  and  is  commonljr  known 
by  the  last  name.  Under  these  circumstances  the  objection  now 
taken  is  not  only  untenable,  but  frivolous.  It  would  have  been 
much  more  to  the  purpose  to  have  raised  objection  to  the  misno- 
mer of  the  plaintin  below,  his  name  appearing  in  the  record  in 
foar  different  forms,  and  having  two  or  three  variations  in  the 
briefs  of  counsel. 

The  case  was  tried  upon  an  agreed  statement  of  facts.  The 
train  had  just  started  from  a  depot,  and  struck  the  animal  sued 
for  before  it  had  gotten  under  full  headway.  The  engineer  and 
fireman  were  both  on  the  lookout  and  saw  the  animal  at  least  five 
hundred  yards  before*  it  was  struck.  The  animal  was  standing  out- 
side of  the  track,  six  or  eight  feet  from  the  end  of  the  cross  ties^ 
on  the  left  of  the  advancing  train,  with  its  head  from  the  track. 
In  its  front  were  open  woods,  with  no  ditch  or  waterway  to  pre- 
vent egress  in  that  direction,  while  the  track  behind  was  on  a 
slight  embankment.  At  the  distance  of  four  or  .five  hundred  yarda 
from  the  animal,  the  alarm  whistle  was  sounded,  and  continued  to 
be  sounded  to  within  forty  or  fifty  feet  of  the  place  where  it  stood. 
The  brakes  were  also  applied,  and  the  speed  of  the  train  checked 
to  about  eight  miles  an  nour,  but  the  train  was  not  stopped,  nor 
an  effort  made  to  stop  it,  nor  was  the  engine  reversed.  By  revei-s- 
ing  the  engine,  the  train  could  have  been  stopped  within  the  dis> 
tance  of  fifty  feet,  without  injury  to  the  train  or  danger  to  the 
passengers,  but  not  at  a  less  distance  at  its  then  rate  of  speed.  The 
animal  continued  standing  where  it  was  first  seen  until  the  engine 
was  about  twenty-five  feet  from  it.  At  that  moment  it  was  hid- 
den from  the  engineer  by  the  smoke-stack,  and  the  fireman  turned 
away  and  commenced  firing  the  engine.  The  agreed  statement  of 
facts  concluded  thus:  ^'That  the  animal  could  not  have  been 
struck  by  the  engine  if  it  had  continued  standing  where  it  was- 
first  seen,  to  wit,  within  six  feet  of  the  end  of  the  cross  ties,  but 
that  it  became  frightened  at  the  approach  of  the  train,  and  at- 
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tempted  to  dart  across  the  track,  and  was  struck  and  knocked  off 
on  the  right  hand  side  of  the  road."  The  animal  was  blind  of  one 
eye,  bat  the  engineer  and  fireman  were  not  aware  of  the  fact. 
The  train  was  under  control  of  the  engineer  at  the  time  of  the 
accident. 

The  trial  judge,  in  his  charge  to  the  jury,  after  giving  the  sub- 
stance of  the  statute  regulating  the  duties  of  the  railroad  company, 
its  agents  and  servants,  ^^  when  any  person,  animal  or  other  obstruc- 
tion appears  upon  the  road,"  said :  ^^  The  meaning  of  the  statute  is 
that  when  persons  or  animals  appear  on  the  track  of  the  road  as 
obstructions,  so  that  if  they  do  not  move  or  get  off  the  road-bed 
they  will  be  struck  by  the  engine,  then  theseprovisions  of  the 
statute  have  to  be  complied  wim."  And  his  Honor  expressly  re- 
pudiated ithe  position  assumed  by  the  counsel  of  the  plaintiff 
below,  ^^  that  if  the  animal  was  on  the  right  of  way  of  the  com- 
pany, although  not  on  the  road-bed  or  trac£,  it  would  be  an  obstruc- 
tion within  me  meaning  of  the  statute."  But,  he  adds,  ^^  it  is  the 
duty  of  the  lookout  to  watch  over  the  entire  right  of  way,  or  on  both 
sides  of  the  track  that  is  open  and  covered  by  the  right  of  way, 
and  whenever  animals  are  discovered  thereon  to  sound  the  alarm 
whistle  to  frighten  them  away,  so  that  they  may  not  become  ob- 
structions on  the  track,  and  it  may  or  may  not  be  necessary  to 
stop  the  train  at  all  to  prevent  an  accident.  The  degree  of  caution 
and  diligence  to  be  exercised  in  cases  of  this  sort  must  necessarily 
depend  upon  the  particular  facts  of  each  case.  The  highest  dili- 
gence is  required,  and  for  slight  neglect  the  company  is  made  re- 
sponsible." His  Honor  then  mentions  some  of  the  facts  which 
might  be  looked  to  in  determining  the  degree  of  diligence  used. 

His  Honor  refused  to  ^ve  the  following  charge  as  requested  bv 
the  railroad  company :  ^^  If  yon  find  from  proof  that  the  plaintiff's 
mare,  when  first  seen  by  the  engineer  and  fireman,  was  standing 
six  or  eight  feet  from  the  end  of  the  cross  ties,  with  her  rear 
towards  the  ties,  and  that  if  she  had  remained  there  she  could  not 
have  been  struck  by  defendant's  train ;  that  the  alarm  whistle  was 
sounded,  brakes  applied,  and  speed  of  train  retarded  at  the  distance 
of  four  or  five  hundred  yards,  and  until  within  forty  or  fifty  feet 
of  the  mare,  and  that  she  continued  standing  as  first  seen  until 
within  twenty-five  feet  of  the  train,  and  cut  on  from  the  vision  of 
the  engineer  by  the  front  of  the  engine,  and  that  there  was  no 
ditch,  waterway,  cut  or  fence  in  front  of  the  mare  to  prevent  her 
escape  on  the  side  of  the  railroad  on  which  she  was  standing,  then 
I  charge  you  that  there  was  no  obstruction  appearing  on  the  road 
in  the  sense  of  the  statute,  and  the  defendant  was  not  required  to 
reverse  the  engine,  and  stop  the  train,  or  do  more  than  was  done." 

His  Honor  was  undoubtedly  right  in  holding  that  an  obstruction 
upon  the  road  within  the  meaning  of  the  statute  was  something  in 
a  position  to  be  struck  or  directly  injured  by  the  engine  or  train 


618  LOUISVILLE,  ETC.,  R.   B.  CO.   REIBMOND. 

while  moving  on  the  rails,  and  that  an  animal  not  thus  sitnated, 
but  merely  on  some  part  of  the  company's  right  of  way  would  not 
be  such  an  obstruction :  Holder  v.  Cincinnati,  St.  Louis  &  New 
Orleans  R.  E.  Co.,  11  Lea,  176.  If  the  language  of  the  learned 
iudffe  who  delivers  the  opinion  of  the  court,  in  the  case  of  the 
Nashville  &  Chattanooga  R.  R.  Co.  v.  Anthony,  1  Lea,  516,  was 
intended  to  give  a  broader  meaning  to  the  word  "  road  "  as  used  in 
the  statute,  it  was  inadvertent,  and  not  required  by  the  facts  or 
essential  to  the  point  actually  decided.  On  the  contrary,  the  court 
expressly  approved  the  charge  of  the  trial  judge  in  that  case  that 
"  strict  application  of  the  rule  laid  down  by  the  statute  would  not 
be  required  if  the  animal  was  not  on  the  bed."  The  requirements 
of  the  statute  must  always  be  complied  with  in  such  a  case,  if  pos- 
sible. This  court  has  uniformly  so  ruled.  The  statute  does  not 
apply  when  an  animal  appears  merely  on  some  other  part  of  the 
right  of  way.  In  such  a  case,  it  is  the  duty  of  the  employes  of  the 
company  to  use  such  precautions  and  care  as  will  prevent  a  collision 
with  a  frightened  animal  running  so  near  the  road  as  to  make  it 
probable  tnat  it  would  be  forced  oy  obstructions  to  cross  the  road 
when  too  late  to  prevent  an  accident.  In  other  words,  the  duty  of 
the  company  is  not  regulated  in  such  cases  by  the  statute,  but  by 
the  principles  of  the  common  law.  His  Honor  erred,  therefore,  in 
saying  that  it  was  the  duty  of  the  lookout  to  watch  over  the  entire 
right  of  way  and,  whenever  animals  are  discovered  on  any  part  of  it, 
to  sound  the  alarm  whistle  to  frighten  them  away.  The  sounding  of 
the  whistle  is  a  requirement  of  the  statute  in  the  case  of  obstruc- 
tions upon  the  road  proper.  It  is  not  an  imperative  duty  in  any 
case  unless  prescribea  by  statute,  although  the  failure  to  i-esort  to 
it  might  be  negligence  which  would  render  the  company  liable  in 
particular  cases.  The  company  is  undoubtedly  bound  in  contin- 
gencies not  within  the  statute  to  the  necessary  degree  of  diligence 
to  prevent  an  accident,  both  in  the  outlook  and  in  the  resort  to 
proper  precautions.  Whether  the  blowing  of  the  whistle  would 
be  a  precautionary  act  of  diligence  in  a  particular  case,  would  be 
for  the  jury  to  determine  upon  a  proper  cnarge. 

His  Honor  erred  also  in  making  his  charge  too  general,  and  not 
directing  it  more  pointedly  to  the  facts  agreed  on.  The  defendant 
was  entitled  to  a  charge  upon  these  facts,  although  not  necessarily 
in  form  of  the  request  made.  The  turning  point  of  the  case  was 
whether  the  companv  was  guilty  of  negligence.  It  is  of  course 
not  required  of  a  raifroad  company  that  it  shall  stop  its  train,  or 
even  slow  up  every  time  an  animal  is  seen  on  any  part  of  the  right 
of  way.  It  would  be  impossible  to  keep  to  the  schedule  time  of 
the  trains,  which  is  so  essential  to  the  convenience  of  the  public 
and  the  safety  of  the  traveling  community,  with  such  a  require- 
ment. It  may  be,  under  these  circumstances,  inasmuch  as  the 
agreed  facts  show  that  the  whistle  was  sounded  and  the  brakes 
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put  down  in  this  case,  that  the  jury  may  find  that,  there  was 
no  failure  on  the  part  of  the  company  to  use  all  proper  pre- 
cautions up  to  the  time  when  the  train  was  within  twenty-iive 
feet  of  the  plaintiff's  mare.  The  attention  of  the  jury  should 
therefore,  in  the  event  they  should  so  iind,  be  directed  to 
the  point  whether  there  was  any  negligence  on  the  part  of  the 
company  in  the  omission  of  precautionary  measures  after  that  point 
of  time,  or  whether  anythinjg  could  have  been  done  after  the  dart 
of  the  animal  on  to  the  track. 

Beverse  and  remand. 

See  LouisTille  &  Nashville  R  R.  Co.  v.  Ganote,  and  notei  infra. 


LOUIBYILLE  &  NaSHYILLB  B.  B.  Co. 

V. 

Qanotk 

(Advance  Case,  Kentucky,    1888.) 

Where  those  in  charge  of  a  train  perceive  cattle  ahead  on  the  track  near 
the  entrance  of  a  bridge,  it  is  not  their  duty  in  all  cases  to  delay  or  retard  the 
train  until  the  cattle  can  be  driven  off,  because  said  cattle  may  run  upon  the 
bridge  and  so  be  killed.  It  is  not  their  duty  to  bo  delay  or  retard  the  train 
unless,  taking  all  the  circumstances  into  account,  it  is  probable  that  the  cattle 
will  not  leave  the  track  and  will  run  upon  the  bridge.  The  first  duty  of  those 
in  charge  of  a  train  is  to  look  to  its  safety ;  and  where  cattle  upon  the  track 
are  run  over  and  injured  the  question  is,  whether  those  in  charge  of  the  tnun 
did  what  reasonable  men  would  have  done  under  the  circumstances,  having 
in  view  the  safety  of  the  train,  speed,  regularity,  and  the  safety  of  the  cattle. 
Louisville  and  Nashville  R.  R.  Co.  v,  Wainscott,  8  Bush,  151,  explained. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Tlie  court,  being  sufficiently  advised,  delivered  the  following 
opinion : 

Under  the  instructions  given  them  the  jury  were  required  to  find 
for  the  plaintiff  if,  at  the  time  those  in  charge  of  the  train  dis- 
covered or  should  have  discovered  the  position  of  the  horses,  there 
was  any  danger,  however  slight,  that  they  would  be  driven  on  to 
the  bridge,  unless  those  in  charge  of  the  train  immediately  used 
all  proper  means  to  stop  the  train  or  to  retard  its  progress  until  the 
horses  could  get  off  or  be  driven  off  the  track. 

We  do  not  so  understand  the  law. 

When  those  managing  the  train  saw  the  horses,  they  were  not 
bound  to  take  steps  to  retard  the  progress  of  the "  train  unless — in 
view  of  all  the  facts  and  circumstances,  the  distance  between  the 
train  and  the  horses,  and  between  the  horses  and  the  bridge,  the 
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character  of  the  track,  the  ease  or  difficulty  with  which  the  horses 
might  escape  from  the  road  on  either  side,  and  the  probability,  from 
the  nature  of  the  animals,  that  they  would  do  so  rather  than  run 
into  the  bridge — ^they  ought  to  have  regarded  it  as  probable  the 
horses  would  not  leave  the  track. 

When  stock  is  on  or  near  to  a  railroad  track  in  front  and  in  sight 
of  a  moving  train,  there  is  alwavs  some  danger  that  it  will  remain 
on  or  come  on  the  track  and  be  mjured;  and  to  require  trains  to  be 
stopped  whenever  such  danger  exists  would  unnecessarilv  and  un- 
reasonably interfere '  with  railroad  transportation  and  that  speed 
and  regularity  in  the  running  of  trains  which  the  interest  of  the 
public  and  the  safety  of  persons  and  property  being  transported  by 
rail  require. 

It  is  the  duty  of  those  operating  trains  to  look  first  to  the  safety 
of  the  train,  and  to  this  end  they  should  watch  the  track  before 
them  as  constantly  as  is  consistent  with  the  performance  of  other 
duties  connected  with  the  running  of  the  train,  and  they  should 
also  look  out  for  stock  so  near  the  track  that  it  will  probably  run 
on  to  it  and  thereby  endanger  the  train,  and  when  stock  is  injured 
the  inquiry  should  be  not  whether  all  possible  effort  was  used  to 
prevent  such  injury,  but  whether,  in  view  of  all  the  facts  and  cir- 
cumstances, those  in  charge  of  the  train  did  that  which  men  of  ordi- 
nary prudence  would  have  done  under  the  circumstances,  having  in 
view  the  safety  of  the  train,  speed  and  regularity  in  its  running,  and 
the  safety  of  stock. 

The  expression  "by  proper  means,"  as  used  by  the  court  in  L. 
&  N.  B.  K.  Co.  V,  liVainscott,  3  Bush,  151,  is  to  be  understood  as 
meaning  such  means  as  men  of  ordinary  prudence  would  have  used 
under  the  circumstances.  If  such  is  not  its  meaning,  then,  as  it  was 
a  mere  dictum  and,  when  applied  to  a  case  like  this  and  cases  gener- 
ally where  stock  encroach  upon  railroad  tracks,  would  lead  to  in- 
justice to  railroad  companies  and  to  a  hinderance  of  railroad  travel 
and  transportation,  we  should  not  hesitate  to  disregard  it  as  not  of 
binding  authority. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 

Obligation  to  Slacken  Speed. — The  company  will  be  held  liable  for  a  failure 
on  the  part  of  the  engineer  to  slacken  the  speed  of  his  train,  if  it  appears  that 
he  can  do  so  with  safety  to  the  passengerSf  and  that  thereby  cattle  which  he 
perceives  in  front  upon  the  track  will  be  afforded  an  opportunity  to  escape. 
Paris,  etc.,  R.  Co. «.  MuUins,  66  111.  526;  Toledo,  etc.,  K.  Co.  v,  McGinnis, 
71  111.  347;  Toledo,  etc.,  R.  Co.  v.  Milligan,  62  Ind.  606;  Searles  «.  Milwaukee, 
etc.,  R.  Co.,  35  Iowa  400;  Lapine  «.  New  Orleans,  etc.,  R.  Co.,  20  La.  Ann. 
128;  Aycock  «.  Wilmington,  etc.,  R.  Co.,  6  Jones  L.  232;  Jones  «.  North 
Carolina  R.  Co.,  70  N.C.  626;  Page  «.  North  Carolina  R.  Co.,  71  N.  C.  222; 
Needham  v.  San  Francisco  R.  Co.,  37  Cal.  410.  But  it  must  be  remembered 
that  the  first  duty  of  the  engineer  is  to  his  passengers,  and  that  in  no  case  can 
he  be  called  upon  to  slacken  speed,  if  in  so  doing  he  endangers  the  passengers^ 
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safety.  Eames  «.  Salem,  etc.,  R.  Co.,  98  Mass.  560;  Maynard  v.  BoBton,  etc., 
R  Co.,  115  Mass.  468;  McDonnell  9.  Pittsfield,  etc.,  R.  Co.,  115  Mass.  564; 
Darling  v,  Boston,  etc.,  R.  Co.,  121  Mass.  118;  Smith  v.  Chicago,  etc.,  R.  Co., 
84  Iowa,  606;  Sanham  v.  Chicago,  etc.,  R.  Co.,  38  III.  88;  Belief ontaine,  etc., 
R.  Co.  V.  Schruyhart,  10  Ohio  St.  116.  If  the  safety  of  the  passengers  will 
be  promoted  by  increasing  the  speed  of  the  train  on  observing  cattle  in  front 
upon  the  track,  the  engineer  may  resort  to  this  plan  to  diminish  the  danger 
of  collision.  Bemis  v,  Connecticut,  etc.,  R.  Co.,  42  Vt.  875;  Owens  v.  Han- 
nibal, etc.,  R.Co.,  58  Mo.  887;  Eerwhacker  «.  Cleveland,  etc.,  R  Co.,  8  Ohio 
St  172;  Louisville,  etc.,  R.  Co.  f>.  Ballard,  2  Mete.  (Ey)  177;  Louisville,  etc., 
R  R  Co.  V.  Milton,  14  B.  Monr.  75. 


LmiAKA,  BlOOMINGTON  &  WEBTEKEf  Bt.   Oo. 

V. 

Leak. 

(89  Indiana  Eeparttj  696.) 

Where  an  animal  is  killed  by  cars,  having  entered  upon  the  railroad  at  a 
place  not  fenced  on  either  side,  but  where  it  is  practicaole  to  fence  only  on 
one  side,  the  railroad  company  is  not  liable  under  the  statute. 

Fbom  the  Hendricks  Circuit  Court. 

C.  W.  Fairbanks,  J.  V.  Hadley,  E.  G.  Hogateand  E.  B.  Blake, 
for  appellant. 

T.  S.  Adams,  for  appellee. 

Fbanklin,  C. — The  only  question  presented  and  discussed  by 
counsel  in  this  case  is  whether  the  court  erred  in  its  conclusions  of 
law  upon  the  facts  stated.  Appellee  sued  appellant  for  the 
yalue  of  a  horse  killed  by  the  running  of  the  cars  on  appellant's 
road.  The  complaint  was  originally  in  two  paragraphs,  the  first 
charging  that  the  road  at  the  point  where  the  horse  went  upon  the 
track  was  not  securely  fenced  in,  and  the  second  charging  negli- 
gence in  the  running  of  the  cars.  The  second  paragraph  was  sub- 
sequently withdrawn,  and  the  cause  was  submitted  to  the  court  on 
the  first  paragraph.  The  court's  conclusions  of  law  and  judgment 
were  in  favor  ot  the  appellee  for  the  value  of  the  horse. 

The  special  findings  upon  which  the  court  stated  its  conclusions 
of  law  are  as  follows : 

^^  1st.  The  court  finds  that  the  plaintiff's  horse  was  struck  and 
killed  by  the  locomotive  of  the  defendant,  while  being  run  upon 
the  railroad  of  the  defendant,  at  the  town  of  Lizton,  in  Hendricks 
county,  Indiana,  on  the  20th  day  of  September,  1881,  and  that  the 
horse  was  of  the  value  of  $125. 

^'  2d.  Said  town  contains  about  300  inhabitants,  and  at  that  time 
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the  defendant  in  the  northern  part  of  said  town  maintained,  about 
six  feet  north  of  her  main  tracK,  a  switch  or  side  track  about  1200 
feet  long ;  at  a  point  about  100  feet  west  of  the  east  end  of  the 
switch  was  a  public  highway,  crossing  the  railroad ;  and  at  a  point 
about  400  feet  west  of  this  highway  a  public  street^  running  north 
through  said  town,  crossed  the  railroad ;  botli  sides  of  the  i-ailroad 
between  these  two  highways  were  occupied  with  residences,  stores, 
warehouses  and  other  buildings.  At  a  point  on  the  south  side  of 
the  railroad,  and  about  20  feet  east  of  the  street  crossing,  was  the 
defendant's  station  for  receiving  and  discharging  freights  and  pas- 
sengers ;  immediately  west  of  the  street  crossing,  and  south  and 
adjoining  the  railroad, was  an  unenclosed,  unoccupied  strip  of  ground 
about  300  feet  long  and  125  feet  wide,  designated  on  subjoined 
plat  by  letter  *A.'  West  of  this  strip  of  ground,  to  a  point  100 
feet  west  of  the  west  end  of  the  switch,  the  defendant's  right  of 
way  was  unenclosed,  except  by  a  farmei''s  fence  along  the  soutli 
line  thereof.  On  the  west  side  of  said  public  street,  south  of  the 
railroad,  is  one  tier  of  lots  laid  off  and  occupied  with  buildings, 
and  west  of  the  tier  of  lots  and  south  of  the  railroad,  the  land  is 
enclosed  farm  lands.  On  the  north  side  of  the  railroad,  and  west 
of  the  street  crossing  about  200  feet,  the  defendant  maintains  stock- 
pens,  designated  on  subjoined  plat  by  letter  '  B.'  About  100  feet 
west  of  the  stock-pens,  and  from  150  to  180  feet  north  of  rail- 
road, was  a  flouring  mill  in  operation,  and  about  300  feet  west  of 
flouring  mill  was  a  saw-mill  in  operation,  designated  on  said  sub- 
joined plat  by  letter '  C  The  space  between  the  mills  and  railroad 
was  used  as  a  lumber  yard,  and  by  the  public  in  loading  wood,  lum- 
ber and  staves  on  defendant's  cars  for  transportation. 

"  3d.  The  plaintiff's  horse  went  upon  the  railroad  from  the  south, 
at  the  northwest  corner  of  the  strip  of  ground  marked  on  plat  by 
letter  ^A,'  and  about  300  feet  west  of  the  street  crossing,  and  a 
little  west  of  the  middle  of  the  side  track,  and  was  killed  at  a  point 
240  feet  west  of  the  point  of  going  on,  or  at  a  point  designated  in 
plat  bv  letter  '  D.' 

^^4th.  On  the  west  line  of  the  street  crossing  the  defendant 
could  maintain  cattle-guards,  and  on  the  south  side  of  the  railroad, 
west  of  the  street  crossing,  could  maintain  a  fence,  without  damage 
or  inconvenience  to  itself  or  the  public;  but  on  the  north  side  of 
the  railroad  could  not  erect  or  maintain  a  fence  at  any  point  in  the 
space  occupied  by  its  switch  and  side  track  without  damage  and 
inconvenience  to  itself  and  the  public. 

^^  5th.  The  defendant  maintained  fences  and  cattle-guards  at  the 
east  end,  and  100  feet  west  of  the  west  end  of  its  switch  and  side 
track. 

^^  6th.  The  subjoined  and  annexed  plat,  marked  ^E,'  is  a  correct 
plat  of  the  premises. 

"  Upon  the  foregoing  facts  the  court  concludes  the  law  to  be : 
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Ist.  That  the  defendant  onght  to  have  maintained  a  fence  at  the 

?>int  where  the  plaintiff's  animal  entered  npon  the  railroad.  2d. 
hat  the  defendant  is  liable  for  the  value  of  the  animsd  killed,  to 
wit,  one  hundred  and  twenty-five  dollars." 

The  question  presented  by  the  exceptions  to  the  conclusions  of 
law  is,  can  a  railroad  company  be  held  liable  for  the  killing  of  stock 
that  entered  npon  the  track  where  one  side  of  the  road  can  be 
fenced  and  the  other  side  must  necessarily  be  left  exposed,  without 
any  protection  whatever,  by  fence  or  otherwise,  against  stock  en- 
tering npon  the  track,  for  the  reason  that  the  road  was  not  securely 
fenced  in  at  that  point  ? 

This  action  is  based  upon  the  statute  of  March  4th,  1863,  1  B. 
S.  1876,  p.  751,  making  railroad  companies  liable  for  the  injuring 
or  killing  of  stock  by  the  running  of  their  cars. 

While  the  statute  does  not  require  the  company  to  fence  its  road, 
the  7th  section  provides  that  ^^  This  act  shall  not  apply  to  any  rail- 
road  securely  fenced  in,  and  such  fence  properly  maintained  by 
such  company,  lessee,  assignee,  receiver,  or  other  person  running 
the  same.'' 

The  statute  makes  no  exception  of  places  where  the  road  can  not 
be  securely  fenced  in ;  but  the  courts  have  held  that  such  places 
form  proper  exceptions,  and  the  statute  does  not  apply  to  them. 
See  the  cases  of  Indianapolis,  etc.,  B.  B.  Co.  v.  Kmney,  8  Ind. 
402 ;  Laftyette,  etc.,  B.  K.  Co.  v.  Shriner,  6  Ind.  141 ;  feellef on- 
taine  B.  W .  Co.  v.  Suman,  29  Ind.  40 ;  Indianapolis,  etc.,  B.  W. 
Co.  V.  Caudle,  60  Ind.  112 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Chris- 
ty, 43  Ind.  143 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Oestel,  20  Ind. 
231 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Parker,  29  Ind.  471 ;  Indian- 
apolis, etc.,  B.  B.  Co.  V.  Lowe,  29  Ind.  545. 

Where  one  side  cannot  be  fenced  in,  but  must  necessarily  be 
left  open  and  free  for  access  to  the  railroad  track,  there  the  rail- 
road can  not  be  securely  fenced  in  by  building  a  fence  on  the 
other  side. 

In  this  case,  to  place  a  fence  on  the  south  side  of  the  right  of 
way,  and  a  cattle-^ard  on  the  west  side  of  the. street,  connected 
with  the  east  end  of  the  fence,  where  the  plaintifiE  insists  they 
onght  to  be,  would  be  woree  than  no  security ;  thev  would  only 
furnish  a  trap  in  which  trains  going  east  would  eaten  stock  when 
therein  frightened  while  attempting  to  escape  by  crossing  the 
track  in  front  of  the  engine.  Such  a  fence  could  afford  no  security. 
While  it  might  prevent  stock  from  entering  upon  the  track  from 
that  side,  it  would  be  more  dangerous  for  stocK  entering  upon  the 
track  from  the  other  side  and  crossing  over ;  it  would  prevent  their 
escape  without  recrossing  the  track. 

We  do  not  think  the  railroad,  at  the  point  where  the  appellee's 
horse  entered  upon  the  track,  could,  consistently  with  the  appellant's 
business  and  the  interest  of  the  public,  be  securely  fenced  in ;  and 
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that  appellant  is  not  liable  for  killing  appellee's  horse,  merely  be- 
cause It  had  not  erected  a  fence  on  the  south  side  of  the  road  at  the 
point  where  the  horse  entered  upon  the  track. 

The  facts  found  by  the  court  do  not  sustain  the  conclusions  of 
law.  The  court  erred  in  overruling  the  exceptions,  for  which  error 
the  judgment  must  be  reversed. 

Per  Cubiam. — It  is  therefore  ordered,  upon  the  forgoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in  all 
things  reversed,  at  appellee's  costs,  and  that  the  cause  be  remanded, 
with  instructions  to  tne  court  below  to  sustain  appellant's  excep- 
tions to  the  conclusions  of  law,  to  enter  conclusions  of  law  in  ac^ 
cordance  with  this  opinion,  and  render  judgment  thereon  in  favor 
of  defendant. 

See  Wymore  v.  Hannibal  &  St.  Joe  R.  Co.,  infra ;  Ooyle  «.  Chicago,  IL  is 
St.  P.  B.  Co.,  and  note,  infra. 


Wtkobb 

V. 

Haniobal,  etc.,  R.  Ca 

(Adwmoe  Coie,  JtRtBOuri.    NavembeTy  1888.) 

Though  a  railroad  company  is  not  bound  to  maintain  fences  within  the 
corporate  limits  of  a  town  or  city,  where  the  same  is  laid  off  into  blocks  and 
lots  with  streets  and  alleys,  yet,  where  it  is  not  so  laid  off,  its  obligation  to 
fence  is  the  same  as  it  is  outside  of  the  corporate  limits. 

In  a  suit  by  one  whose  stock  has  been  killed  or  injured  on  the  railroad 
track,  proof  of  the  injury  and  that  the  road  was  not  fenced  at  the  place  it 
occurred  makes  a  prima  facie  case  against  the  company,  and  the  plaintiff  is 
not  bound  to  prove  negligence  in  running  the  train. 

Hknby,  J. — This  is  a  suit  commenced  before  a  justice  of  the 

Eeace,  in  Clay  County,  to  recover  damages  for  the  value  of  a  cow 
illed  by  the  defendant's  engine  and  cars.  Plaintiff  had  judgment 
from  which  defendant  appealed  to  the  circuit  court,  m  which 
plaintiff  again  had  judgment,  and  defendant  has  appealed  to  this 
court. 

The  statement  alleges  that  the  cow  strayed  upon  the  track  of 
defendant's  road,  at  a  point  within  the  limits  of  the  city  of  Liberty. 
It  does  not  allege  that  she  was  negligently  or  carelessly  killed,  but 
relies  upon  the  fact,  that  the  place  where  the  cow  was  killed  was 
in  a  part  of  said  city,  which  was  not  at  the  time  the  killing  oc- 
curred, intersected  by  streets,  lanes,  avenues,  or  alleys,  and  that 
the  company  liad  failed  to  erect  fences  along  the  sides  of  the  road 
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through  that  part  of  the  city.  The  evidence  tended  to  prove, 
and,  in  fact,  did  prove,  that  the  cow  was  killed  on  a  tract  oi  land 
made  up  of  two  mill  tracts,  each  including  about  two  acres.  That 
said  tracts  are  within  the  corporate  limits  of  the  city  of  Liberty, 
but  are  not  designated  on  any  plat  of  blocks  or  lots,  nor  ai-e  part  or 
parts  of  anv  addition  to  the  said  city,  although,  since  1851,  in- 
cluded within  the  corporate  limits.  Nor  have  they  ever  been  in- 
tersected by  streets  or  alleys,  in  any  direction.  Defendant's  road 
could  be  fenced  between  the  west  line  of  the  public  road  leading 
from  Liberty  landing  and  bounding  the  mill  tract  on  the  east,  and 
the  eastern  extremity  of  its  bridge  over  the  same  branch,  without 
interfering  with  any  street,  lane,  avenue  or  alley.  It  was  ob- 
served by  Bliss,  J.,  who  deliver^  the  opinion  of  the  court  in 
Loyd  V.  Pacific  R.  Co.,  44  Mo.,  200,  that  "  this  court  has  uniformly 
held  that  railroad  companies  are  under  no  obligation  to  fence  their 
ti-ack  where  it  crosses  the  plat  of  a  town  or  city,"  citing  Meyer  v. 
R.  R,  35  Mo.  353 ;  Iba  v.  R.  R,  45  Mo.  469 ;  Wier  v.  R.  R. 
48  Mo.  568.  In  Ellis  v.  Pacific  R.  R,  48  Mo.  232,  the  same 
learned  judge,  speaking  for  the  court,  observes  that  the  statute 
makes  no  exception  in  regard  to  towns,  but  only  an  implied 
one  on  the  crossing  of  a  public  highway;  again,  ordinarily  a 
I'ailroad  track  cannot  run  any  considerable  distance  within  a  town, 
without  being  crossed  by  some  street,  actually  opened  or  merelv 
established,  in  that  case  the  fencing  cannot  be  requisite,  for  it 
would  shut  up  a  street  actually  in  use,  or  one  that  has  b^n  laid 
out  and  dedicated  and  may  soon  be  opened,  but  when  the  corpora- 
tion lines  embrace  portions  of  an  adjacent  country  not  actually  laid 
out  as  a  town  or  so  laid  out  that  no  streets  cross  the  railroad,  the 
reason  for  the  exception  does  not  apply,  and  the  obligation  to 
fence  is  as  imperative  as  outside  the  corporation  limits.  Tnis  court 
on  the  question  involved  here,  it  must  be  admitted,  has  not  pur- 
sued a  very  straight  path.  In  Wier  v.  R.  R.  Co.,  48  Mo.  558, 
which  seems  to  have  been  overlooked,  by  Judge  Bliss  in  Ellis  v. 
Pac.  R.  R.  reported  in  the  same  volume,  it  was  expressly  held 
on  the  authority  of  prior  decisions  of  this  court  that  no  inference 
of  negligence  arises,  in  the  absence  of  proof,  from  the  fact  that 
animals  are  injured  upon  an  unfenced  railroad  track  within  the 
limits  of  incorporated  towns  and  cities.  Wallace  v.  St.  L.,  etc.,  R. 
Co.,  74  Mo.  594  is  the  latest  decision  of  this  court  on  the  subject 
and  it  was  there  distinctly  declared  "  that  the  injuries  occurring  as 
thev  did,  within  the  corporate  limits  of  the  city,  it  devolved  on 
plaintiff,  in  order  that  he  might  recover,  to  show  the  actual  negli- 
gence of  the  railroad  caused  such  injuries.  In  Edmond  v.  Han- 
nibal, etc.,  R.  Co.,  66  Mo.  569,  the  question  was  very  thoroughly 
considered,  and  the  opinion  of  the  court,  delivered  by  Hough,  J., 
I  think,  very  accurately  states  the  law  on  the  subject,  and  it  is  a 
matter  of  regret  that  it  was  overlooked  in  the  case  of  Wallace  v. 
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etc.,  B.  Co.,  supra.  The  5th  section  of  the  dama^  act  does  not 
require  railroaa  companies  to  fence  anywhere.  It  imposes  no 
obligation  upon  them  whatever,  in  a  suit  for  damages  by  one 
whose  stock  is  killed  or  injured  on  the  track,  where  it  is  not  fenced, 
it  relieves  him  of  the  burden  of  proving  negligence  in  the  company 
in  running  the  train.  The  fact  of  injury  and  that  the  road  was 
not  fenced  where  it  occurred  make  a  prima  facie  case  against  the 
company  under  that  section ;  wherever  the  company  may  lawfully 
fence,  that  section  applies.  The  same  construction  was  placed  on 
this  section  in  StarK  v,  R.  B.  Co.,  58  Mo.  45.  In  the  case  sup- 
posed, of  country  adjacent  to  a  town  embraced  by  the  corporation 
lines,  but  having  no  streets  crossing  the  track,  or  in  the  case  at  bar, 
where  a  track  ox  four  acres  of  land  is  within  the  corporation  limits, 
but  not  laid  out  into  blocks  and  lots,  and  having  no  streets  or 
alleys  crossing  it,  the  company  might,  because  it  would  not  incom- 
mode the  public,  lawfully  erect  fences  along  the  sides  of  its  road, 
and,  therefore,  section  5  of  the  damage  act  is  applicable  to  a  case 
of  stock  killed  or  injured  by  ^  train  of  defendant's  cars  at  that 
point.  Such  was  the  sense  of  the  law  embodied  in  the  declaration 
of  law  given  by  the  court,  and  the  judgment  is  affirmed. 

See  Coyle  «.  Chicago,  M.  &  St.  P.  R.  Co.,  and  note,  infra. 


COYLB 

V. 
Chioago,  M.  &  St.  P.  B.  Oo. 

(Adoance  Oaae,  Iowa,   DecenAer  14,  1888.) 

It  is  necessary  for  railroad  companies,  for  the  purpose  of  avoiding  the  statu- 
tory liability  for  killing  stock  on  the  line  of  road  within  the  limits  of  cor- 
porate towns,  and  outside  of  the  first  street  or  alley  of  said  town,  to  fence  the 
same  against  stock  running  at  large. 

Such  portion  of  the  corporate  territory  through  which  a  railway  runs,  which 
lies  outside  of  or  beyond  streets  or  other  public  highways,  may  be  fenced  by 
the  railway  company  along  its  right  of  way  to  the  same  extent  and  in  the  same 
manner  as  if  the  munici}:^  corporation  did  not  exist,  unless  possibly  there  is 
an  ordinance  of  the  town  which  would  control  such  right. 

Appeal  from  Jones  Circnit  Oonrt. 

Action  before  a*  justice  of  the  peace  to  recover  double  the  value 
of  a  calf  killed  by  a  train  on  defendant's  road  at  a  place,  as  claimed 
by  the  plaintiff,  where  the  right  to  fence  existed.  By  agreement 
of  the  parties  the  justice  made  a  finding  of  facts,  and  rendered  judg- 
ment for  the  plaintiff.    The  defendant  sued  out  of  the  circuit  court 
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a  writ  of  error.    The  judgment  of  the  justice  was  afiSrmed  and  the 
defendant  appeals. . 

Struble  &  Kinne,  for  appellant. 

Herrick  &  Doxsee,  for  appellee. 

Seevebs,  J. — The  question  we  are  called  upon  to  determine  has 
been  certified  to  us  by  the  trial  judge  and  is  in  these  words :  "Is  it 
necessary  for  railroad  companies,  for  the  purpose  of  avoiding*  the 
statutory  liability  for  killing  stock  on  the  line  of  its  road  within  the 
limits  of  corporate  towns,  and  outside  of  the  first  street  or  alley  of 
said  town,  to  fence  same  against  stock  running  at  lar^e  2"  It  is  pro- 
vided by  statute  that  "  any  corporation  operating  a  railway  that  fails 
to  fence  the  same,  against  live-stock  running  at  large,  at  all  points 
where  the  right  to  fence  exists,  shall  be  liable  to  the  owner  of  any 
stock  in jured  or  killed  by  reason  of  the  want  of  such  fence."  Code, 
§  1289. 

If  the  statute  is  construed  literally,  railway  corporations  are  liable 
if  they  fail  to  fence  at  any  place  except  where  tne  line  of  the  road 
crosses  or  encroaches  on  a  highwav.  But  in  Davis  v.  B.  &  M.  B. 
K.  Cp.,  2  Iowa,  649,  it  was  held  that  the  statute  should  not  be  so 
construed,  and  it  was  further  held  in  that  case  that  the  right  to  fence 
depot  gi'ounds  did  not  exist.  In  Durand  v.  C.  & N.  W.  E.  Co.,  26 
Iowa,  559,  an  instruction  in  these  words,  '^  that  if  the  horse  was 
killed  in  the  town  plat  of  Oxford,  but  not  on  the  depot  grounds  or 
within  the  switches,  and  not  on  any  street  crossing,  and  the  road 
was  not  fenced,  their  verdict  should  be  for  the  plaintiff  for  double 
the  value,"  was  held  to  be  erroneous,  because  "in  principle  this  case 
is  on  all-fours"  with  the  case  first  above  cited.  It  is  insisted  by 
counsel  for  the  appellant  that  this  case  is  decisive  of  that  at  the  bar ; 
but  we  think  there  are  material  differences  between  the  two.  In  the 
case  last  cited  the  horse  got  on  the  track  at  the  Madison-street  cross- 
ing, ran  west  along  the  track  one  square  to  Vine  street,  and  was 
then  killed.  The  question  was  whether,  under  the  facts  above 
stated,  the  instruction  was  correct.  The  right  to  fence,  clearly,  did 
not  exist  at  the  place  where  the  horse  got  on  the  track,  and  yet  the 
liability  of  the  defendant  was  made  to  depend  on  the  fact  the  road 
was  not  fenced  within  the  limits  of  the  town,  provided  the  horse 
was  not  killed  on  the  depot  ground  or  within  the  switches,  and  not 
on  any  street  crossing.  As  applied  to  the  facts  in  that  case  the 
ruling  made  is  undoubtedly  correct  There  is  also  another  distinc- 
tion between  that  case  and  this  which  should  be  mentioned.  In  the 
former  the  right  to  fence  between  the  streets  of  a  town  or  city  which 
are  crossed  by  a  railway  was  involved ;  while  in  the  present  case  we 
have  the  question  a3  to  the  right  to  fence  outside  of  or  beyond  any 
street  or  alley,  but  within  the  corporate  limits.  This  question  has 
never  been  determined  by  this  court. 

Counsel  for  the  appellant  insist  that  the  statute  has  no  reference 
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to  incorporated  towns,  and  that  it  is  inoperative  except  where  lands 
are  used  for  agricultural  purposes,  where  cattle  would  properly  be 
kept  and  allowed  to  run  at  large ;  and  it  is  assumed,  without  evi- 
dence to  warrant  the  assumption,  we  think,  that  the  lands  owned  bj 
the  plaintiff  are  not  used  for  such  purposes.  That  lands  within  the 
limits  of  an  incorporated  town  may  be  so  used  we  think  is  exceed- 
ingly probable.  But  whether  this  is  so  or  not  is  perhaps  not  ma- 
terial, oecause  the  burden  is  on  the  defendant  to  affirmatively  show 
the  court  below  erred ;  and  if,  therefore,  the  question  to  be  deter- 
mined depends  upon  the  fact  whether  the  lands  of  the  plaintiff  were 
not  used  for  agricultural  purposes,  such  fact  should  eitner  appear  in 
the  question  propounded  to  us,  or  otherwise  sufficiently  appear  from 
the  record. 

In  addition  to  the  question  propounded  by  the  court,  the  record 
contains  the  facts  found  by  the  justice.  Therefrom  we  ascertain 
that  the  plaintiff  was  the  owner  of  between  five  and  six  acres  of 
ground  which  abuts  on  the  defendant's  right  of  way ;  that  land  in 
the  localitv  of  plaintiff's,  and  including  his,  had  not  been  platted  as 
lots  and  blocks,  but  consisted  of  smalftracts  of  from  one  and  one 
fourth  to  eleven  acres  in  extent;  that  com  was  planted  on  thej>lain- 
tiff*s  land  the  year  in  which  the  calf  was  killed.  We  think,  under 
the  circumstances  above  stated — and  it  must  be  assumed  the  ques- 
tion propounded  to  us  is  asked  with  reference  thereto, — ^that  the  fore- 
going question  must  be  answered  in  the  affirmative.  Indeed,  we  to 
a  step  further,  and  hold  that  a  railroad  has  the  right  to  fence  withm 
the  corporate  limits  of  a  town  where  such  lands  extend  beyond  streets 
or  other  highways.  That  is,  such  nortion  of  the  corporate  territory 
through  which  a  railway  runs,  whicn  lies  outside  of  or  beyond  streets 
or  other  public  highways,  may  be  fenced  by  the  railway  company 
along  its  right  of  way  to  the  same  extent  and  in  the  same  manner 
as  if  the  municipal  corporation  did  not  exist,  unless  possibly  there 
is  an  ordinance  of  the  town  which  would  control  such  right. 

Affirmed. 

Fences  Need  Not  be  Constructed  within  Limits  of  Incorporated  Cities  and 
Towns. — ^It  is  often  expressly  provided  by  statute  that  a  railroad  company 
need  not  fence  its  road  within  the  limits  of  incorporated  towns.  In  some 
States  the  same  conclusion  is  reached  as  an  implied  exception  to  the  seneral 
terms  of  the  statute.  Davis  e.  Burlington,  etc.,  R.  Co.,  26  Iowa,  549;  Rogers 
f>.  Chicago,  etc.,  R.  Co.,  26  Iowa,  558;  Meyer  e. North  Missouri  R  Co.,  85  Mo. 
852;  Iba  «.  Hannibal  &  St.  Jo  R.  Co..  45  Mo.  470;  Ellis  e.  Pacific  R.  Co., 
48  Mo.  281;  Edwards  d,  Hannibal,  etc.,  R  Co.,  66  Mo.  571;  Cousins  e.  Han- 
nibal, etc.,  R  Co.,  66  Mo.  572;  Elliott  «.  Hannibal,  etc.,  R.  Co.,  66  Mo.  688; 
Illinois,  etc.,  R  Co.,  e.  Williams,  27  111.  49;  Ohio,  etc.,  R.  Co.,  e.  Irwin,  27 
III.  178;  Chicaeo,  etc.,  R  Co.  v.  Rice,  71  111.  567;  Toledo,  etc.,  R  Co.  e. 
Spangler,  71  111  568;  Indiana  B.  &  W.  R.  Co.  e.  Leak,  supra;  Wjmozev.  Han- 
nibal, etc.,  R  Co.,  supra;  Farrell  e.  Union  Trust  Go.,  inna. 
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FnTBBUBG  &  Lake  Erie  B.  B.  Oo. 

V. 
CUNNINGTON. 

(Advance  Case,   Ohio.    October  23,  1888.) 

Where  a  private  road  extends  across  the  track  and  right  of  way  of  a  rail- 
road company,  and  connects  with  a  public  highway,  the  comnany  is  required 
to  maintain  across  such  private  road  suitable  fences,  or  proviae  other  protec- 
tion against  injuries  which  may  result  from  animals  passing  from  such  high- 
way through  the  private  road  on  or  along  the  railroad  track. 

Books  kept  by  a  railroad  company  solely  for  its  own  use  in  the  manage- 
ment of  its  business,  are  not  admissible  as  evidence,  when  offered  by  the  com- 
pany, in  an  action  against  it  by  a  stranger  to  such  company  seeking  to  recover 
damages  sustained  by  the  company's  negligence. 

Motion  for  leave  to  file  petition  in  eiTor  to  the  District  Court  of 
Mahoning  County. 

A.  Cnnnington  &  Son,  pedlers  of  queensware  and  glassware, 
were  traveling  on  the  public  highway,  in  1880,  from  Lowellville  to 
Youngstown.  Their  wares  were  contained  in  a  two-horse  wagon 
and  a  one-horse  wa^on.  Night  coming  on,  and  the  road  being 
rough,  danger  to  Sieir  wares  prevented  them  from  proceeding 
furtner,  and  they  determined  to  stop  for  the  night,  removing  the 
wagons  from  tne  traveled  portion  of  the  road.  They  claim  that 
they  fastened  the  three  horses  to  the  tail  of  the  larger  wagon  by  a 
strong  strap.  The  road  on  which  they  were  travefing  ran  parallel 
with  and  near  to  the  railroad  track  of  the  Pittsburg  &  Lake  Erie 
R.  R.  Co.  There  was  a  private  road,  twenty  feet  and  upward  in 
width,  belonging  to  one  Quiesner,  leading  from  the  public  highway 
across  the  raflroad  track  and  right  of  way,  to  Quiesner's  residence, 
on  a  farm  near  the  railroad.  The  crossing  for  the  private  road  was 
made  at  the  time  the  railroad  was  completed.  There  was  no  fence 
or  gate  across  the  private  road  on  either  side  of  the  railroad,  nor 
was  there  any  cattle  guard,  at  the  private  way  crossing,  across  the 
railroad  track.  Late  in  the  night  it  is  claimed,  the  horses  became 
frightened  at  the  approach  of  a  freight  train,  broke  their  fastenings, 
ran  along  the  highway  a  short  distance  to  the  private  road,  passed 
out  that  to  the  railroad  track,  and  ran  along  the  railroad  track 
several  rods,  until  they  were  overtaken  by  the  train  and  killed. 

In  an  action  in  the  Court  of  Common  Pleas  of  Mahoning  County, 

to  recover  the  value  of  the  horses,  the  plaintiffs  relied  on  the  fact 

that  no  fence,  or  gate,  or  cattle-guard,  had  been  erected.     The 

company  denied  that  there  was  any  obligation  upon  it  to  place  such 
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stractures  there,  and  reqaested  the  court  so  to  instruct  the  jury, 
but  the  instruction  was  refused,  and,  on  the  contrary,  the  court 
charged  the  jury  that  if  they  should  find  that,  without  fault  of  the 
plaintiffs,  the  injury  was  caused  by  the  absence  of  such  structure, 
the  plaintiffs  were  entitled  to  recover  the  value  of  the  horses.  To 
this  ruling  the  company  excepted. 

The  company  also  claimed  on  the  trial  that  the  plaintiffs  were 
precluded  from  recovering,  bv  contributory  negligence  in  camping 
so  near  the  railroad  track.  The  claim  was  also  made  that  several 
trains  had  passed  after  the  encampment,  and  before  the  arrival  of 
the  train  by  which  the  horses  were  killed ;  that  the  horses  had  not 
broken  loose ;  that  they  had  not  been  fastened,  but  had  been  suf- 
fered to  wander  along  the  highway,  the  private  road  and  the  rail- 
road track.  As  tending  to  show  such  deiense,  the  company  called 
Jones,  its  master  of  transportation  and  superintendent  of  tele- 
graph, as  a  witness,  who  produced  the  company's  register  of  trains, 
to  show  the  number  of  trains  which  passed  along  that  part  of  the 
road,  after  the  encampment  and  before  the  arrival  of  such  freight 
train.  The  witness  did  not  speak  as  to  any  of  the  entries  from 
personal  knowledge  of  the  fact  recorded,  but  said  that  the  book 
was  made  at  Pittsburgh,  from  telegrams,  and  that  the  trains  were 
moved  on  the  information  thus  received.  The  court  excluded  the 
book  and  the  testimony  of  the  witness  as  to  its  contents,  no  claim 
being  made  that  his  memory  was  refreshed  by  anything  in  the 
book.  To  the  decision  excluding  the  evidence,  the  company  ex- 
cepted. 

Verdict  and  judgment  for  $300.  AflBrmed  in  the  district  court. 
This  is  a  motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgments,  and  presents  only  questions  of  law.    80  Ohio  L.  169. 

1.  There  was  no  obligation  to  fence.  Pierce  on  Rail.  417,  422 ; 
43  Iowa,  207 ;  29  Ind.  545  ;  id.  40 ;  47  Iowa,  76 ;  24  Ind.  222. 

2.  The  train  record,  and  testimony  of  Jones,  in  relation  thereto, 
were  competent.  1  Green.  Ev.,  13th  ed.,  486,  487,  550 ;  Stai-kie's 
Ev.  157. 

James  P.  Wilson,  for  plaintiff  in  error. 

R.  B.  Murray  and  M.  C.  McNabb,  for  defendants  in  error. 

Okey,  J. — 1.  The  act  requiring  railroad  companies  to  fence 
their  tracks  (Eev.  Stats.  §  3824,  note ;  78  Ohio  L.  199 ;  3  Kev. 
Stats,  [by  Aldrich]  184,  note),  exempts  from  its  operation  ways 
used  by  the  public,  and  requires  cattle-guards  to  be  placed  where 
such  highways  cross  the  railroad  track ;  but  the  statute  is  otherwise 

f general.  In  Railroad  Co.  v,  Newbrander,  40  Ohio  St.  15,  it  was 
leld  that  the  necessities  of  the  public  and  the  company  and  its  em- 
ployes, may  be  such  as  to  create  an  exception  with  respect  to  the 
depot  grounds  and  yards,  but  that  in  such  case  it  is  the  duty  of  the 
company  "  to  construct  and  maintain  cattle-guards  across  its  road- 
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way  and  gronnde,  at  the  first  point  from  the  highway  which  will 
net  interfere  with  the  necessities  and  convenience  of  the  public  and 
the  company."  No  express  exception  as  to  fencing  is  made  in  the 
case  of  private  roads  or  ways,  nor  is  snch  exception  to  be  implied 
from  any  other  statutory  provision,  nor  does  it  arise,  as  in  the  case 
of  depot  grounds,  from  necessity.  The  protection  against  injury 
to  ammals,  and  incidentally  to  human  hfe,  afforded  by  properly 
constructed  cattle-guards,  at  points  where  public  highways  cross 
railroad  tracks  on  a  level,  is  acknowledged  to  be  of  much  impor- 
tance ;  but  if  private  roads  leading  from  public  highways  across 
railroad  tracks  may  be  left  without  the  same  or  an  equivalent  pro- 
tection, the  utility  of  such  guards  at  public  highway  crossings  will 
be  greatly  impared.  To  hold  that  such  protection  was^ot  contem- 
plated, would  be  to  violate  not  only  the  spirit,  but  the  plain  words 
of  the  statute.  The  company  has  discretion,  no  doubt,  to  deter- 
mine whether  such  protection  shall  cons^t  of  gates,  or  other  struct- 
ure ;  but,  whatever  tne  form,  the  protection  afiorded  must  be  reason- 
able, and  reasonable  facilities  to  the  owner  of  such  private  road 
must  also  be  afforded,  and,  moreover,  there  must  be,  on  the  part  of 
the  conGmany,  reasonable  diligence  to  keep  such  structures  in  re- 
pair. The  whole  subject  has  been  recently  considered  in  Indiana, 
where  the  legislation  is  similar,  and  after  disapproving  some  of  the 
decisions  in  that  state,  the  same  view  here  stated  is  enforced  by  the 
supreme  court  in  an  able  opinion  by  Elliott,  J.  (Indianapolis,  etc., 
Ky.  Co.  V.  Thomas,  11  Am.  &  Eng.  R.  R.  Cas.  491). 

2.  There  was  no  error  in  excluding  the  register  of  trains.  It 
was  not  of  a  public  or  quasi  public  character,  but  made  solely  for 
the  convenience  and  use  of  tne  corporation  in  mana^ng  its  trains, 
and  hence  was  not  admissible  against  a  stranger.  The  witness  was 
not  prevented  from  using  it  to  refresh  his  memory,  nor  was  his 
testimony,  as  to  any  fact  within  his  knowledge,  excluded.  His 
evidence  as  to  the  contents  of  the  book  stood  on  no  better  ground 
than  the  book  itself.  The  exclusion  of  both  was  proper ;  Pittsburgh, 
etc..  By.  Co.  v.  Noel,  77  Ind.  110 ;  Chase  v.  Railroad  Co.,  38  ill. 
215 ;  Whart  Ev.  §§  661,  663. 

Motion  overruled. 

Private  Wa)[s.->See  Atchison,  T.  d;  S.  F.  R.  Co.  «.  Griffis,  and  note,  supnu 
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AtoBiBoVy  ToPBKA  &  Saztta  F6  R  K  Oa 

V. 

Gbiffis. 

KoMoa  Bqnniiy  589.) 


A  railroad  company  is  not  liable  under  cb.  94,  Laws  of  1874,  for  stock 
killed  at  tbe  crossing  of  a  road  used  and  traveled  by  the  public  as  a  highway, 
though  the  crossing  and  route  thus  traveled  is  in  fact  not  a  regolany  laid 
out  and  established  highway. 

Ebbob  from  Chase  District  Court 

GriflSs  sued  the  railroad  company  before  a  justice  of  the  peace, 
*  for  the  value  of  a  certain  steer  calf  killed  by  the  cars  of  the 
defendant  company.  Judgment  was  taken  on  default,  and  the 
case  appealed  to  the  district  court,  where  it  was  tried  by  the  court 
without  a  jury,  at  the  December  Term,  1881.  The  court,  among 
other  findings  of  fact,  found  that — 

"  3.  When  the  calf  was  struck  by  the  cars  of  the  defendant,  it 
[the  calf]  was  standing  upon  the  crossing  of  the  defendant  railroad 
company's  track.  This  crossing  was  known  as  the  '  Simmons 
'  crossing,'  and  had  been  used  for  a  number  of  years  previously  there- 
to by  the  public  as  a  public  crossinff,  and  was  at  the  time  and  ever 
since  has  been  so  used.  That  a  public  highway  had  been  regularly 
laid  out  and  established  across  the  road  of  defendant  six  feet  west 
of  the  crossing  where  the  calf  was  killed,  but  there  was  no  cross- 
ing of  the  deiendant's  road  on  this  public  highway  as  laid  out ;  and 
it  was  impossible  to  cross  the  road  of  defendant  on  the  highway 
so  established,  and  the  crossing  on  which  the  calf  was  when  strudb: 
was  the  crossing  used  by  the  public  in  traveling  upon  said  high- 
way across  the  road  of  defendant,  and  was  the  only  place  where 
people  traveling  upon  said  highway,  desirous  of  crossing  the  road 
of  aefendant,  could  cross  the  same. 

''  4.  That  defendant's  road  was  not  fenced  where  said  calf  was 
killed. 

"  5.  That  a  reasonable  attorney's  fee  for  trying  said  case  before 
the  justice  is  the  sum  of  ten  dollars,  and  a  reasonable  attorney's  fee 
for  trying  said  cause  in  this  court  is  the  sum  of  twenty  dollars ;  that 
the  calf  was  woith  sixteen  dollars,  and  that  lawful  demand  was 
made  of  agents  of  defendant  by  plaintiff  for  the  value  of  said  calf 
thirty  days  before  bringing  this  suit ;  and  the  calf  was  killed  in 
Chase  county." 

New  trial  denied,  and  judgment  accordingly  for  plaintiff.  The 
railroad  company  brings  the  case  here. 
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George  R.  Peck,  and  W.  C.  Campbell,  for  plaintiflE  in  error. 
Young  &  Kelley,  for  defendant  in  error. 

HoRTON,  C.  J. — The  only  qaestion  raised  in  this  case  is  based 
upon  the  findings  of  fact  that  the  animal  killed  was  struck  by  the 
cars  of  the  railroad  company  upon  a  crossing  used  by  the  public 
for  many  years.  There  was  no  public  way,  however,  laid  out  or 
of  record  across  the  track  at  this  place.  Counsel  for  the  railroad 
company  contend  that  the  crossing  was  a  highway  de  facto,  and 
therefore  that  the  company  was  excused  from  inclosing  it  with  a 
fence.  This  identical  question  has  been  passed  upon  and  decided 
in  favor  of  the  claim  of  plaintiflE  in  error  in  Soward  v.  Kid.  Co.,  33 
Iowa,  386.  We  content  ourselves  with  a  reference  to  that  case  and 
the  argument  there  stated.  Although  it  was  the  duty  of  the  rail- 
road company  to  construct  and  keep  in  repair  at  the  crossing  of  the 
public  highway  near  by  a  good  and  substantial  crossing  as  required 
by  the  statute,  and  although  the  company  might  in  a  proper  action 
have  been  compelled  to  perform  its  duty,  yet  that  in  no  manner 

i)revented  the  crossing  where  the  animal  was  struck  from  being  a 
lighway  de  facto  so  long  as  it  was  openly  and  notoriously  used  as 
a  hiffhway  by  the  public. 

The  judgment  of  the  district  court  must  be  reversed,  and  the 
cause  remanded  with  direction  upon  the  findings  of  fact  to  enter 
judgment  for  the  plaintiflE  in  error  (defendant  below). 
All  the  justices  concurring. 

Company  Not  Bound  to  Fence  at  Place  Where  there  Is  Public  Uteri — ^The 
true  test  whether  or  DOt  a  railroad  company  is  bound  to  fence  at  a  particular 
point  is,  whether  there  is  a  practical  user  of  the  land  at  such  point  as  a  public 
place,  either  as  a  highway  or  otherwise.  This  is  irrespective  of  the  questions 
of  dedication,  statutory  appropriation,  etc.  McKinley  v.  Chicago,  etc.,  R. 
Co.,  47  Iowa,  76;  Brace  v.  New  York,  etc.,  R.  Co.,  27  N.  T.  269;  Tracy  v. 
Troy,  etc.,  R  Co.,  88  N.  T.  483;  Cleveland,  etc.,  R.  Co.  v.  McConnell,  26 
Ohio  St.  57;  Flint,  etc.,  R.  Co.  v.  Lull,  28  Mich.  510;  Lloyd  v.  Pacific  R.  Co., 
49  Mo.  199;  Morris  v.  St.  Louis,  etc.,  R.  Co.,  58  Mo.  78;  Swearingen  v.  Mis- 
souri, etc.,  R.  Co.,  64  Mo.  73;  Robertson  v.  Atlantic,  etc.,  R.  Co.,  64  Mo.  412; 
McKinley  v.  Chicago,  etc.,  R.  Co.,  47  Iowa,  76;  JeSersonville,  etc.,  R.  Co.  v. 
Farkhurst,  34  Ind.  401 ;  Indianapolis,  etc.,  R.  Co.  o.  Warner,  35  Ind.  516 ; 
Cleveland,  etc.,  R.  Co.  v.  Crossley,  36  Ind.  871 ;  Toledo  etc.,  R.  Co.  v.  Chapln,  66 
111.  505;  Ewing  v.  Chicago,  etc.,  R.  Co.,  72  111.  25;  Chicago,  etc.,  R.  Co.  v. 
Campbell,  7  Am.  &  £ng.  R.  R.  Cas.  545;  Union  Pac.  R  Co.  v.  Harris,  11  Am. 
&£ng.  R.  R.  Cas.  431;  Indianapolis,  etc.,  R.  Co.  v.  Thomas,  11  Am.  &  Eng. 
R.  R.  Cas.  491;  Ind.,  P.  &  C.  R.  Co.  v,  Lindley,  11  Am.  &  Eng.  R.  R.  Cas. 
495;  Pittsburgh  &  L.  E.  R.  Co. «.  Cunnington,  supra. 


534  SMITH  D.  OHIGAOOy  BTO.,   BY.  CO. 


Smith 

V. 

CmoAGOy  M.  &  St.  P.  Bt.  Co. 

(Adwjtnee  Oa$^  Iowa.     March  28,  1888.) 

In  the  absence  of  proof  to  the  contrary  a  station  agent  of  a  railroad  will 
be  presumed  to  be  employed  in  the  management  of  the  business  of  the  road 
in  uie  county  where  such  station  is  located,  and  service  of  notice  and  affida- 
vit of  the  killing  of  cattle  by  such  road  in  such  county  may  be  served  on  him 
under  section  1280  of  the  Code  of  Iowa. 

The  failure  of  the  court  to  instruct  the  jury  that  the  burden  of  proof  was 
upon  plaintiff,  and  that  before  he  could  recover  he  must  produce  a  fair  pre- 
ponderance of  the  testimony,  is  not  error  when  the  evidence  is  not  conflicting 
and  no  such  instruction  is  requested  by  the  defendant. 

The  jury,  in  the  absence  of  proof  that  au  injury  to  cattle  was  inflicted  with- 
in the  depot  grounds  of  a  railroad  company  where  it  was  not  required  to 
fence,  may  presume  that  such  was  not  the  fact,  when  it  is  shown  uiat  such 
injury  occurred  one  and  one  fourth  miles  from  a  certain  station. 

Appeal  from  Cerro  Gordo  district  court- 
Action  to  recover  double  damages  for  stock  killed  by  a  train  on 
tlie  defendant's  road,  at  a  place  wnere  it  is  alleged  the  defendant 
bad  a  right  to  fence  and  neglected  to  do  so.  Jurj  triaL  Verdict 
and  judgment  for  plaintiff  for  $110.  The  defendant  appeak.  The 
facts  are  stated  in  the  opinion. 

Geo.  E.  Clark  and  M.  B.  Gary,  for  appellant. 
H.  H.  Bush,  for  appellee. 

Day,  J. — 1.  It  is  insisted  that  the  court  erred  in  admitting  in 
evidence  the  notice  and  affidavit  of  the  destruction  of  the  plain- 
tiffs property,  because  there  was  no  proper  proof  of  the  service  of 
them  upon  the  defendant.  Section  1289  of  the  Code  provides : 
"  If  such  corporation  neglects  to  pay  the  value  of  or  damage  done 
to  any  such  stock  within  30  days,  after  notice  in  writing,  accom- 
panied by  an  affidavit  of  such  injury  or  destruction,  has  been  served 
on  any  officer,  station  or  ticket  agent  employed  in  the  management 
of  the  business  of  the  corporation  in  the  county  where  the  injury 
complained  of  was  committed,  such  owner  shall  be  entitled  to  re- 
cover double  the  value  of  the  stock  killed,  or  damages  caused  there- 
to." The  stock  in  question  was  killed  in  Hancock  county.  The 
evidence  sliows  that  the  original  of  the  notice  and  affidavit  were 
served  upon  H.  E.  Barber,  station  agent  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Ey.  Co.  of  Gamer,  Hancock  county,  Iowa,  by  read- 
ing them  to  him,  and  giving  him  the  original  affidavit  and  notice, 
and  that  Barber  was  the  dei^ndant's  station  agent  at  Gamer  at  the 
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time  of  service.  The  point  of  the  objection  is  that  the  proof  does 
not  show  that  Barber  was  employed  in  the  management  of  the  bus- 
iness of  the  defendant  in  the  coantj  where  the  loss  complained 
of  was  committed.  The  proof  does  show,  however,  that  jBarber 
was  a  station  a^ent  of  the  defendant  in  the  county  where  the  injury 
was  done.  If  he  was  a  station  agent  of  the  defendant  at  Garner, 
he  was  of  necessity  employed  in  the  management  of  such  business 
of  the  corporation  as  usually  devolves  upon  such  a^ent.  At  least, 
in  the  absence  of  all  proof  to  the  contrary,  it  will  be  presumed 
that  he  was  so  eniployed.  That  the  notice  was  sufficient,  see 
Welsh  V.  C,  B.  &  Q.  K.  Co.,  53  Iowa,  632  ;  s.  c,  6  N.  W.Eep.  13. 

2.  It  is  insisted  that  the  court  erred  in  failing  to  instruct  the  jury 
that  the  burden  of  proof  was  upon  the  plaintiff,  and  that  before  he 
could  recover  he  must  produce  a  fair  preponderance  of  evidence. 
There  was  no  conflict  in  the  evidence.  Tne  defendant  introduced 
no  testimony.  It  was  not,  therefore,  incumbent  upon  the  court,  on 
its  own  motion,  to  instruct  as  claimed  above.  If  tne  defendant  de- 
sired  such  an  instruction  it  should  have  requested  it  of  the  conrt. 

3.  It  is  insisted  that  there  was  no  evidence  before  the  jury  that 
the  defendant  had  a  ri^ht  to  fence  its  road  at  the  point  where  the 
plaintiffs  stock  was  injured.  The  evidence  clearly  shows  that  there 
was  no  public  highway  or  crossing  at  the  place  where  the  stock  was 
killed.  The  point  seemed  to  be  relied  upon  by  the  defendant  is 
that  the  evidence  does  not  show  that  the  place  where  the  stock  was 
killed  was  not  upon  defendant's  depot  grounds.  It  does,  however, 
clearly  appear  from  the  evidence  tnat  the  defendant  had  a  station 
at  Garner.  The  evidence  further  shows  that  the  stock  was  killed 
one  and  one  fourth  miles  west  of  Garner.  The  jury,  we  think,  was 
warranted  in  presuming  that  the  defendant  did  not  have  depot 
grounds  within  one  and  one  fourth  miles  of  a  station.  If  such  an 
nnnsual  thing  as  stations  only  one  and  one  fourth  miles  apart  ex- 
isted upon  defendant's  road,  that  fact  should  have  been  shown  by 
the  defendant.  In  Comstock  v.  Des  Moines  Valley  Ry.  Co.,  32 
Iowa,  376,  it  is  said:  "The  defendant  can  always  and  easily  estab- 
lish by  proof  what  grounds  are  used  for  station  purposes." 

We  discover  no  error  in  the  record. 
Affirmed. 

Station  Q rounds. — ^As  to  the  obligation  of  the  company  in  regard  to  the 
-fencing  of  station  grounds,  see  Schooling  «.  8t.  Louis,  K.  C.  &  N.  R.  Co.  and 
note,  infra. 
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Schooling 
St.  Louis,  Kansas  Cmr  &  Kobthebn  Rt.  Co. 

A  railroad  company  is  not  responsible  for  cattle  attracted  to  a  depot  by 
hay  loaded  on  its  cars  and  killed  there  by  a  train,  provided  the  cars  are  not 
allowed  to  stand  on  the  track  an  unreasonable  lengtn  of  time.  It  would  be 
otherwise  if  they  were  attracted  by  hay  scattered  on  the  track  in  loading,  and 
left  there. 

Appeal  from  Sturgeon  Court  of  Common  Pleas. 
Wells  H.  Blodgett  for  appellant. 
F.  T.  Jarman  for  respondent. 

Norton,  J. — This  action  was  brought  to  recover  the  value  of  a 
certain  cow,  alleged  to  be  the  property  of  the  plaintiff,  and  to  have 
been  killed  by  defendant's  cars  on  or  about  the  26th  day  of  Feb- 
iniary,  1876,  near  its  depot  at  its  station  known  as  Sturgeon,  Boone 
county. 

The  cause  being  tried,  plaintifi  obtained  judgment,  from  which 
defendant  has  prosecuted  nis  appeal  to  this  court,  and  seeks  a  re- 
vei'sal  on  the  ground  that  the  court  erred  in  refusing  to  instruct 
the  juiy  that  upon  the  pleadings  and  evidence  the  plaintifi  could 
not  recover,  and  in  giving  the  following  instruction  for  plaintiff: 
"  If  the  jury  believe  from  the  evidence  that  the  defendant  left  hay 
on  the  side  track  of  their  road  for  several  days  in  succession  pre- 
vious to  and  up  to  the  time  of  tlie  killing  of  plaintiff's  cow,  and 
tliat  said  cow  was  enticed  on  said  track  by  said  hay,  then  defendant 
was  guilty  of  negligence,  and  they  should  find  for  plaintiff." 

Plaintiff  based  his  right  to  recover  on  the  following  allegations 
in  the  petition  :  "  Plaintiff  further  states,  that  while  aforesaid  de- 
fendant was  running  its  cars  over  said  track,  and  transacting  busi- 
ness as  a  common  earner,  under  the  aforesaid  name  and  style,  it  did 
carlessly  and  negligentlv  run  over,  cripple  and  kill  one  cow,  the 

i)roperty  of  plaintiff,  said  negligence  consisting  of  the  said  company 
eavinff  hay  standing  upon  the  said  track  belonging  to  said  com- 
pany for  several  days  in  succession,  thereby  enticing  said  cow  upon 
said  track,  thereby  being  the  immediate  cause  of  said  cow's  death." 
We  are  satisfied  from  a  careful  examination  of  the  evidence  of- 
fered on  the  trial  that  it  wholly  failed  to  establish  the  allegation 
relied  upon  for  a  recovery.  The  evidence  tended  to  show  that  the 
cow  in  question  was  killed  at  Sturgeon,  a  station  on  defendant's 
road,  at  which  place  defendant  received  and  shipped  hay,  as  it  was 
bound  to  do  wiien  offered  for  transportation.  Levering  v.  Union 
Trust  &  Ins.  Co.,  42  Mo.  88 ;  Angel  on  Carriers,  §  123.     There 
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was  no  evidence  that  hay  was  left  strewn  on  the  track  of  defend- 
ant's road.  Tliere  was  evidence  that  the  hay  received  by  defend- 
ant was  loaded  into  its  cars  and  the  cars  then  loaded,  were  left  stand- 
ing on  the  track  not  "for  several  days  in  succession,"  as  alleged, 
bat  when  loaded  were  dispatched  on  the  same  day  they  were  load- 
ed. There  was  no  evidence  tending  to  show  that  "  hay  was  left 
standing  on  the  track  several  days  in  succession,"  nor  was  there  any 
evidence  that  the  cow  in  question  was  enticed  thereby  to  the  tradk 
of  plaintiff,  or  was  killed  at  a  place  where  hay  was  left  standing 
loaded  in  the  cars. 

It  having  been  held  in  the  case  of  Lloyd  v.  Pac.  R.  R.  Co.,  49 
Mo.  199,  that  defendant  could  not  lawfully  fence  up  its  depot  to 
the  exclusion  of  the  public,  negligence  cannot  be  imputed  to  de- 
fendant for  receiving  hay,  and  loading  it  in  its  cars,  when  such  cars 
are  dispatched  within  a  reasonable  time.  If  the  evidence  had  tend- 
ed to  snow  that  the  cars  when  loaded  had  been  left  standing,  as 
charged,  for  several  days  in  succession,  and  tended  also  to  show  that 
plaintiff's  cow  had  been  killed  at  that  place,  we  would  not  interfere 
with  the  judgment^  but  it  does  not  tend  to  show  either  of  these 
things,  and  we  are,  therefore,  of  the  opinion  that  the  court  erred 
in  refusing  to  give  defendant's  instruction  and  in  giving  plaintiff's. 
The  case  as  made  by  the  evidence  is  wholly  unlike  Uie  case  of 
Crafton  v.  Hann.  &  St.  Jo.  E.  R  Co.,  55  M!o.  580.  In  that  case 
the  defendant,  in  unloading  salt  iroiii  its  cars,  negligently  spilled 
it  on  the  track  of  its  road,  and  negligently  left  it  fliere,  so  that  it 
attracted  cattle,  and  the  cow  of  plaintiff  was  found  dead  near  the 
salt  thus  negligently  left  on  the  track.  Had  the  evidence  in  this 
case  tended  to  show  that  defendant  so  negligently  loaded  the  hay 
in  their  cars  as  to  scatter  it  on  the  tra^  and  negligently  left  it 
there,  whereby  cattle  were  attracted  to  it  and  plaintiff's  cow  was 
killed  at  such  place,  the  cases  would  be  analogous.  Judgment  re- 
versed. 

Company  not  Bound  to  Fence  Station  Grounds* — ^A  railroad  company  is 
not  under  any  statutory  obligation  to  fence  its  station  grounds.  Packard  v. 
Illinois,  etc.,R-  ^^'i  ^^  Iowa,  474;  Davis  v.  Burlington,  etc.,R.  Co.,  26  Iowa, 
549 ;  Rogers  v,  Chicago,  etc.,  R.  Co.,  26  Iowa,  5c78 ;  Durand  v.  Chicago,  etc., 
R.  Co.,  26 Iowa,  559;  Cleveland i^.  Chicago,  etc.,  R.  Co.,  85  Iowa,  220;  Smith  v. 
Chicago,  etc.,  R.  Co.  84  Iowa,  506;  Piasters.  Illinois,  etc.,  R.  Co.,  85 Iowa, 
449;  Latty  v.  Burlington,  etc.,  R.  Co.,  88  Iowa,  250;  Blair  v.  Milwaukee,  etc., 
R  Co.,  20  Wise.  254;  Lloyd  v.  Pacific  R.  Co.,  49  Mo.  199;  Swearingen  v. 
Missouri,  etc.,  R.  Co.,  64  Mo.  78;  Robertson  v.  Atlantic,  etc.,  R.  Co.,  64  Mo. 
412;  Galena,  etc.,  R.  Co.  v.  Griffin,  81  111.  803;  Indianapolis,  etc.,  R.  Co.  d, 
Cestel,  20  Ind.  281;  Chicago,  etc.,  R.  Co.  v,  Campbell,  7  Am.  &  Eng.  R.  R. 
Cas.  545;  Sm|th  v.  Chicago,  M.  &  St.  P.  R.  Co.,  supra. 
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OlLHAN 
V. 

Sioux  City  &  Pao.  R.  Oo. 

(Adtanee  Ca$^  I&wa,    DMembar  8,  1888.) 

Under  an  averment  that  the  defendant  company  caused  the  killing  of  the 
plaintifTs  horse,  *' where  the  defendant  had  a  right  to  fence,  bat  did  not 
fence,"  and  the  evidence  failing  to  support  the  statutory  ground  of  recovery, 
namely,  that  the  horse  running  at  large  was  killed  by  reason  of  the  want  of  a 
fence,  (the  existence  of  which  ground  may  possibly  be  inferred  from  the 
pleadings),  the  case  was  properly  not  allowed  to  go  to  the  jury. 

Where  a  railroad  company  must  fence  in  order  to  shield  itself  from  liability, 
it  cannot  be  charged  with  negligence  for  not  providing  convenient  places  for 
ftnim^lfl  to  leave  the  track  after  coming  upon  it. 

Appeal  from  Woodbury  circuit  court. 

Action  for  damages  alleged  to  have  been  sustained  by  the  plain- 
tiff, bj  reason  of  the  killing  of  a  horse  by  the  defendant  in  the 
operation  of  its  road.  The  petition  contains  two  counts.  In  the 
first,  the  plaintiff  claims  double  damages ;  in  the  second,  he  claims 
single  damages.  A  jury  was  called,  and  the  plaintiff's  evidence 
was  introduced,  when  the  defendant  made  a  motion  to  dismiss  the 
plaintiff's  action,  which  motion  the  court  sustained.  The  plaintiff 
appeals. 

Geo.  M.  Pardee  and  Geo.  W.  Wakefield,  for  appellant 

Joy  &  Wright,  for  appellee. 

Adams,  J. — The  plaintiff,  in  his  first  count,  avers  that  the  horse 
was  killed  where  the  defendant  had  a  right  to  fence,  but  had  not 
fenced,  and  claims  the  right  to  recover  upon  this  ground,  though 
the  company  was  not  otherwise  guilty  of  negligence.  His  action 
in  this  respect  is  predicated  upon  section  1289  of  the  Code.  This 
section  gives  a  right  of  recovery  for  injury  to  stock  running  at 
large,  if  injured  by  reason  of  a  want  of  a  fence.  The  petition  con- 
tains no  averment  that  the  horse  was  running  at  large,  and  no 
express  averment  that  he  was  killed  by  reason  of  a  want  of  a  fence. 
We  find  in  the  plaintiff's  reply,  however,  an  averment  that  the 
horse  was  running  at  large,  and  from  the  averment  in  the  petition 
that  the  horse  was  killed  where  the  defendant  had  a  right  to  fence, 
but  had  not  fenced,  it  should  be  inferred,  perhaps,  that  he  was 
killed  by  reason  of  a  want  of  a  fence.  Whatever  we  might  think 
of  the  sufficiency  of  the  pleadings,  we  have  to  say  that  tne  action 
does  not  appear  to  have  been  dismissed  upon  the  supposition  that 
they  were  insufficient,  but  for  lack  of  evidence,  and  we  refer  to  the 
petition  only  as  it  may  bear  upon  the  question  of  evidence. 
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It  IB  not  easy  to  say  precisely  what  the  evidence  shows,  or  fails 
to  show,  i*especting  the  locality  of  the  injury.  It  shows,  we  think, 
that  the  horse,  shortly  prior  to  the  injnry,  was  in  a  pasture  crossed 
by  the  defendant's  track,  and  that  the  track  was  not  fenced.  It 
shows  also,  we  think,  that  the  horse  entered  upon  the  track  in  the 
pasture,  but  was  killed  thirty  or  forty  rods  from  where  he  entered 
upon  the  track ;  but  where  that  was  we  cannot  say.  We  infer  that 
it  was  outside  the  pasture.  The  evidence  tends  to  show  that  the 
horse,  after  he  entered  upon  the  track,  was  driven  by  an  approach- 
ing train  northward  along  the  track  thirty  or  forty  rods,  and  was  not 
struck  until  he  reached  a  point  which  is  said  to  be  in  Floyd  City. 
There  was  also  evidence  tending  to  show  that  the  pasture  embraced 
a  portion  of  Floyd  City.  Whether  the  place  where  the  horse  was 
killed  was  in  Floyd  City  or  not,  we  do  not  deem  very  material.  It 
might  have  been  in  Floyd  City,  but  in  a  part  not  platted  nor  inter- 
sected by  streets,  and  where  the  public  had  no  rights  which 
would  prevent  the  defendant  from  fencing.  If  the  place  was  within 
the  track,  fenced  and  occupied  as  a  pasture,  perhaps  we  ought  to 
presume,  in  the  absence  of  any  evidence  to  tne  contrary,  that  the 
public  had  no  rights  that  should  prevent  the  defendant  from  fencing, 
feut  the  plainti^^s  trouble  is  that  it  is  not  shown  that  the  horse  was 
killed  inside  of  the  pasture.  On  the  other  hand,  we  infer  that  he 
was  not.  It  is  true  that  the  defendant  averred  in  its  answer  that 
the  horse  was  killed  within  the  pasture,  but  the  plaintiff  denied  it, 
and  he  does  not  contend  that  he  is  entitled  to  the  defendant's  aver- 
ment  as  an  admission.  His  theory  is  very  obscurely  presented,  but 
we  understand  it  to  be  that  the  horse,  though  entering  upon  the 
track  within  the  pasture,  followed  it  by  running  before  the  engine 
outside  of  the  pasture,  and  was  struck  and  killed  outside.  He 
offered  to  show  that  the  company  failed  to  put  in  a  cattle-guard. 
He  did  not  offer  to  show  that  the  company  failed  to  put  in  a  cattle- 
guard  at  the  point  where  the  railroad  track  leaves  the  pasture.  But 
we  suppose  that  this  was  the  point  which  the  plaintiff  nad  in  mind, 
and  that  his  theory  in  making  the  offer  was  that  the  horse  was 
killed  outside  of  the  pasture  by  reason  of  a  want  of  a  fence  inside, 
and  by  the  want  of  a  cattle-guard,  which  allowed  him  to  run  along 
the  track  until  he  passed  outside,  where  he  was  struck. 

The  defendant  assigns  as  error,  the  exclusion  of  his  offered  evi- 
dence in  respect  to  a  cattle-guard.  But  we  think  that  the  court 
did  not  err  m  excluding  it.  It  is  only  by  conjecture  that  we  can 
arrive  at  the  conclusion  that  the  place  referred  to  is  where  the  track 
leaves  the  pasture.  Besides,  conceding  that  that  was  the  place 
meant,  and  that  the  plaintiff  could  have  shown  that,  for  want  of  a 
fence,  the  horse  entered  upon  the  track  in  the  pasture  and  ran  be- 
fore the  engine,  and,  for  tlie  want  of  a  cattle-guard,  passed  out  and 
was  struck  and  killed  outside  of  the  pasture,  the  plaintiff  would  not, 
under  the  allegations  of  his  petition,  in  his  first  count,  be  entitled 
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to  a  recovery.  He  placed  liis  right  of  recovery  in  this  count,  not 
upon  an  averment  that  the  horse  was  killed  by  reason  of  a  want  of 
a  fence  (the  statutory  ground),  but  that  the  horse  was  killed  where 
the  company  had  a  right  to  fence  but  had  not  fenced. 

If  the  plaintiff  had  averred  that  the  horse  was  killed  by  reason 
of  a  want  of  a  fence,  we  are  not  prepared  to  say  that  he  might  not 
have  shown  a  right  of  recovery  by  showing  that  the  horse,  by  reason 
of  a  want  of  a  fence,  entered  upon  the  track  inside  of  the  pasture 
and  ran  ahead  of  the  engine  along  the  track,  and  by  reason  of  a 
want  of  a  cattle-guard  passed  out  and  was  struck  and  killed  outside, 
even  though  the  place  was  among  the  streets  of  Floyd  City.  But 
under  his  averment  we  see  no  evidence  introduced  or  offered  upon 
which  he  could  recover. 

2.  In  the  second  count  the  plaintiff  undertakes  to  plead  the  neg- 
ligence of  the  company.  But  the  facts  averred,  it  appears  to  us, 
do  not  constitute  negligence.  The  facts  averred  are  that  the  track 
was  so  constructed  that  stock,  having  once  entered  upon  it,  could 
not,  when  frightened  and  driven  before  an  engine,  find  a  safe  and 
convenient  place  to  leave  the  track.  But  we  do  not  think  that  a 
railroad  company  is  bound  to  provide  places  for  stock  to  leave  its 
track.  Where  the  company  has  a  right  to  fence,  such  places  must 
be  deemed  unnecessaiy,  because  the  company  must  fence  in  order 
to  shield  itself  from  liability.  Where  the  company  has  no  right  to 
fence,  such  places  would  serve  to  invite  stock  upon  the  track  as  well 
as  afford  a  place  of  escape,  and  would,  to  say  the  least,  be  of  very 
doubtful  utility. 

We  think  that  the  court  did  not  err  in  taking  the  case  from  the 
jury. 

Affirmed. 


MissoTjBi  Pao.  By.  Oo. 

V. 

Mansok. 

(Adwxnce  Ocue,  Kamas.    February  7,  1884.) 

The  intention  of  the  statute  (section  1,  c.  81,  Laws  1869)  is  to  protect  the 
owners  and  possessors  of  improved  or  fenced  land,  over  which  a  railroad  is 
constructed,  against  the  depredations  of  domestic  animals,  and  the  term 
^^  proper  cattle-guards*'  means  such  cattle-^ards  as  are  reasonably  sufficient 
to  prevent  the  ingress  or  egress  of  such  animals  into  and  out  of  the  premises. 

A  pit  under  the  track  does  not  meet  the  requirement  of  the  statute,  whether 
the  railroad  company  owns  in  fee-simple  the  right  of  way  or  merely  has  an 
easement  by  condemnation ;  and  whether  the  owner  of  the  adjoining  land  erects 
fences  up  to  the  right  of  way,  it  is  the  duty  of  the  railroad  company  to  make 
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cattle-guards  and  wing  fences  or  other  protection  extending  the  whole  width 
of  the  right  of  way. 

If  there  is  a  superior  obligation  on  the  part  of  a  railroad  company  not  to 
make  cattle-guards  at  the  point  where  the  railroad  enters  improved  or  fenced 
land,  then  it  is  the  duty  of  the  company  to  construct  the  same  at  the  first 
point  which  will  not  interfere  with  the  necessities  and  conveniences  of  the 
public  and  the  company. 

Ebbor  from  Atchison  county. 

Everest  <fe  Waggener,  for  plaintiff  in  error. 

H.  M.  Jackson,  for  defendant  in  error. 

HoRTOH,  C.  J. — The  facts  in  this  ease  are  substantially  as  fol- 
lows :  On  November  19,  1881,  the  plaintiff  below  was  the  owner 
of  the  N.  E.  J  of  section  32,  township  5,  range  19,  in  Atchison 
county,  and  on  that  day,  with  his  wife,  executed  to  the  defendant, 
or  its  successors  in  interest,  a  deed  for  a  strip  of  land  100  feet  in 
width  across  the  said  premises,  being  50  feet  on  each  side  of  the 
central  line  of  the  deiendant's  railroad,  as  then  located,  but  not 
constructed.  The  deed  conveved  to  the  railroad  company  a  fee- 
simple  title  to  this  strip  of  land.  The  located  line  entered  the  land 
on  the  east  line  of  the  south  80,  and  left  the  land  on  the  west  line 
of  the  north  80,  and  passed  some  distance  north  of  the  central  part 
of  the  quarter  section.  On  December  81,  1881,  the  plaintiff  and 
his  wife  executed  two  other  deeds,  one  to  J.  E.  House,  as  trustee, 
for  the  undivided  i  of  the  E.  i  of  the  S.  W.  i  of  said  N.  E.  J  of 
section  32,  being  about  20  acres,  which  it  appears  was  afterwards 
laid  out  as  a  town-site.  The  other  deed  was  lor  a  strip  of  ground 
250  feet  in  width,  extending  from  the  east  line  of  said  quarter 
section  westwardly  1000  feet,  being  100  feet  on  the  north  side  and 
150  feet  on  the  south  side  of  the  central  line  of  the  railroad.  This 
strip  included  the  first-granted  strip,  and  the  deed  conveyed  to  the 
company  a  fee-simple  title.  This  second  strip  was  intended  to  be 
conveyed  and  used  for  depot  and  station  purposes.  It  extends  some 
distance  beyond  and  westwardly  of  the  20-acre  strip  and  into  the 
cultivated  land  of  plaintiff  below.  At  the  time  of  the  execution 
of  the  first  deed  said  quarter  section  of  land  was  inclosed  with  a 
fence,  and  part  of  it  was  improved  and  cultivated.  After  the  sale 
of  the  20-acre  tract  the  east  fence  and  the  south  fence  along  the 
20-acre  tract  were  removed  back,  so  as  to  inclose  the  140  acres  still 
remaining  the  property  of  the  plaintiff  below,  excepting  the  strips 
included  therein.  Wheat  and  com  were  grown  upon  the  remain- 
ing land  owned  by  plaintiff  below  during  the  year  1882.  In  the 
spring  of  that  year  the  company  constructed  a  railroad  on  said  first- 
descnbed  strip  of  land  across  the  quarter  section,  and  made  a  cat- 
tle-guard on  the  west  line  of  the  quarter  section,  but  did  not  make 
any  other  cattle-guard  on  the  quarter  section  of  land  until  after  the 
completion  of  the  railroad,  nor  until  July,  1882,  when  it  built  a 
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cattle-gnard  some  distance  west  of  the  end  of  the  said  250  strip. 
No  cattle-guard  was  ever  made  on  the  line  between  the  20-acre  tract 
and  the  remaining  tract,  or  on  the  east  line  of  the  quarter  section. 
The  making  of  a  cattle  guard  at  the  line  between  the  20-acre  tract 
and  the  remaining  tract  would  have  cut  the  depot  grounds  in  two 
parts.  A  side  track  extended  through  the  20^cre  tract,  and  for 
some  distance  west  of  there,  to  about  the  limit  of  the  depot  grounds. 
The  plaintiff  below  was  damaged  by  the  failure  of  the  company  to 
construct  proper  cattle-guards  where  its  railroad  entered  his  land 
on  the  east  side.  In  July,  1882,  he  constructed  a  fence  on  each 
side  of  the  right  of  way  to  protect  his  crops  from  stock.  The  whole 
use  of  the  250-feet  strip,  called  depot  grounds,  where  it  entered 
the  improved  land,  was  onlv  used  for  the  running  of  trains  and  as 
a  place  to  deposit  earth  taken  from  the  grade,  and  to  go  to  the 
section-house.  A  general  verdict  was  returned  against  the  com- 
pany for  $300,  made  up  of  the  following  elements  or  sources  of 
damages:  Grass,  $7;  fence,  $28;  wheat,  $25;  com,  $200;  labor, 
$40. 

The  trial  court  charged  the  jury,  among  other  things,  that  "the 
statute  of  this  State  provides,  when  any  railroad  runs  through  any 
improved  or  fenced  land,  the  railroad  company  shall  make  proper 
cattle-guards  on  the  railroad  when  it  enters  and  when  it  leaves  such 
improved  or  fenced  land ;  that  it  was  not  the  duty  of  the  railway 
company  to  make  a  cattle-guard  across  its  depot  grounds ;  but  not- 
withstanding the  company  obtained  a  fee-simple  title  to  the  strip 
100  feet  in  width,  yet  it  was  its  duty  to  make  and  maintain  a  cat- 
tle-gnard located  at  or  near  the  west  end  of  the  depot  grounds  as 
near  to  it  as  the  lay  of  the  ground  and  the  necessary  use  of  the 
depot  ground  would  admit  oi.  If  the  cattle-^ard  actually  put  in 
was  placed  further  west  than  it  should  have  l>een,  and  if  thereby 
it  became  necessary  for  the  plaintiff  to  make  a  fence  from  his  east 
line  to  the  cattle-guard,  in  order  to  protect  his  crops,  then  he  would 
be  entitled  to  recover  as  damages  the  value  of  the  fence  from  the 
cattle-guard  as  located  to  the  place  where  it  should  have  been  made, 
but  not  to  the  line  of  his  land."  The  court  further  charged  the 
jury  that  "  the  intention  of  the  statute  is  to  protect  the  owners  and 
possessors  of  improved  or  fenced  land  over  which  a  railroad  is  con- 
structed against  the  depredations  of  domestic  animals,  and  the  term 
"  proper  cattle-finiards"  means  such  cattle-guards  as  are  reasonably 
su^cient  to  present  the  ingress  or  egress  of  Btich  animals  into  or 
out  of  the  premises.    "All"  of  this  was  excepted  to. 

On  the  part  of  the  company  it  is  contended  that  under  the  statute 
a  railroad  company  is  not  required  to  construct  cattle-guards  "  on 
its  railroad"  where  it  owns  a  fee-simple  title  to  the  land  on  which 
its  track  is  built.  In  support  of  this,  the  argument  is  that  it  was 
not  the  intention  of  the  legislature  to  require  a  railroad  company 
to  do  a  useless  thing ;  that  the  construction  of  a  cattle-guard  "  on 
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its  railroad*'  wonld  in  no  manner  benefit  the  owner  of  the  adjoin- 
ing land  withont  the  consti*nction  of  wing  fences ;  that  there  is  no 
law  in  this  State  making  it  the  dnty  of  a  railroad  company  to  con- 
struct such  fences ;  that  the  land-owner,  without  the  consent  of  the 
railroad  company,  would  have  no  right  to  construct  such  fences, 
for  in  doing  so  he  would  be  a  tresspasser  upon  the  land  of  the  com- 
pany.    It  is  further  contended  that  the  plaintiff  below,  by  convey- 
ing a  strip  of  land  100  feet  wide  through  his  farm,  thereby  divided 
his  farm  ;  that  he  reserved  and  had  after  such  conveyance  no  right 
to  cross  this  strip  of  ground  ;  that  there  was  no  puolic  road  over 
it ;  that  there  was  no  reservation  in  his  deed  to  the  company  of  a 
private  roadway  or  crossing;  that  the  company  was  under  no  obli- 
gation to  fence  its  track ;  that  as  between  tne  plaintiff  and  the  com- 
pany there  was  no  greater  obligation  on  the  part  of  the  company 
to  fence  than  exists  between  aajoining  land-owners  to  build  parti- 
tion fences ;  that  the  company  could  use  its  own  land  in  any  man 
ner  it  saw  proper ;  and  the  adjoining  land-owner  had  no  right  to 
demand  that  the  company  should  construct  a  cattle-guard  on  its 
property  for  his  use  or  protection.     Counsel  for  the  company  fail 
to  give  suflScient  force  to  the  statutes.   Section  1,  c.  81,  Laws  1869. 
This  statute  applies  whether  a  railroad  company  acquires  an  ease- 
ment for  its  right  of  way  by  condemnation  proceedings  or  holds  its 
right  of  way  by  absolute  title.    Under  condemnation  proceedings 
a  railroad  company  acquires  the  exclusive  use  of  the  land  condemn- 
ed, so  far  as  is  necessary  for  railroad  purposes,  and  the  original 
land-owner  has  no  right  to  go  upon  the  land,«or  construct  fences 
thereon,  if  his  action  interferes  with  the  use  of  the  property  con- 
demned for  railroad  purposes.    Therefore,  in  many  cases,  the  right 
of  the  owner  practically  amounts  to  nothing  where  the  land  is  con- 
demned for  a  railroad  company,  because  the  purposes  of  the  rail- 
road company  may  require  the  use  of  the  land  taken  to  such  a  de- 
gree as  to  forbid  the  owner  from  any  benefit  whatever.    Ey.  Co  v. 
Allen,  22  Kan.  285. 

We  perceive  no  error  in  the  charge  of  the  court,  because  it  was 
the  duty  of  the  company  to  make  and  maintain  a  cattle-guard  at  or 
near  the  west  end  of  its  depot  grounds,  and  as  near  to  it  as  the  lay 
of  the  ground  and  the  necessary  use  thereof  would  admit  of.  E.  B. 
Co.  V.  iTewbrander,  Ohio  Sup.  Ct.  MSS.  April  24, 1883 ;  11  Am. 
&  Eng.  Ky.  Cas.  480 ;  Mundhenk  v.  E.  R.  Co.,  Iowa  Sup.  Ct;  6  N. 
W.  Rep.  525  ;  11  Am.  &  Eng.  Ry.  Cas.  463.  Further  than  this, 
the  term  "  cattle-guard,'*  in  the  sense  in  which  it  is  employed  in 
the  statute,  means  snch  an  appliance  as  will  prevent  animals  from 
going  on  the  land  adjoining  the  right  of  way.  Having  in  view  the 
purpose  of  the  statute,  it  will  not  do  to  limit  the  construction  of 
cattle-guards  to  the  track  or  road-bed  merelv ;  therefore  the  statute 
is  not  complied  with  by  the  construction  ol  a  pit  under  the  track 
or  road-bed- 
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A  proper  cattle-^ard  in  this  case  imports  a  guard  or  protection 
extending  the  whole  width  of  the  ri^t  of  way.  See  Heskett  v. 
Rj.  Co.,  Sup.  Ct.  Iowa ;  16  N.  W.  Ilep.  525.  As  the  Missouri 
Pac.  Rj.  Co.  of  Elansas  was  consolidatea  with  the  Missouri  Pac 
Rj.  Co.  on  January  25, 1882,  and,  as  the  answer  alleged,  the  latter 
company  owned,  constructed,  and  operated  the  railroad  from  and 
after  January  25, 1882,  and  as  the  reply  admitted  all  this,  the  court 
committed  no  error  in  permitting  the  petition  to  be  amended  so  as 
to  charge  the  Missouri  JPac.  Ry.  Co.  with  the  failure  to  construct 
the  cattle-guards  reouired  by  the  statute.  The  damages  alleged 
occurred  long  after  January  25,  1882,  and  after  the  consolidatioo  ; 
therefore  the  Missouri  Pac.  Ry.  Co.  was  the  proper  party  defend- 
ant. 

The  other  alleged  errors  are  neither  material  nor  important,  and 
need  no  special  comment. 

The  judgment  of  the  district  court  must  be  affirmed. 

See  Texas  &  St.  Louis  R.  R.  Co.  v.  Toong,  infra,  and  Heskett «.  Wabash, 
St.  L.  &  P.  B.  Co.,  and  note,  infra. 


Texas  &  St.  Loins  R.  R.  Oo. 

V. 

Young. 

■ 

(Adwxnee  Case,  Team,     October  80,  1888.) 

The  statutes  make  it  the  duty  of  a  railroad  company  to  erect  and  keep  in 
repair  all  necessary  cattle  guards,  at  all  places  at  which  a  railway  enters  an 
enclosure,  sufficient  to  protect  every  thing  therein  from  the  depredations  of 
stock  of  every  description.  If  they  fail  so  to  do,  they  are  made  liable  to  any 
person  iniured  by  such  neglect  for  all  damages  resulting  therefrom.  The 
right  is  given  the  owner  of  any  enclosure,  in  case  of  failure  on  the  part  of 
the  railroad,  to  construct,  or  repair  such  cattle  guards  at  the  expense  of  said 
railroad. 

It  is  a  duty  of  a  party  to  protect  himself  from  the  injurious  consequences 
of  the  wrongful  act  of  another  if  he  can  do  so  by  ordinary  effort  and  care,  or 
at  a  moderate  expense,  for  which  effort  and  expense  he  may  charge  the 
wrongdoer.  Where  by  the  use  of  such  means  he  may  prevent  loss,  he  can 
only  recover  for  such  loss  as  could  not  thus  be  prevented. 

The  determination  of  this  question  depends  upon  the  use  of  ordinary  care 
by  appellee.  If  he  used  ordinary  care  it  does  not  contribute  to  the  injury 
complained  of,  and  of  which  it  cannot  be  denied  that  appellant's  negligence 
was  the  proximate  cause. 

Where  the  railway  company  fails  to  construct,  or  keep  in  repair  the  nec- 
essary cattle  guaords,  the  exercise  of  ordinary  care  does  not  impose  upon  any 
one  the  necessity  of  assuming  the  risk  of  constructing  or  repairing  them,  by 
having  the  work  done.     A  person  through  whose  enclosure  a  railway  runs 
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takj'  Mye  the  whole  mlitterof  ei'ectiDg' or  repairing  cattle  guards  in  the 
hands  of  the  railroad,  without  heing  chargeable  with  contributory  nejo^ligence. 

The  true  measure  of  damages  is  the  value  of  the  crops  at  the  time  they 
were  destroyed. 

In  aniving  at  the  measure  of  damiu^s  great  liberality  in  making  proof 
must  be  allowed.  Bven  the  (minions  of  witnesses,  qualified  by  experience  to 
Bpeak  upon  the  subject,  are  admissible. 

Whitaker  and  Bonner  for  appellant. 

Josephns  Young  instituted  snlt  against  the  Texa£  &  St.  Louis 
Ry.  Co.,  in  the  District  Court  pf  Titus  county,  on  September  21, 1881, 
for  the  sum  of  $65S,  damages  sustained  by  him  by  the  destruction 
of  crops  growing  on  his  land  in  the  year  1881,  brought  about  by 
cattle  and  hogs  straying  into  his  enclosure  through  the  cattle  guards, 
or  stops,  placed  by  the  railway  company  at  the  entrance  to  and 
exit  from  his  encfoeure,  which  we.*  only  partly  confltracted  and 
insufficiefnt  to  keep  animals  out  of  the  enclosure. 

As  a  defense  to  this  the  railway  company  interposed : 

1.  A  special  exception  to  an  item,  or  charge  in  plaintifiPs  peti- 
tion, for  the  sum  of  $100  for  loss  of  sleep,  exposure,  and  time  spent 
in  driving  animals  out  of  the  enclosure,  which  was  by  the  court 
sustained. 

2.  A  general  denial. 

3.  That  plaintifPs  fence  enclosing  his  premises  was  wholly  insuf- 
ficient to  keep  animals  out  of  his  enclosure. 

4.  That  plaintiff,  by  the  use  of  ordinary  care  or  diligence  on  his 
part,  and  at  a  very  moderate  expense,  could  have  completed  the 
cattle  guards,  or  stops,  and  made  them  sufScient  for  the  purpose 
intended. 

Judgment  was  rendered  for  appellee,  from  which  appellant  ap* 
peals.  The  opinion  further  states  the  fEicts  necessary  to  understand 
the  case. 

Stayton,  J. — The  statutes  of  this  State  make  it  the  duty  of  a 
railway  company  to  erect  and  keep  in  repair  all  necessary  cattle 
guards,  at  all  places  at  which  a  railway  enters  an  enclosure,  suffi- 
cient to  protect  everything  therein  from  the  depredations  of  stock 
of  every  description  ;  and  they  also  provide  that  in  case  of  a  fail- 
ure of  any  railway  company  so  to  construct  and  keep  in  repair  such 
cattle  gnards,  such  company  shall  be  liable  to  any  penson  injured 
by  such  neglect  for  all  damages  that  may  result  therefrom.  B.  S., 
Arts.  4240,  4244. 

The  statutes  also  give  to  the  owner  of  any  enclosure  the  right  to 
construct,  or  repair  such  cattle  guards,  at  the  expense  of  a  railway 
company  if  it  fails  to  do  so.    B.  S.,  Art.  4243. 

Tnat  the  crops  of  the  appellee  were  destroved  by  stock  which 
entered  througn  cattle  guards,  which  the  appellant  only  completed 
so  far  as  to  enable  it  to  operate  its  trains,  out  not  so  fully  as  to 
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prevent  the  passage  of  stock  tbrongh  them,  is  well  established  by 
the  evidenoey  and  that  they  had  b^n  in  that  condition  for  a  con- 
siderable time  is  also  shown. 

It  is  claimed  that,  although  it  is  the  duty  of  the  railway  company 
to  erect  and  keep  in  ^ood  order  all  necessary  cattle  gnards,  and  tliat 
for  a  failure  to  do  so  it  becomes  liable  for  any  damages  which  may 
result  from  such  neglect,  yet,  that  a  railway  company  is  not  liable  for 
such  injuries,  if  the  owner  of  the  enclosea  lands  fails  to  construct 
or  repair  such  cattle  guards  as  the  statute  permits  him  to  do.  That 
his  failure  is  contributory  n^ligence,  which  will  preclude  a  recov- 
ery by  him. 

The  general  rule  is  thus  stated :  ^'  It  is  the  duty  of  a  party  to 
protect  himself  from  the  injurious  consequences  of  the  wrongful 
act  of  another  if  he  can  do  so  by  ordinary  effort  and  care,  or  at  a 
moderate  expense,  for  which  effort  and  expense  he  may  charge  the 
wrongdoer.  And  where,  by  the  use  of  such  means  he  may  prevent 
loss,  he  can  only  recover  for  such  loss  as  could  not  thus  be  pre- 
vented."   Fields'  Law  of  Damages,  Sec.  21. 

The  determination  of  this  question  depends  upon  whether  or  not, 
under  idl  the  facts  and  circumstances  in  proo^  the  appellee  used 
ordinary  care,  for  if  he  used  such  degree  of  care  he  cannot  be  said 
to  have  contributed  to  produce  the  injury  of  which  he  complains, 
and  of  which  it  cannot  be  denied  that  the  negligence  of  the  appel- 
lant was  the  proximate  cause.  Shearman  &  Kedfield  on  Neg., 
Sec.  25. 

Bailway  companies  pursue  a  public  employment,  in  the  careful 
exercise  of  which,  in  the  proper  construction  and  maintenance  of 
their  roads,  the  public  is  deeply  interested,  for  upon  this  largely 
depends  the  safety  of  lives  and  property  transported  by  them.  To 
enable  them  so  to  operate  their  business  they  are  given  powers  not 
^ven  to  persons  engaged  in  business  not  public,  through  which 
fliey  are  enabled  to  appropriate  and  exclusively  control  their  road- 
ways. Those  who  unaertake  to  construct  and  operate  railways  do 
so  voluntarily,  and  they  undertake  for  a  degree  of  skill  and  Imowl- 
edge  in  the  business,  and  in  the  selection  of  agents  equal  to  the 
importance  and  risks  incident  to  the  business,  and  also  that  such 
skill  shall  be  faithfully  exercised. 

The  construction  of  railways  is  a  business  not  of  common  knowl- 
edge, but  to  a  large  extent  of  professional  skilL  What  may  be 
done  with  safety  to,  or  about  a  railway  track,  may  not,  even  in  the 
construction  or  repair  of  a  cattle  guard,  be  known  to  a  person  with 
no  experience  or  knowledge  in  reference  to  railway  construction. 
Such  oeing  true,  can  it  be  said  that  the  failure  of  a  larmer,  through 
whose  farm  a  railway  runs,  to  construct  or  repair  a  cattle  guard 
which  the  company  is  charged  by  law,  and  its  own  voluntary  tmder- 
taking,  with  the  duty  of  repairing  or  constructing,  is  a  failure  to 
use  ordinary  care  ? 
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Ify  in  attempting  to  constnict  or  repair  cattle  guards,  a  fanner 
nnskilledin  the  business  should  improperly  perform  the  work,  he 
woald  be  responsible  in  damages  which  might  result  therefrom  ;  he 
having  voluntarily  undertaken  the  work  could  not  claim  exemption. 

If  such  person  voluntarily  undertake  to  employ  another  to  do  the 
work,  the  necessity  of  judging  of  the  capacity  01  the  person  whom 
he  so  employs  is  cast  upon  him,  as  well  as  I'esponsibility  for  injury 
resulting  from  defective  execution  of  the  worx,  for  in  each  case  he 
impliedly  undertakes  for  suiBcient  skill  in  himself,  or  such  person 
as  ne  selects, -to  properly  do  the  work  which  he  voluntarily  under- 
takes. 

We  are  of  the  opinion  that  the  exercise  of  ordinary  care  does  not 
impose  upon  anv  one  the  necessity  of  assuming  such  a  risk  by  hav- 
ing the  work  done  under  his  own  supervision,  nor  by  exercising 
his  judgment  in  the  selection  of  a  person  skilled  in  railway  con- 
struction to  supervise  or  do  the  work,  and  that  a  person  through 
w^hose  enclosure  a  railway  runs  may  leave  the  whole  matter  of  con* 
structin^  and  repairing  stock  guards  in  the  hands  of  those  who 
have  voluntarily  assumed  the  duty,  and  have  impliedly  contracted 
to  perform  it,  without  being  chargeable  with  contributory  negli- 
gence. 

This  is  not  a  case  in  which  the  owner  of  property,  used  in  a 
public  or  dangerous  employment,  has  failed  to  repair  a  known  de- 
fect therein,  caused  by  the  wrong  or  negligence  of  another,  which 
might  have  been  easily  repaired,  and  thereby  a  threatened  injury 
avoided,  as  was  the  case  supposed  in  Loker  v.  Damon  et  al.,  17 
Pick.,  288. 

The  right  of  the  appellee  to  enter  upon  the  appellant's  roadway, 
and  in  any  manner  to  interfere  with  it,  is  only  a  permissive  right 
riven  by  the  statute,  without  which  an  interference  by  him  would 
DO  a  trespass,  which  he  may  exercise  or  not  at  his  option,  without 
liability  to  be  charged  with  contributory  negligence  if  he  elects 
not  to  exercise  it. 

Considering  the  dangerous  character  of  the  business  of  main- 
taining and  operating  railways,  the  high  degree  of  care  necessary 
therein,  and  tne  importance  of  such  companies'  having  the  exclu- 
sive control  over  their  roadways  and  their  construction,  it  would 
seem  that  they  should  not  be  relieved  from  liability  arising  from 
neglect  of  a  duty  imposed  by  statute  in  reference  to  their  roadway 
in  any  case,  under  the  plea  that  the  party  injured  by  their  neglect 
might  have  done  that  which  the  statute  declares  shall  be  performed 
by  such  companies,  and  which  they  have  impliedly  contracted  to 
perform. 

The  facts  in  this  case  justified  the  court  below  in  holding  that 
there  was  no  such  negligence  of  the  appellee  shown  as  would  pre- 
clude a  recovery  by  him. 

The  case  of   Ward  v.  Paducah,  etc.,  R.  R.  Co.,  4  Federal  Re- 
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porter,  863,  upon  which  appellants  rely,  contains  no  contrary 
mling,  bnt  simply  holds  that,  in  the  absence  of  statutory  dnty  rest- 
ing on  a  railroaa  to  construct  cattle  ^ards,  it  is  the  dnty  of  a  far- 
mer to  use  ordinary  care  to  avoid  injury  which  may  result  to  him 
by  the  failure  of  a  railway  company  to  construct  them. 

An  improper  measure  of  damages,  however,  was  applied.  The 
conrt  below  gave  judgment  for  the  value  of  the  crops  which  prob- 
ably would  have  been  raised  on  the  farm  had  the  crops  not  been 
destroyed  before  maturity,  the  value  of  similar  products  being  made 
the  basis,  and  the  probableyield  estimated  from  opinions  of  wit- 
nesses. This  was  error.  The  true  measure  of  damages  was  the 
value  of  the  crops  at  the  time  they  were  destroyed.  Sabine  &  £. 
T.  R.  R.  Co.  V.  Joachimi,  58  Tex.  456. 

In  arriving  at  that,  from  the  nature  of  the  qnestion,  great  liber- 
ality in  making  proof  must  be  allowed,  and  even  the  opinion  of 
witnesses,  quauned  by  experience  to  speak  upon  the  subject,  would 
be  admissible.  1  Wharton  on  Evidence,  sees.  440,  447,  448;  1 
Greenleaf  on  Evidence,  sec  440,  note. 

But  at  last,  the  question  is  what  was  the  Talne  of  the  property  at 
the  time  it  was  destroyed  ? 

That  the  value  of  the  probable  yield  at  the  time  the  crop  would 
have  matured  and  been  gathered,  is  not  the  true  measure  is  evident,, 
for  at  any  stage  in  the  growth  of  a  crop  it  requires  labor  to  culti- 
vate and  gather  it,  more  or  less,  as  the  crop  may  be  advanced,  and 
these  elements  go  into  the  make-up  of  the  value  at  maturity. 

If  the  crop  be  destroyed  before  maturity,  labor  of  the  farmer  is 
not  further  directed  to  it,  and  he  is  free  to  embark  in  other  profit- 
able employment.  To  give  the  value  of  a  matured  and  gathered 
crop  would  be  to  give  compensation  for  labor  never  performed  and 
for  an  injury  never  received. 

The  record  does  not  contain  sufficient  evidence  to  enable  this 
court  to  render  such  a  jud^ent  as  would  be  just  to  both  parties, 
and  for  the  error  indicated  the  judgment  is  reversed  and  the  canse 
remanded. 

Reversed  and  remanded. 

See  Heskett «.  Wabash  St  L.  &  P.  B.  Co.,  and  note,  infra. 
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Heskbtt 
Wababh,  St.  L.  &  p.  Ey.  Oo. 

(Advance  Ocm^  Iowa.    September  10,  1888.) 

Where  a  railroad  is  constmcted  across  unimproved  or  unindoeed  lands, 
and  tlw  land  is  afterwards  improved  or  inclosed,  it  becomes  the  duty  of  the 
company  operating  such  railroad,  under  section  1288  of  the  Code,  to  con- 
struct cattle-guards. 

The  term  '^  cattle-guards,^  as  employed  in  the  statute,  means  such  an  ap- 
pliance as  will  prevent  animals  from  going  upon  the  land  adjoining  the  right 
of  way.  A  pit  under  the  track  does  not  meet  the  re<^uirement  of  the  law, 
and  where  the  owner  of  land  erects  fences  up  to  the  right  of  way  it  is  the 
duty  of  the  railroad  company  to  erect  a  guiffd  or  protection  extending  the 
whole  width  of  the  right  of  way. 

Service  upon  a  station  agent  of  a  railroad  company  in  the  county  where 
the  land  lies,  of  a  written  notice  that  the  owner  was  fencing  his  land,  and 
desired  cattle-guards  placed  at  both  ends  of  the  company's  road  where  it 
passed  in  and  out  of  his  land,  is  sufficient  notice  to  the  company. 

Appeal  from  Wayne  district  court. 

This  is  an  action  at  law,  in  which  the  plaintiff  seeks,  among 
other  things,  to  recover  dama^  of  the  defendant^  which  he  alleges 
accrued  to  him  by  reason  of  uxe  neglect  and  failure  of  the  defend- 
ant to  erect  and  maintain  proper  cattle-guards  where  the  railroad 
of  the  defendant  enters  ana  leaves  the  improved  land  of  the  plain- 
tiff. There  was  a  trial  b^  the  court  without  a  jury,  and  a  judgment 
was  rendered  for  the  plamtiff. 

Defendant  appeals. 

F.  T.  Hughes  and  W.  H.  Tedford,  for  appellant 

W.  F.  Howell,  for  appellee. 

BoTHBOOX,  J. — 1.  The  learned  jnd^  of  the  district' court  made 
certain  findings  of  fact  in  the  case.  The  facts  found  are  not  in 
dispute.  From  this  finding  of  facts  it  appears  that  when  the  de- 
fendant constructed  its  railroad  the  plaintiff's  land  (so  far  as  the 
rights  of  the  parties  in  this  controversy  are  involved)  was  unim- 
proved and  unfenced.  After  the  railroad  was  constructed  and  in 
operation  the  plaintiff  proceeded  to  inclose  his  land  up  to  the  rail- 
road right  of  way,  and  he  gave  the  defendant  notice  that  he  was 

her 

-,-      ,by  

points,  but  at  the  other  no  attempt  was  made  to  construct  any 
cattle-guards.    The  defendant  had  not  fenced  its  right  of  way,  and 
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by  reason  of  the  want  of  cattle-f^oards  acroes  the  railroad  track  and 
right  of  way  the  plaintifPs  crope  were  injored  by  trespassing 
animals. 

The  first  question  made  by  counsel  for  appellant  is  that  where  a 
railroad  is  constructed  across  unimproved  or  unindoeed  land,  and 
the  land  is  afterwards  improved  or  inclosed,  the  law  imposes  no 
obligation  upon  the  company  operating  the  railroad  to  construct 
cattle-guards.  The  obligation  to  erect  cattle-guards  by  railroad 
companies  is  found  in  section  1288  of  the  Ck>de,  and  is  as  follows : 
^^  Every  corporation  constructing  or  operating  a  railway  shall  make 
proper  cattle-guards  where  the  same  enters  or  leaves  any  improved 
or  fenced  land,  .  .  .  and  any  railway  company  n^lecting  or  re- 
fusing to  comply  with  the  provisions  of  this  section  shall  be  liable 
for  all  damages  sustained  oy  reason  of  such  n^Iect  and  refu^ 
and,  in  order  for  the  injured  party  to  recover,  it  shall  only  be 
necessary  for  him  to  prove  such  neglect  or  refusal."  We  think  it 
is  veiy  clear  that  this  provision  of  the  law  is  applicable  to  lands 
which  are  improved  or  inclosed  after  the  construction  of  a  rail- 
road, as  well  as  before  its  construction.  Such  appears  to  be  its 
plain  meaning,  and  it  cannot  be  made  plainer  by  argument  or  illus- 
tration. Besides,  the  construction  contended  for  by  counsel  for 
appellant  would,  in  effect,  preclude  the  inclosure  and  protection  of 
the  wild  lauds  through  which  many  of  the  railroads  in  the  state 
are  now  in  operation.  By  omitting  to  fence  the  right  of  way 
(which  a  railroad  company  may  lawfully  do),  and  by  failure  to 
make  cattle-guards,  the  lands  through  which  a  railroad  passes  could 
not  be  inclosed. 

2.  The  plaintiff  inclosed  his  entire  land  up  to  the  right  of  way, 
and  the  district  court  held  that  the  plaintiff  had  no  rignt  to  fence 
further,  or  across  the  right  of  way,  and  that  the  defendant's  obliga- 
tion tq  make  proper  cattle-guards  was  not  performed  by  merely 
digging  a  pit  under  the  railroad  track.  In  other  words,  the  court 
held  that  it  was  the  duty  of  the  defendant,  not  only  to  make  a  pit 
under  its  track,  but  to  guard  the  whole  width  of  its  right  of  way 
by  suitable  fences  or  other  protection.  '  The  appellant  combats  this 
conclusion  of  law,  and  insists  that  defendant  was  not  required  to 
fence  across  its  right  of  way,  ^^  and  connect  its  pit  with  the  ad- 
joining inclosure."  Whether  this  obligation  exists  must,  we  think, 
be  determined  by  the  rights  which  the  respective  parties  have  in 
the  right  of  way  taken  for  the  purposes  of  the  railroad.  The  rail- 
road company  is  the  owner  of  its  right  of  way,  at  least  so  long  as 
it  is  used  for  railroad  purposes.  '^  It  may,  within  its  location, 
erect  buildings  required  in  its  business,  or  allow  others  to  erect 
them ;  use  the  materials  found  within  it,  as  stone,  gravel,  and  tim- 
ber, in  the  construction  of  its  line ;  remove  dwelhng-houses  from 
it ;  erect  fences  along  the  track,  which  will  exclude  adjoining 
owners  from  crossing.     It  may  use  its  location  for  purposes  of  its 
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railroad,  and  is  itself  the  judge  of  the  exigency  requiring  such 
nse.  Pierce,  Bailw.  159-161 ;  and  see  Hougan  v.  Milwaukee  & 
St.  P.  R.  Co.  35  Iowa,  558. 

Under  our  statute  the  above  enumeration  of  rights  in  the  land 
taken  for  railroad  purposes  is  qualified  by  the  farm  crossings  pro- 
vided by  law.  With  this  exception  the  owner  of  the  adjoining 
lands  has  no  right  to  enter  upon  the  right  of  way  without  the  con- 
sent of  the  railway  company.  Now,  when  the  plaintiff  in  this  case 
erected  his  fences  to  the  line  of  the  right  of  way,  he  had  no  right 
to  build  upon  the  right  of  way  without  the  consent  of  the  defend- 
ant, and  with  such  consent  he  was  under  no  legal  obligation  to  do 
so.  He  could  not  be  required  to  inclose  his  land  in  separate  fields 
by  fencing  along  the  right  of  way,  because  the  law  requires  suit- 
able cattle-guards  put  in  for  the  very  purpose  of  effecting  a  single 
inclosure  on  both  sides  of  the  right  of  way.  The  term  "  cattle- 
guards"  has  no  peculiar  signification.  In  the  sense  in  which  it  is 
employed  in  the  statute  it  means  such  an  appliance  as  will  prevent 
animals  from  going  upon  the  land  adjoining  the  right  of  way.  A 
pit  under  the  trad^  does  not  meet  the  requirement  of  the  law. 
We  think  a  proper  cattle-guard,  under  the  facts  of  this  case,  im- 
ports  a  guard  or  protection  extending  the  whole'width  of  the  right 
of  way. 

8.  Lastly,  it  is  contended  that  no  proper  notice  was  given  to  the 
defendant  to  make  the  cattle-guards.  It  appears  from  the  findings 
of  fact  that  a  written  notice  was  served  on  the  defendant's  station 
agent  at  Corydon,  in  Wayne  county,  that  the  plaintiff  was  fencing 
his  land,  and  wanted  cattle-guards  ^'  placed  at  ooth  ends  of  the  de- 
fendant's road,  where  it  passed  in  and  out  of  his  land."  This 
notice  was  sufficient.  Service  of  an  original  notice  in  an  action 
against  a  railroad  company  may  be  made  upon  any  station  or  ticket 
agent  in  the  county.  Oode,  §  2611.  The  statute  does  not,  in 
terms,  require  a  notice  to  erect  cattle-guai-ds  to  be  given  to  the 
company.  Whether  such  notice  is  necessary  we  need  not  deter- 
mine. If  it  is  required,  surely  notice  upon  an  agent,  upon  whom 
service  of  an  original  notice  in  an  action  may  be  made,  is  sufficient. 

Affirmed. 

Cattle  Guards. — See  as  to  the  obligation  of  a  railroad  company,  with  re- 
gard to  the  coDBtruction  and  maintenance  of  cattle-guards,  the  following 
authorities:  Dunnigan  v.  Chicago,  etc.,  R.  Co.  18  Wise.  28;  New  Albany, 
etc.,  R.  Co.  f>.  Pace,  18  Ind.  411;  Pittsburgh,  etc.,  R.  Co.  9.  Ely,  66  Ind. 
667;  Indianapolis,  etc.,  R.  Co.  v,  Irish,  26  Ind.  268;  Indianapolis,  etc.,  R. 
Co.  «.  Eibby,  28  Ind.  480 ;  Fremont,  etc.,  R.  R.  Co.  f>.  Lamb,  6  Am.  &  Eng. 
R.  R.  Cas.  847;  Lake  Shore  &  Mich.  S.  R  Co.  v.  Sharpe,  7  Am.  &  Eng.  R.  R. 
Cas.  648;  St.  Louis,  etc.,  R.  Co.  v.  Edwards,  7  Am.  &  Eng.  R.  R.  Cas.  647; 
St.  L.,  S.  &  F.  R.  Co.  f>.  Shoemaker,  11  Am.  &  Eng.  R  R.  Cas.  879;  Union 
Pac.  R.  Co.  V.  Harris,  11  Am.  &  Eng.  R.  R  Cas.  481;  St.  L.,  W.  &  W.  R  Co. 
V.  Cure,  11  Am.  &  Eng.  R  R.  Cas.  468;  Mudhenk  v.  C.  I.  R  Co.  11  Am.  & 
Eng.  R.  R.  Cas.  468;  Cleveland,  etc.,  R  R.  Co.  v,  Newcrander,  11  Am.  & 
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£ng.  R.  R.  Caa.  480;  Cleary  «.  Borlingion  &  M.  R.  Co.  11  Am.  &  Eng.  B.  R. 
Cas.  498;  TexM  &  St  LoaiB  R.  Oo.  o.  Toung,  supra;  MiBBOuri  Pftdfic  R.  Co. 
«•  ManBon,  supn. 


Fabbbll 

V. 

Union  Tbubt  Coupant. 

(77  MUiouri  BeporUj  475.) 


The  complaint  in  this  case,  an  action  'upon  the  statute  to  recover  double 
damages  for  kUling  stock,  examined,  and  Meld  to  contain  ayermenta  sufficient 
after  verdict  to  show  that  the  stock  entered  upon  the  track  at  a  point  not 
within  the  limits  of  an  incorporated  town  or  city. 

The  trustee  of  a  railroad  company,  running  and  operating  in  that  capacity 
a  railroad  within  this  State,  is  liable  for  injuries  to  animals,  under  section 
809,  Revised  Statutes,  1879. 

Appeal  from  Monroe  Circuit  Court. 

Smith  &  KrauthoS  and  Thomas  J.  Portis  for  appellant. 

F.  C.  Farr  for  respondent. 

Henby,  J. — This  action  was  institnted  before  a  justice  of  the 
peace,  and  the  following  is  the  statement  of  the  cause  of  action 
filed: 

''  The  plaintiff  states  that  the  defendant,  the  Union  Trust  Com- 
pany of  "New  York,  is  a  corporation  incorporated  under  and  by  the 
law  of  New  York,  and  as  such,  on  or  about  the  24th  day  of  J  nly, 
1878,  said  company,  as  trustee  for  the  Missouri,  E^nsas  &  Texas 
B.  B.  Co.,  under  the  laws  of  the  State  of  Missouri,  had  possession 
of  and  was  opei*ating  a  railroad  running  in  and  through  Monroe 
county,  Missouri,  known  as  the  Missouri,  Kansas  &  Texas  Bailroad, 
and  that  said  railroad  ran  through  and  along  an  inclosed  field  of 

SlaintiS's  in  Marion  township,  in  Monroe  county,  Missouri ;  that 
efeudant,  on  the  day  and  year  aforesaid,  had  wholly  failed  and 
neglected  to  erect  or  maintain  good  and  substantial  fences  along 
the  sides  of  its  said  railroad  where  the  same  so  passes  through  ana 
along  said  inclosed  field,  as  defendant  was  required  to  do  under  the 
law  of  the  State  of  Missouri  in  such  cases  made  and  provided ;  that 
by  reason  of  such  failure  and  neglect  of  the  defendant  to  erect  and 
maintain  fences  as  aforesaid,  a  certain  roan  horse  of  the  yalne  of  $80, 
a  certain  brown  horse  mule  of  the  value  of  $80,  a  certain  mouse- 
colored  mare  mule  of  the  value  of  $35,  and  a  certain  mouse-colored 
horse  mule  of  the  value  of  $40,  all  then  and  there  being  the  prop- 
erty of  the  plaintiff,  got  on  the  track  of  the  said  railroad,  so  operated 
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by  the  defendant,  on  or  abont  the  35th  day  of  Julj,  1878,  and  the 
defendant  on  the  day  and  year  last  aforesaid,  by  its  agents,  servants 
and  employes,  while  mnning  its  engines  and  cars  suong  and  over 
the  tracK  of  its  said  railroad,  in  said  township  of  Marion,  in  Monroe 
county,  and  in  and  through  plaintifPs  endosed  field,  ran  its  said 
engines  and  cars  against  and  apon  said  horse  and  three  mules,  and 
thei^by  then  and  there  killed  said  horse  and  three  mules,  so  that 
they  were  wholly  lost  to  plaintiff ;  that  said  horse  and  mules  were 
so  killed  at  a  point  on  said  railroad  which  was  not  enclosed  by  a 
good  and  substantial  fence,  and  at  a  point  on  said  railroad  that  was 
not  a  public  crossing,  and  a  point  within  the  enclosed  field  of  plain- 
tiff, as  aforesaid/' 

On  a  trial  in  the  justice's  court  plaintiff  had  judgment,  from 
wliich  defendant  appealed  to  the  circuit  court  of  Monroe  county, 
where  plaintiff  agam  obtained  a  judgment,  from  which  this  appeal 
is  prosecuted. 

One  of  the  points  relied  upon  for  a  reversal  is,  that  the  statement 
is  defective  in  not  alle^ng  that  the  animals  killed  entered  upon 
the  track  of  the  railroad  at  a  point  not  within  the  limits  of  an  in- 
eorporated  town  or  city.  It  is  alleged  that  they  entered  upon  the 
track  where  it  ran  through  plaintiff's  enclosed  field,  in  Marion  town- 
ship, and  it  is  fairly  inferable  from  the  statement,  that  the  field 
was  not  within  the  limits  of  an  incorporated  town  or  city.  This, 
after  verdict,  must  be  held  a  sufScient  averment  of  that  fact.  Be- 
sides, if  the  killing  had  occurred  vdthin  the  limits  of  a  town  or  city, 
whether  in  an  enclosed  field  or  not,  the  action  could  not  be  main- 
tained under  the  43d  section  of  the  Corporation  Act,  but  should 
have  been  based  upon  the  5th  section  of  the  Damage  Act.  Elliott 
V,  Hann.  &  St.  Jo.  B.  R.  Co.,  66  Mo.  683.  This  suit  was  based  upon 
the  43d  section.  The  petition  states  the  facts  which  bring  the  case 
within  the  provisions  of  that  section,  and  this,  in  connection  with 
the  fact  above  noticed,  sufficiently  averred  the  fact  which  it  is 
alleged  was  omitted,  especially  after  verdict. 

It  is  also  contended  tnat  in  no  event  is  the  defendant  liable  under 
the  43d  section,  because  it  is  penal  in  its  nature,  and  by  its  terms 
applies  only  "  to  railroad  corporations  formed  or  to  be  formed  in 
tnis  State,"  and  "corporations  to  be  formed  under  this  article,"  and 
"railroad  corporations  running  or  operating  any  railroad  in  this 
State."  The  Union  Trust  Company  of  New  York,  it  is  alleged,  is 
a  corporation  formed  under  the  laws  of  New  York,  and  it  is  not 
alleged  that  it  is  a  railroad  corporation,  but  it  is  sued  as,  and  averred 
to  be,  "trustee  for  the  Missouri,  Kansas  &  Texas  R.  B.  Co.,"  and 
in  that  capacity  was  running  and  operating  the  road.  In  Turner 
V.  Hann.  &,  St  Jo.  B.  B.  Co.,  6  Am.  &  Eng.  B.  B.  Cas.  68,  it  was 
held  that  for  an  injury  infiicted  by  a  train  of  cars  passing  over  that 
road,  while  in  the  hands  of  a  receiver  who  was  managing  and  operat- 
ing it  to  the  exclusion  of  the  company,  the  latter  would  not  be  liable. 
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It  was  not  expresfilj  decided  that  the  receiver  would  be,  but  we  see  no 
reason  why  he  should  not.  He  stands  in  the  place  of  the  company, 
represents  the  company,  and  while,  not  directly,  the  railroad  com- 
pany is  ultimately  responsible,  because  damages  recovered  against 
the  receiver  in  such  a  case,  he  may  charge  to  the  company  in  his 
settlement.  Shearman  &  Eedfield  on  Neg.,  §  76.  If  the  defend- 
ant in  this  case  is  not  responsible,  then  it  wei'e  an  easy  matter  for  a 
railroad  corporation  to  avoid  all  the  duties  imposed  upon  it  by  the 
statute,  by  simply  transferring  the  road  to  a  trustee,  to  run  and 
operate  it  for  the  benefit  of  the  company. 
The  judgment  is  affirmed.    All  concur. 

Fences  Need  not  be  Constructed  in  Towns  and  Cities. — ^In  some  States  it 
is  specially  provided  by  statute  that  a  railroad  company  need  not  construct 
fences  in  towns  and  cities.  Where  there  is  no  such  express  stiitutory  pro- 
vision, an  exception  to  that  effect  is  implied  in  the  terms  of  the  statutes  re- 
lating to  fences.  Meyer  e.  North  Missouri  R.  Co.,  85  Mo.  852 ;  Iba  e.  Hanni- 
bal &  St.  Joe  R.  Co.,  45  Mo.  470;  Ellis  v.  Pacific  R.  Co.,  48  Mo.  231 ;  Ed- 
wards o.  Hannibal,  etc.,  R.  Co.,  66  Mo.  571 ;  Cousins  v.  Hannibal,  etc.,  R  Co., 
66  Mo.  572;  Elliott  v.  Hannibal,  etc.,  R.  Co.,  66  Mo.  683;  Ohio,  etc.,  R  Co. 
V,  Irwin,  27  111.  178;  Chicago,  etc.,  R  Co.  v.  Rice,  71  III.  567;  Toledo,  etc., 
R.  Co.  V,  Spangler,  71  111.  568;  Davis  «.  Burlington,  etc.,  R  Co.,  26  Iowa, 
549;  Rogers  v,  Chicago,  etc.,  R  Co.,  26  Iowa,  558;  Indiana  B.  <&  W.  R  Co. 
V,  Leak,  supra;  Wymore  «.  Hannibal  &  St.  Joe  R  Co.,  supra;  Coyle  e.  Chi- 
cago M.  &  St.  P.  R  Co.,  supra. 

Liability  of  Receivers  by  Statute. — ^Receivers  are  sometimes  made  liable, 
specially  by  statute,  jointly  or  severally  with  the  company  for  injuries  to  ani- 
mals. The  action  may  be  brought  against  the  company  alone  for  such  acts 
done  while  a  receiver  is  in  possession,  and  the  suit  may  be  prosecuted  against 
the  corporation  after  the  decree  appointing  a  receiver,  just  as  well  as  before. 
Louisville,  New  Albany  &  Chicago  R.  R  Co.  t^.  Cauble,  46  Ind.  277;  McEin- 
ney  v.  Ohio  &  Mississippi  R  R.  Co.,  22  Ind.  99;  Ohio  &  Mississippi  R  R 
Co.  V.  Fitch,  20  Ind.  498;  Brown  f>.  Wabash  R  Co.,  1  Am.  &  Eng.  R.  R  Cas. 
626;  F.  L.  &  T.  Co.  v.  Central  R.  R  Co.,  1  Am.  &  Eng.  R.R  Cas.  630;  Kain 
«.  Smith,  2  Am.  &  Eng.  R.  R  Cas.  545;  Barton  e.  Barbour,  4  Am.  &  Eng.  R. 
R  Cas.  1 ;  Ex  Parte  Brown,  9  Am.  &  Eng.  R  R  Cas.  623;  Rogers  e.  Mobile 
&  Ohio  R.  Co.,  12  Am.  &  Eng.  R  R  Cas.  443. 

Some  authorities  impose  upon  the  receiver  a  full  personal  liability  as  com- 
mon carriers  when  they  are  doing  business  as  such.  Blumenthal «.  Brainerd, 
88  Yt.  402;  Newell  v.  Smith,  49  Yt.  255;  Paige  e.  Smith,  99  Mass.  395; 
Kinney  v.  Crocker,  18  Wis.  74;  Allen  «.  Central  R.  R  42  Iowa,  683;  Wabash 
R.  R  Co.  e.  Brown,  5  Brad.  111.  590;  Kain  v.  Smith,  2  Am:  &  Eng.  R  R  Cas. 
545. 
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Heibkell. 

(Adoanee  Cfcue,  Ohio.    Mofreh  6,  1888.) 

An  owner  of  land  through  which  a  railroad  passes  agreed  with  the  railroad 
company  to  maintain  and  keep  in  repair  a  line  of  fence  on  the  south  side  of 
the  road,  and  the  company  agreed  to  do  the  like  on  the  north  side.  After- 
wards the  company,  for  its  own  convenience  in  rebuilding  a  bridge  over  a 
stream  of  water  there  situate,  removed  a  portion  of  the  fence  on  tne  south 
side  of  the  road,  and,  when  the  bridge  was  completed,  instead  of  restoring 
the  portion  of  fence  removed,  constructed,  as  a  substitute  therefor,  wing 
fences  from  the  abutments  of  the  bridge,  over  its  right  of  way,  to  the  ends 
of  the  old  fence,  so  as  to  prevent  the  passage  of  stock  from  the  adjacent  fields 
to  the  railroad.  The  portions  of  fence  thus  substituted  for  the  part  of  the 
old  fence  which  had  been  removed  were  accepted  by  the  land  owner  as  an 
inclosing  fence  to  his  fields. 

SM:  1.  By  accepting  the  new  wing  fences  as  a  part  of  the  line  of  fence 
inclosing  his  adjacent  fields,  it  became  the  duty  of  the  land  owner  to  keep 
the  same  in  repair. 

2.  Occasional  repairs  of  the  new  wing  fences  by  the  company  did  not 
release  the  land  owner  from  his  duty  to  keep  the  same  in  repair. 

8.  Such  land  owner  is  without  remedy  where  his  stock  passes,  by  neglect 
to  make  such  repairs,  to  the  track  of  the  railroad  and  is  killed  by  a  passing 
train,  unless  it  be  shown  that  the  killing  was  caused  by  negligence  m  run- 
ning the  train. 

4.  .The  burden  of  proving  such  n^ligence  rests  on  the  plaintiff.  It  can- 
not be  inferred  from  the  fact  of  kHUng.  Railroad  Co.  v.  McMUlen,  87  Ohio 
St.  654. 

Ebbob  to  the  District  Court  of  Madisou  Coanty. 

The  original  action  was  brought  by  Daniel  O.  Heiskell  against 
the  Pittsburgh,  Cincinnati  &  St.  Louis  Ry.  Co.,  in  the  common 
pleas  of  Madison  county,  to  recover  the  value  of  three  colts  and  a 
sow  killed  on  the  twenty-fifth  of  April,  1874,  upon  the  line  of  de- 
fendant's road  by  passing  trains,  through  the  negligence  of  defend- 
ant in  maintaining  sufficient  fences,  and  in  the  management  of  its 
running  trains. 

The  defendant  denied  negligence  on  its  nart,  and  alleged  ^^  that 
by  a  written  agreement  between  the  plainti^  and  defendant's  lessor, 
dated  Noveniber,  1853,  the  plaintiff  was  bound  to  keep  up  and 
maintain  the  fence  at  the  place  where  the  animals  came  upon  the 
track,  and  that  at  the  time  of  the  injury  the  animals  were  trespass- 
ing on  defendant's  track,  by  reason  of  the  carelessness  of  the  plain- 
tin  in  not  keeping  up  the  fences  which  he  was  bound  to  maintain." 

The  plaintin  replied  that  the  contract  relied  on  was  without  con- 
sideration and  had  been  abandoned  by  the  parties. 

A  verdict  and  judgment  was  rendered  for  the  plaintiff  for 
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$818.06.  Divers  exceptions  having  been  taken,  the  defendant 
brought  this  proceeding  in  the  district  conrt  where  it  was  reserved 
for  decision  here. 

MoIlvainb,  J. — The  oontroIUnff  facts  in  this  case  were  so  clearly 
proved  by  the  testimony,  all  of  which  is  set  out  in  the  record,  that 
the  principal  question  before  us  is,  whether  or  not  the  verdict  was 
contrary  to  law. 

The  facts  may  be  stated  thus :  Previous  to  the  year  1853,  the 
Columbus  &  Xenia  B.  R.  was  constructed,  from  east  to  west, 
through  the  plantifPs  farm,  and,  within  its  limits,  across  the  Little 
Miami  river  on  a  wooden  bridge,  and  on  each  side  of  the  road  a 
fence  had  been  built  by  the  plaintiff.  On  the  8th  of  November, 
1853,  that  company  and  the  plaintiff  entered  into  the  following 
agreement  in  writing,  to  wit : 

"  In  consideration  of  one  hundred  and  forty-one  87-100  dollars 
paid  me  by  the  Columbus  &  Xenia  S.  K.  Co.  for  one  half  of  the 
division  fence  built  bv  me  alon^  the  line  of  the  said  road  through 
my  land,  I  bind  myself  and  assigns  to  keep  up  forever  one  half  of 
said  division  fence ;  the  said  company  to  have  the  right  to  select 
which  side  they  will  take  in  the  above  purchase.  The  other  side 
to  be  kept  up  by  me  as  aforesaid.  I  also  bind  myself  to  make 
satisfactory  conveyance  of  the  right  of  way  o.ne  hundred  feet  wide 
through  my  said  land,  which  lies  west  of  South  Charleston  in  Clark 
county,  adjoining  Webster's  land  on  the  west." 

"  Nov.  8, 1853. 

"  [Signed.]  Daniel  O.  Hsiseell.'' 

By  this  agreement,  and  the  selection  thereunder,  the  plaintiff 
became  bound  to  maintain  the  fence  on  the  south  side  of  tne  road, 
and  the  company,  the  fence  on  the  north  side.  Such  was  the  rela- 
tion of  the  parties  when  the  Columbus  and  Xenia  Company  leased 
its  road  to  tne  defendant,  and  the  same  relation  between  the  plain- 
tiff and  defendant  was  afterwards  recognized  and  acted  upon  with- 
out question  or  interference  in  any  manner  until  the  year  1863, 
when  defendant  reconstructed  the  bridge  over  the  river  by  substi- 
tuting iron  for  wood,  and  in  so  doing,  for  convenience'  sake,  re- 
moved about  eighty  feet  of  plaintiff's  rail  fence  on  the  south  side 
of  the  road  including  the  part  extending  across  the  river.  After 
the  rebuilding  was  completed,  the  defendant,  instead  of  restoring 
the  portion  of  the  rail  fence  which  had  been  removed,  constructed 
wing  fences  of  posts  and  boards  from  the  abutments  of  the  bridge 
on  each  side  of  the  river  to  the  contiguous  ends  of  the  rail  fence, 
thus  completing  the  separation  of  the  defendant's  track  from  the 
adjacent  pasture  lands  of  the  plaintiff  by  a  good  and  sufficient 
fence.  Tliis  change  and  substitution  by  the  defendant  was  acqui- 
esced in  and  adopted  by  the  plaintiff,  by  the  construction  of  flood 
gates  across  the  river  between  the  abutments,  thus  completing  a 
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continnoiis  line  enclosing  his  pasture  lands  on  the  south  side  of  the 
road. 

These  wing  fences,  without  any  further  express  agreement  be- 
tween the  parties,  continued  to  be  used  as  parts  of  the  division 
fence  between  the  railroad  and  the  plaintiff's  lands,  until  the  hap- 
pening of  the  grievances  herein  complained  of,  on  the  25th  of 
April,  1875.  Durine  this  period  these  wings  had  been  repaired, 
on  several  occasions  oj  the  defendant,  and  on  one  or  more  occa- 
sions by  the  plaintiff.  Oh  the  25th  of  April,  1875,  the  wing  fence 
on  the  west  side  of  the  river  was  insufficient,  for  want  of  repairs, 
for  the  purpose  of  turning  stock,  a  fact  then  known  to  the  plaintiff, 
by  reason  whereof,  the  pGuntiff's  stock  escaped  from  the  adjoining 
pasture  and  went  upon  the  railroad  track  where  they  were  killed 
by  passing  trains. 

The  testimony  does  not  show  any  negligence  on  the  part  of  the 
defendant  in  the  management  of  the  trains  at  the  time  of  the  in- 
jury ;  but,  rather,  that  they  were  being  run  with  ordinary  and 
reasonable  care. 

TTpon  the  foregoing  state  of  facts  we  think  the  verdict  should 
have  been  for  the  defendant.  And  on  the  trial  below  the  court 
charged  the  jury  to  the  same  effect. 

There  is  no  room  for  dispute,  that,  as  between  these  parties 
previous  to  the  year  1§68,  the  plaintiff  was  bound  to  maintain  and 
keep  in  repair  the  entire  line  of  fence  on  the  south  side  of  the 
railroad^  so  far  as  the  same  was  located  through  his  lands.  We 
concede,  that  in  1863  when  the  railroad  company  removed  a  part 
of  this  line  near  the  river,  for  its  own  convenience  in  rebuilding 
the  bridge,  the  plaintiff  was  thereby  released  from  its  duty  to  the 
defendant  in  respect  to  the  portion  of  fence  so  removed  until  the 
same  was  restored  by  the  defendant.  But  when  restored  the  con- 
ventional rifi^hts  and  duties  of  the  parties  again  attached. 

It  18  Claimed,  however,  that  the  part  ofTe  fence  removed  was 
not  restored.  Strictly,  this  claim  is  true.  The  rail  fence  was  not 
rebuilt  nor  was  any  substitute  replaced  on  the  same  site.  But  a 
post  and  board  fence  was  constructed  from  the  abutments  of  the 
oridge  and  connected  with  the  ends  of  the  rail  fence  which  had 
not  been  removed,  as  a  substitute  for  the  part  removed.  True,  the 
plaintiff  might  have  objected  to  the  substitute,  but  he  did  not.  On 
the  other  hand  he  accepted  it  and  adopted  it  as  a  part  of  the  divi- 
sion line  of  fence  between  the  parties.  By  so  doing,  we  think,  the 
duty  to  keep  the  substituted  part  in  repair  attached  to  the  plaintiff 
under  the  former  agreement  of  the  parties.  Such  was  the  instruc- 
tion given  to  the  jury  by  the  court  below,  and  we  can  see  no  error 
in  it.  But  if  there  were  doubt  on  this  point,  it  is  perfectly  clear, 
that  by  the  use  and  adoption  of  this  new  line  by  the  plaintiff  as  a 
means  of  enclosing  his  adjacent  fields,  the  same  became  a  division 
fence  between  the  parties  and  the  duty  of  keeping  it  in  repair  de- 


£58  FRITZ  9.  KANSAS  OXTT,  STC,  B.  00« 

Tolved  upon  both  parties;  and  each  was  gailty  of  negligence  In 
suffering  it  to  be  oat  of  repair.  Fences  between  railroad  and  other 
improved  lands  are  put  on  the  same  footing  with  other  partition 
fences  (Sec.  3  of  the  act  of  1859,  S.  &  C.  332),  and  such  partition 
fences  are  kept  in  repair  by  adjoining  owners  (Sec.  2  of  the  act  of 
1840,  S.  A  C.  649).  So  that  in  either  view,  the  plaintiff  having 
failed  to  keep  this  fence  in  repair  and  having  permitted  his  stocK 
to  escape  through  the  same,  knowing  it  to  be  insufficient,  whereby 
they  were  killed  bv  passing  trains,  should  not  have  recovered  for 
the  injury  to  which  ne  thus  contributed,  without  proof  of  negli- 
gence on  the  part  of  defendant  in  the  management  of  its  trains. 

On  the  question  of  negligence  in  the  management  of  the  trains, 
at  the  time  the  plaintiff's  stock  was  killed,  in  view  of  the  ruling  in 
R.  B*  Co.  v»  McMillen,  37  Ohio  St  554,  we  are  clearly  satisfied 
that  the  judgment  in  favor  of  the  plaintiff  cannot  be  sustained  on 
this  ground. 

Judgment  reversed  and  cause  remanded. 

Contracts  at  to  Fencing. — ^As  to  the  constniction  of  oontractB  between  a 
land  owner  and  a  railroad  comfMuiy  with  r^ard  to  the  erection  and  mainte- 
nance of  fences,  see  the  following  authorities:  Qaimby  «.  Vermont,  etc.,  R. 
Co.,  28  Vt.  888;  Trow  v.  Vermont,  etc.,  R.  Co.,  24  Vt.  488;  Drake  «.  Phila., 
etc.,  R.  Co.,  51  Pa.  St.  240;  In  re  Rensselaer  &  8.  R  Co.,  4  Paige,  558; 
LottisYille,  etc.,  R  Co.  «.  Milton,  14  B.  Monr.  75-,,  Louisville,  etc.,  R  Co.  v. 
Ballard,  2  Mete.  (Ey.)  177;  Indianapolis,  etc.,  R  Co. «.  Brownenburg,  32 
Ind.  200;  Gorman  «.  Pacific  R  R.  Co.,  26  Mo.  442;  Corry  e.  Gt.  Western  R 
Co.,  2  Am.  &  Eng.  R  R  Cas.  612;  Stringer  c.  Keokuk,  etc.,  R  Co.,  11  Am. 
&  Bng.  R  R  Cas.  608. 


Fbttz 

V. 

Kansas  Omr,  St.  J.  &  C.  B.  R  Oo. 

(Advance  OoMe^  Icwa.    Jum  18,  1888.) 

Where  a  petition  alleses  that  a  railroad  was  <<  nnfenced  "  at  a  place  where 
plaintiffs  stock  was  killed,  and  that  the  defendant  had  a  right  to  fence  at 
snch  place,  the  petition  must  be  constmed  to  describe  the  condition  of  the 
absence  of  a  fence  caused  by  remoyal  or  destruction  of  a  fence  before 
existing. 

Where  the  evidence  shows  that  trains  had  been  running  for  two  months 
over  a  railroad  where  the  fences  had  been  destroyed  by  a  flood,  and  that 
during  that  time  defendant  had  failed  to  restore  such  fences,  the  jury  are 
warranted  in  finding  that  defendant  did  not  use  reasonable  diligence  m  le- 
f  encing  its  track. 
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Instnictions  that  are  not  excepted  to  will  be  regarded  as  the  law  of  the  case. 
The  evideDce  in  this  case  was  sufficient  to  sustain  the  verdict,  and  the 
judgment  must  be  sustained. 

Appeal  from  Pottawattamie  circuit  court. 

Action  to  recover  for  the  killing  and  injuring  of  certain  live 
stoek  owned  by  plaintiff,  by  a  train  operated  by  defendant  upon 
its  railroad.  The  injuries  were  done  at  a  point  upon  defendant's 
road  where  it  was  lawful  to  erect  a  fence.  There  was  a  verdict 
and  judgment  thereon  for  plaintiff.    Defendant  appeals. 

Sapp  &  Lyman,  for  appellant. 

Watkins  &  Williams^  for  appellee.  * 

Beok,  J. — 1.  The  petition  alleges  that,  plaintiff's  stock  was  in- 

{'nred  on  the  first  day  of  August,  1881,  at  a  point  where  defendant 
lad  the  right  to  fence  its  track.  The  answer  denies  generally  all 
allegations  of  the  petition,  and  as  a  special  defense  avers  that  prior  to 
the  first  of  April,  1881,  the  railroad  of  defendant  at  the  point  where 
the  injury  occurred  was  fenced,  but  that  at  and  subsequent  to  that 
date  the  country  through  which  the  railroad  was  constructed  was  in- 
undated by  a  great  flood  and  overflow  of  the  Missouri  river,  which 
destroyed  nearly  the  entire  road-bed  and  the  fences  erected  by  de- 
fendant. It  is  alleged  that  defendant  exercised  all  reasonable  dili- 
fence,  and  made  every  possible  effort  to  restore  the  track  and  re- 
uild  the  fences,  but  it  was  impossible  to  erect  the  fence  at  the 
place  where  plaintiff's  stock  was  injured.  The  circuit  court  gave 
to  the  jury  instructions  applicable  to  the  issues  presented  by  the 
pleadings,  to  which  defendant  took  no  exceptions.  Certain  in- 
structions requested  by  defendant  the  court  refused  to  give,  to 
which  defendant  excepted.  A  motion  for  a  new  trial,  based  upon 
rulings  upon  the  instructions,  and  the  alleged  conflict  of  the  ver- 
dict with  the  evidence  and  the  instructions  given,  was  overruled. 
The  alleged  errors  assigned,  and  pressed  in  argument,  relate  to  the 
refusal  of  one  instruction  and  the  insufBciency  of  the  evidence  to 
support  the  verdict.  These  points,  and  no  others,  demand  attention. 
2.  The  defendant  asked  an  instruction  to  the  effect  that  if  the 
jury  found  that  the  road  had  been  fenced  the  plaintiff  cannot  re- 
cover, for  the  reason  that  the  petition  claims  to  recover  on  the 
ground  that  defendant  failed  to  fence,  and  not  on  the  ground  of  a 
failure  to  keep  the  fence  in  repair,  or  rebuild  the  fence  after  it  was 
destroyed.  The  defendant  insists  that  a  claim  to  recover  for  a 
failure  to  fence  is  not  supported  by  evidence  of  a  failure  to  keep 
the  fence  up  or  in  repair.  We  need  not  decide  the  point  here 
raised,  as  it  is  not  in  the  case.  The  petition  alleges  that  the  road 
was  '^  unfenced,"  and  that  defendant  had  a  right  to  construct  a 
fence  at  the  place  where  the  injury  was  done.  The  word  "  un- 
fenced  "  means  that  no  fence  existed  at  the  time,  and  would  dcr 
scribe  the  condition  of  the  absence  of  a  fence  caused  by  the  removal 
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or  destmciion  of  a  fence  before  existing.  No  objection  was  made 
to  the  petition  on  the  ground  that  this  all^ation  as  to  the  fence 
was  not  sufficiently  explicit.  The  evidence  showing  the  destruc- 
tion of  the  fence,  ana  that  no  fence  had  been  afterwards  con- 
structed, supports  the  allegation  of  the  petition.  The  objection 
urged  by  defendant  is  not  well  taken. 

3.  The  instructions  given  are  to  the  effect  that  defendant,  in  the 
exercise  of  reasonable  diligence,  was  entitled  to  sufficient  time  to 
rebuild  the  fences  after  the  destruction,  and  that  the  jury,  in  de- 
termining whether  proper  diligence  was  used  in  restoring  the 
f ences,^should  consider  the  extent  of  the  destruction  of  defendant's 
road-bed  and  fences,  the  duration  of  the  flood,  and  all  the  sur- 
rounding circumstances.  If  they  found  defendant  had,  under  all 
these  circumstances,  used  reasonable  diligence  to  rebuild  the  fence, 
it  was  not  liable.  The  instructions  given,  as  we  have  before  re- 
marked, were  not  excepted  to  b^  defendant ;  they  must  be  regarded 
as  the  law  of  the  case  without  inquiry  into  their  correctness.  The 
counsel  for  defendant  insist  that  tne  evidence  is  insufficient  to 
support  the  finding  of  the  jury  under  these  instructions.  We 
thmk  the  verdict  cannot  be  disturbed  on  this  ground.  It  is  shown 
that  trains  ran  regularly  prior  to  the  first  of  June,  the  road-bed 
having  been  in  many  places  entirely  rebuilt,  and  in  some  instances 
changed.  The  road,  it  is  tnie,  was  rough — very  much  like  a  new 
road,  we  infer — and  slow  time  was  made  by  the  trains ;  but  it  was 
used  by  regular  trains  after  the  first  of  June.  The  defendant, 
then,  omitted  to  put  up  the  fences  for  two  months  after  the  road 
was  so  far  restored  as  to  permit  its  regular  use.  We  may  regard 
the  road,  after  the  flood,  as  a  new  road,  and  surely  defendant  can 
claim  no  more  favorable  view.  We  would  not  nold  a  new  road 
exempt  from  the  requirements  of  the  statutes  for  two  months  after 
trains  commenced  running  regularly  upon  it,  upon  the  ground  that 
it  was  found  impossible  to  erect  fences  within  that  time.  We 
think  that  when  trains  are  run  regularly  over  a  road,  the  statute 
charging  liability  in  the  absence  of  fences  is  applicable.  We  do  not  ' 
regard  defendant  as  entitled  to  the  application  of  a  rule  different 
from  this.  The  evidence  establishing  the  facts  we  have  just  stated 
is  found  in  defendant's  abstract  We  find  it  unnecessary  to  con- 
sult the  amended  abstract  at  all. 

4.  Counsel  for  defendant  insist  that  the  evidence  fails  to  support 
the  verdict,  in  that  there  is  not  sufficient  proof  upon  which  they 
were  authorized  to  find  that  a  train  operated  by  defendant  injured 
plaintiff's  stock.  It  is  shown  that  another  railroad  company  used 
the  track  in  running  its  trains.  It  cannot  be  said  that  there  is 
such  an  absence  of  evidence  upon  this  point,  as  to  require  the  ver- 
dict to  be  set  aside.  We  discover  proof  from  which,  we  think,  the 
jury  could  have  found,  in  the  exercise  of  an  intelligent  and  honest 
discretion,  that  the  stock  of  plaintiff  was  injured  by  defendant's 
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train.  The  foregoing  discussion  disposes  of  all  the  questions  pre- 
sented in  argument  by  defendant's  counsel.  We  find  it  unnecessary 
to  consider  many  propositions  of  law  and  many  authorities  cited, 
for  the  reason  that  they  do  not  control  the  decision  of  the  case,  not 
being  applicable  thereto. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Duty  of  Company  to  Repair  Fencoi — A  railroad  compaDy  is  bound  to  use 
ordinary  diligence  in  keeping  its  fences  in  repair.  Estes  v.  Atlantic,  etc., 
R.  Co.,  63  Me.  309;  Henderson  v,  Chicago,  etc.,  R.  Co.,  43  Iowa,  620;  Lem- 
mon  «.  Chicago,  etc.,  R.  Co.,  82  Iowa,  151;  Stephenson  v.  Grand  Trunk  R. 
Co.,  35  Mich.  328;  Clardy  «.  St.  Louis,  etc.,  R.  Co.,  7  Am.  &  Eng.  R.  R. 
Cas.  556. 

When  Negligence  Inferred  from  Lapse  of  Time  During  Which  Fence  Is 
in  Bad  Repair. — Where  a  fence  has  once  been  properly  constructed  and 
subsequently  falls  into  disrepair,  the  company  cannot  be  held  liable  unless 
it  is  shown  that  they  had  notice  of  the  defect,  or  such  a  time  has  elapsed  that 
they  ought  to  have  informed  themselves  of  it.  Norris  v,  Androscoggin  R. 
Co.,  89  Me.  274;  Brady  v.  Rensselaer,  etc.,  R.  Co.,  1  Hun  (N.  Y.),  878; 
Wheeler  v.  Erie  R.  Co.,  2  N.  T.  S.  C.  635;  Murray©.  New  York,  etc.,  R.  Co., 
4  Eeyes,  274;  Murray  v.  New  York,  etc.,  R.  Co.,  8  Abb.  App.  Dec.  843; 
Chicago,  etc.,  R.  Co.  v,  Barrie,  55  111.  227;  Chicago,  etc.,  R.  Co.  «.  Urn- 

S honour,  60  111.  198;  Robinson  v.  Grand  Trunk  R.  Co.,  82  Mich.  823; 
tephenson  v.  Grand  Trunk  R.  Co.,  35  Mich.- 323;  Braun  v,  Milwaukee,  etc., 
R  Co.,  21  Wise.  89;  Billiard  «.  Chicago,  etc.,  R.  Co.,  37  Iowa,  442;  Davis 
e.  Chicago,  etc.,  R.  Co.,  40  Iowa,  292;  Henderson  v.  Chicago,  etc.,  R  Co., 
48  Iowa,  620;  Chicago,  etc.,  R.  Co.  v.  Sanders,  85  111.  288;  Jones  v.  C.  & 
N.  W.  R  Co.,  1  Am.  &  Eng.  R  R  Cas.  61 ;  Varco  ».  C.  M.  &  St.  P.  R  Co., 
11  Am.  &  Eng.  R  R  Cas.  419. 

Company  Bound  to  Repair  Oniy  Within  Reasonabie  Timet — ^No  lapse  of 
time  is  of  itself  conclusive  that  the  company  knew  or  ought  to  have  known 
of  the  defect  in  the  fence.  Each  case  depends  on  its  own  circumstances. 
The  company  is  bound  to  repair  only  within  a  reasonable  time  after  the  de- 
fect becomes  apparent,  all  the  circumstances  being  taken  into  account. 
Toledo,  etc.,  R.  Co.  v,  Cohen,  44  Ind.  444;  Cleveland,  etc.,  R.  Co.  v.  Brown, 
45  Ind.  91;  McDowell  v.  New  York,  etc.,  R  Co.,  37  Barb.  196;  Perry  «. 
Dubuque,  etc.,  R.  Co.,  36  Iowa,  102;  Jefferson ville,  etc.,  R  Co.  v.  Nichols, 
30  Ind.  821;  Chicago,  etc.,  R  Co.  v.  Harris,  54  111.  528;  Henderson  «. 
Chicago,  etc.,  R.  Co.,  48  Iowa,  620;  Chicago,  etc.,  R  Co.  e.  Barrie,  55 
HL  227. 


0.  0.  a  &  I.  R.  R.  Oo. 

V. 
SOUDDBB. 

(Adwmce  Gate,  Ohio.    June  19,  1888.) 

It  wae  the  duty  of  the  railroad  company,  under  the  act  of  April  18, 1874, 
(71  O.  L.  85),  and  under  a  contract  with  8.,  to  keep  the  fences  enclosing  its 
ndlroad,  running  through  the  lands  of  8.,  in  repair,  so  that  they  would  turn 
stock.    The  fence  was  out  of  repair  and  the  railroad  company  had  reasonable 
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opportunity  to  know  of  these  defects.  They  were  also  known  to  8.  With 
this  knowledge  8.  continued  to  pasture  his  hogs  in  the  adjoining  field,  from 
which  some  of  them  escaped  by  means  of  the  defects  and  went  upon  the 
track  of  the  railroad  company  and  were  there  killed  by  passing  trains  with- 
out negligence  upon  the  part  of  the  company  in  the  running  of  its  locomo- 
tives  and  cars. 
MM  that  8.  was  not  guilty  of  contributory  negligence. 

Erbob  to  the  District  Court  of  Butler  County, 

In  1876,  the  railroad  of  the  plaintifE  in  error  ran  through  the 
lands  of  Scndder.  In  a  woods  pasture  and  stubble  field  adjoinin^^ 
the  railroad  track,  Scndder  pastured  bis  hogs.  Between  the  field 
and  the  railroad  track  the  railroad  company  had  erected  a  post  and 
board  fence.  Said  fence  was  bat  four  boards  high.  The  spaces 
between  the  second  and  third  boards  from  the  bottom  were  too 
large.  Large  gullies  had  been  washed  under  said  fence  after  it 
was  built  and  into  said  railway,  by  rain  falling  upon  Scudder's  farm 
and  running  upon  the  railroad  track.  On  account  of  these  and 
other  defects,  hogs  could  escape  from  the  field  and  go  directly  upon 
the  railroad  track.  The  railroad  company  had  ample  opportunity 
to  know  of  these  defects,  and  they  were  also  known  to  Scndder. 
Upon  three  occasions,  June  15,  1876,  July  1,  1876,  and  September 
11, 1876,  hogs  belonging  to  Scudder  went  from  the  field  through 
these  defects  in  the  ^nce,  upon  the  railroad  track  and  were  killed 
by  the  railroad  company's  locomotives  and  cars.  There  was  no 
negligence  upon  the  part  of  the  agents  of  the  company  in  mnning 
the  locomotives  and  cars.  There  was  also  uncontradicted  evidence 
tending  to  show  that  the  railroad  company  had,  prior  to  1876,  con- 
tracted with  Scudder  to  keep  said  fence  in  good  repair,  so  that  it 
would  turn  Scudder's  stock. 

In  the  court  of  common  pleas,  Scudder  sought  to  and  did  recover 
from  the  railroad  company  the  value  of  the  hogs  thus  killed.  Tlie 
district  court  affirmed  the  judgment  of  the  court  of  common  pleas. 
This  court  is  asked  to  reverse  the  judgment  of  the  district  court. 

Thomas  Milliken  and  H.  H.  Poppleton,  for  plaintiff  in  error. 

Aaron  Wesco,  for  defendant  in  error. 

Nash,  J. — ^The  defendant  in  the  court  of  common  pleas  present- 
ed several  special  charges  which  it  asked  the  court  to  give  to  the 
jury,  which  requests  were  refused.  To  certain  parts  of  the  charge 
of  the  court  as  given,  the  defendant  excepted.  The  principal 
question  raised  by  these  refusals  and  the  exceptions  is:  "was 
Scudder  guilty  of  contributory  negli^nce  in  pasturing  his  ho^  in 
the  field  belonging  to  him,  when  he  knew  that  there  were  su<3i  de- 
fects in  the  fence  separating  the  field  from  the  railroad  that  the 
hogs  could  go  through  them  from  the  field  upon  the  track  of  the 
raihroad  company." 

At  the  time  of  the  injuries  complained  of  by  Scudder  the  act  of 
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April  18j  1874,  (71  O.  L.  85  Sec.  1),  was  in  force,  and  by  it  it  was 
the  duty  of  tlie  railroad  company  to  conBtmct  a  ^od  and  sufficient 
fence  to  tnm  stock  between  its  track  and  Scndder's  field,  and  if 
sach  a  fence  had  been  constructed  it  was  the  duty  of  the  company 
at  its  own  expense  to  keep  said  fence  up  in  good  repair.  The  evi- 
dence  also  showed  that  a  contract  existed  between  ocudder  ai^d  the 
railroad  company  by  virtue  of  which  the  railroad  company  had 
agreed  to  do  substantially  what  was  its  duty  to  do  under  the  statute. 
Tnis  contract  was  made  sometime  prior  to  the  first  accident  com- 
plained of  and  the  three  accidents  covered  a  period  of  about  three 
months.  During  all  this  time  the  agents  and  servants  of  the  com- 
pany were  daily  going  over  the  road.  It  had  ample  opportunity 
to  know  of  the  defects  in  the  fence.  We  think  that  Scudder  in 
usin^  the  field  for  pasturing  was  not  guilty  of  such  contributory 
negligence  as  would  preclude  his  recovery.  The  duty  to  construct 
and  maintain  the  fence  was  placed  upon  the  railroad  company  not 
only  by  contract,  but  also  by  the  statute  of  April  14,  18t4,  The 
principal  object  had  in  view  by  the  makers  oi  that  law  was  the 
protection  of  the  public  and  not  alone  the  protection  of  the  land 
owner.  To  hold  otherwise  than  we  do  would  virtuiJly  nullify  the 
statute  in  many  cases.  It  certainly  was  not  the  intention  oi  the 
general  assembly,  that  land-owners  should  abandon  the  use  of  their 
fields  for  the  reason  that  railroads  neglect  to  perform  a  duty  to  the 
public  enjoined  upon  them  by  statute.  In  our  conclusion  we  are 
sustained  by  the  courts  of  various  states.  Shepard  v.  B.  N.  Y.  & 
E.  K.  R.  Co.,  36  N.  Y.  641 ;  T.  W.  &.  W.  Ey.  Co.  v.  Gary,  39 
Ind.  218 ;  Hammond  v.  C.  &  N.  W.  Rv.  Co.,  43  la.  168 ;  Gardner 
V.  Smith,  7  Mich.  410 ;  McCoy  v.  Cal.  P.  E.  R.  Co.,  40  Cal.  532 ; 
Wilder  v.  Maine  Central  R.  R.  Co.,  65  Me.  332. 

Former  decisions  of  this  court  have  been  rendered  under  the  act 
of  March  25,  1859,  (S.  &.  C.  331),  which  provides  that.fences  sepa- 
rating a  railroad  track  from  adjacent  lands  should  be  treated  and 
maintained  as  partition  fences.  The  act  of  1874  provided  that  such 
fences  should  be  kept  in  repair  by  railroad  companies.  Therefore 
the  conclusion  reached  by  us  is  not  in  confiict  with  previous  deter- 
minations. 

Judgment  affirmed. 

» 

Duty  of  Railroad  Company  to  Repair. — Ab  to  the  duty  of  a  railroad  com- 
pany to  repair  its  fences  and  the  question  of  the  lapse  of  time  from  which 
notice  of  a  defect  may  be  inferred,  see  Fritz  v.  Kansas  City,  Bt.  J.  &  C.  B.  R 
Co.,  and  note,  supra. 

Contributory  Negligence, — The  land-holder  cannot  be  deprived  of  the 
right  to  make  a  proper  use  of  his  land  by  the  failure  of  the  railroad  company 
to  perform  their  statutory  duty  of  keeping  the  fence  in  repair.  He  is  not 
therefore  guilty  of  contributory  negligence  in  placing  cattle  in  a  field  where 
be  knows  the  fence  is  not  in  good  repair.  Rogers  v,  Newburyport  R.  Co.,  1 
Allen,  16;  Shepard  v,  B.  N.  Y.  &  E.  R.  Co.,  35  N.  Y.  641;  Hammond  v,  C. 
A  N.  W.  R.  Co.,  43  Iowa,  168;  McCoy  «.  California,  etc.,  R.  Co.,  40 Cal.  532; 
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Wilder  «.  Maine  Central  R  R.  Co.,  65  Me.  882;  T.  W.  &  W.  R  Co.  «.  Cary, 
89  Ind.  218. 

It  has  been  intimated  that  under  certain  circumstances  such  conduct  may 
be  contributory  negligence  for  the  jury.  Poler  9.  New  York,  etc.,  R  Co.,  15- 
N.  Y.  476. 

The  doctrine  above  laid  down  is  strictly  confined  to  breach  of  statutory 
duty  on  the  part  of  the  railroad  company  to  fence.  Teny  «.  New  York,  etc.,, 
R  Co.,  22  Barb.  675. 


Case 

V. 

8t.  Loitib  &  8as  Francisco  R.  R  Co.,  Appellant. 

(75  Minowri  BeparU,  668.) 

If  a  railroad  company  has  once  erected  a  good  and  substantial  fence  along- 
its  road,  as  requirea  by  law,  its  only  remaining  duty  is  to  use  proper  diligence 
in  keeping  the  fence  in  ordinary  repair;  if  in  spite  of  such  diligence  animals 
come  upon  the  track'  through  breaks  in  the  fence  caused  by  others,  and  are 
injured,  the  company  will  not  be  liable. 

If  the  owner  of  an  animal  killed  upon  a  railroad  track  uses  or  gives  away 
the  carcass,  the  company  will  be  entitled  to  have  the  value  of  the  carcass  de* 
ducted  in  estimating  the  damages. 

This  was  was  an  action  upon  the  statate  to  recover  double  dam* 
ages  for  the  killing  of  certain  hogs  belonging  to  plaintiff.  There 
was  evidence  tending  tp  show  that  at  tne  place  where  the  hogs 
came  upon  the  track  defendant  had  erected  and  diligently  tried  to 
maintain  a  fence  sach  as  the  law  requires,  .bat  in  spite  of  all  the 
watchfulness  its  servants  conld  exercise  planks  were  often  torn  off 
and  carried  away  by  persons  strangers  to  the  company,  and  that 
the  fence  had  been  examined  and  found  secure  shortly  before  the 
killing  of  plaintiff's  hogs ;  and  that  the  hogs  came  upon  the  track 
through  a  nole  made  by  a  plank  being  torn  off.  Deiendant  asked 
an  instruction  to  the  effect  that  if  the  jury  believed  these  to  be  the 
facts,  their  verdict  should  be  for  the  defendant ;  but  the  court  re- 
fused to  give  it.  Other  facts  appear  in  the  opinion.  There  was  a 
.verdict  and  judgment  for  double  the  value  of  the  hogs,  and  defend- 
ant appealea. 

John  O'Day,  for  appellant. 

Where  fences  have  once  been  erected  as  required  by  law,  the 
company  is  only  liable  for  a  negligent  failure  to  maintain  such 
fences,  and  it  is,  therefore,  entitled  to  a  reasonable  time  in  which 
to  make  repairs  after  having  knowledge  of  a  defect  therein,  or  after 
that  perioa  has  elapsed  in  which  by  the  exercise  of  reasonable  diU- 

fence  it  could  have  knowledge  of  such  defect.     Clardy  v.  R'y  Co., 
3  Mo.  576 ;  Shear.  &  Redf .  on  Negligence,  §  459 ;  1.  &  St  L.  R. 
B.  Co.  V.  Hall,  88  111.  368.     A  railroad  company  is  required  to  use 
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only  ordinary  care  to  keep  fences  in  repair  after  they  have  once 
been  substantially  built.  Lemraon  v.  E.  K.  Co.,  32  Iowa,  151.  The 
statute  does  not  make  the  company  absolutely  liable  for  injuries 
resulting  from  a  casual  defect  in  the  fencing.  In  such  cases  its 
liability  is  a  question  of  neglect  of  duty.  Murray  v.  R.  R.  Co.,  4 
Keyes,  274 ;  W heeler  v.  R.  R.  Co.,  N.  Y.  S.  C.  (Thomp.  &  Cook)  274; 
R.  JR.  Co.  V,  Enoch,  42  Miss.  603.  If  the  fence  was  torn  down 
by  the  act  of  strangers,  the  company  would  not  be  liable  until  after 
the  lapse  of  sufficient  time  for  the  company  in  the  exercise  of  rea- 
sonable diligence  to  discover  and  repair  the  injury  to  fence.  Com- 
panies are  not  bound  to  do  impossible  things,  nor  to  keep  a  con- 
stant patrol  day  and  night.  111.  Cent.  R.  R.  Co.  v.  Swearingen,  47 
111.  206 ;  s.  c,  33  111.  289 ;  C.  &  N.  W.  R.  R.  Co.  v.  Barrie,  55  111. 
226 ;  I.  &  St.  L.  R.  R.  Co.  t?.  Hall,  88  111.  457.  If  the  fence  is  re- 
paired within  a  reasonable  time,  the  company  is  not  responsible 
under  the  statute  for  cattle  entering  through  tlie  breach.  111.,  etc., 
R.  Co.  V.  Dickerson,  27  111.  55 ;  Toledo,  etc.,  R.  Co.  v.  Daniels,  21 
Ind.  256 ;  Indianapolis  R.  Co.  v.  Truitt,  24  Ind.  162 ;  Toledo,  etc., 
R.  R.  Co.  V.  Fowler,  22  Ind.  316 ;  Murray  v.  R.  R.  Co.,  4  Keyes, 
274. 
Nixon  &  Wallace,  for  respondent. 

Sherwood,  C.  J. — I.  There  was  obvious  error  in  refusing  to 
submit  to  the  jury  the  question  whether  due  diligence  had  been 
used  by  defendant's  agents  to  discover  defects  in  the  fence  along 
its  line  of  road.  After  a  good  and  substantial  fence  has  been  built 
by  a  railroad  company,  as  in  the  case  at  bar,  its  sole  remaining  duty 
is  to  use  proper  diligence  in  keeping  the  fence  in  suitable  repair ; 
and  that  defendant's  agents  had  peirormed  this  duty  is  established 
by  witnesses  introduced  on  its  behalf,  and  this  was  sufficient  to  base 
an  instruction  upon.  Clardy  v.  R.  R.  Co.,  73  Mo.  576.  Any  other 
doctrine  than  this,  in  regai'd  to  the  duty  of  the  company,  would 
m^e  it  the  insurer  of  ^nces  which  it  is  required  to  build  and 
maintain. 

II.  There  was  error  also  in  instructing  the  jury  to  assess  the 
damages  of  plaintifi  at  double  the  value  of  the  hogs  killed,  and  for 
this  reason :  The  testimony  of  plaintiff's  own  witness  shows  that 
plaintiff  used  one  of  the  hogs  himself  and  gave  the  other  to  wit- 
ness, and  that  the  hogs  when  dead  were  worth  $10  apiece.  The 
benefit  thus  received  from  the  hogs  when  killed,  should  have  been 
allowed  to  reduce  the  damages  claimed,  in  a  manner  proportionate 
to  such  benefit.  Jackson  v.  R.  R.  Co.,  74  Mo.  526.  Therefore, 
judgment  reversed  and  cause  remanded. 

ObHgation  to  Repair  Fences. — On  this  point  see  Fritz  «.  Kansas  City,  Bt. 
J.  &  0.  B.  R.  Co.,  and  note,  supra. 

Measure  of  Damages. — On  this  point  see  Bampsell  v,  Chicago  &  Qrand 
Trunk  R.  Co.  and  note,  infra. 
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Bavaob 
GmcAoo,  M.  &  St.  P.  Bt.  Go. 

{Advanee  Oaae,  JUnnsaata.    Januartf  19,  1884.) 

Where  a  railroad  corporation  had  inclosed  its  line  of  road  with  a  barbed- 
wire  fence,  except  a  ffateway  into  plaintiiTs  field,  which  it  had  negligently 
left  open,  and  throng  which  plaintiff's  horses  escaped  within  its  right  of 
Way,  where  they  were  suddenly  frightened  by  an  approaching  car,  and  were 
thereby  caused  to  run  yiolently  against  the  adjoining  railroad  fence  and  were 
seriously  injured  tiiereby,  hM,  that  the  question  of  defendant's  liability  waa 
properly  left  to  the  jury  upon  the  eTidence,  and  that  the  negligence  of  the 
Company  in  leaving  open  the  fence  miffht,  under  the  circumstances,  in  con* 
taection  with  l^e  act  of  its  senrants  in  operating  the  road,  be  deemed  the 
proximate  cause  of  the  injury. 

Appeal  from  an  order  of  the  district  court,  tSeott  coanty. 
Brown  and  Hawkins,  for  respondent,  Mary  Savage 
L.  Van  Slyck  and  H.  H.  Tidd,  (D.  S.  W egg,  of  coilMel),  for 
appellant,  the  Chicago,  M.  &  St.  P.  By.  Co. 

Yakdebbubgh,  J. — The  only  question  in  this  case  is  whether 
there  is  evidence  sufficient  to  support  a  verdict  in  plaintiff's  favor, 
or  whether  the  defendant's  motion  to  dismiss  the  action  should 
have  been  granted.  The  action  is  brought  for  damages  for  injury 
to  plaintiff^  horses,  alleged  to  have  resulted  from  the  negligence 
of  defendant  corporation  in  failing  to  fence  its  right  of  way  ad- 
joining plaintiff's  land.  It  appears  that  the  defendant  had  com- 
pleted tne  fence  alonff  plaintiff's  field,  except  openings  left  for 
gates,  through  which  the  horses  escaped  upon  the  defendant's  right 
of  way,  where  they  were  feeding,  wlien  defendant's  servants,  who 
bad  been  at  work  on  the  fence,  placed  a  hand  car  upon  the  track 
and  commenced  to  run  it  in  the  usual  way.  On  its  approach,  the 
horses  suddenly  took  fright  and  ran  back  into  the  wire  fence  and 
were  seriously  injured.  The  nature  and  extent  of  the  injury 
shows  that  they  must  have  been  greatly  excited  and  have  rushed 
with  great  violence  against  the  lence.  From  this  evidence  the 
jury  were  warranted  in  finding  that  the  horses  ran  away  from  the 
car  and  against  the  fence  through  fright,  caused  by  the  motion  and 
noise  of  the  hand  car ;  and  that  they  were  exposed  to  this  danger 
through  the  neglect  of  the  company  to  complete  its  fence  so  as  to 
exclude  animak  from  its  land.  We  think  this  question  was 
properly  left  to  the  jury,  and  their  verdict  necessarily  includes  the 
nnding  that  horses  wi]l  naturally  act  in  that  way  under  such  cir- 
cumstances, and  that  such  and  similar  results  might  reasonably  be 
anticipated  from  the  operation  of  cars  and  machinery  upon  the 
track  by  defendant;  so  that  the  negligence  of  the  company  in 
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leaving  open  the  fence,  in  connection  with  the  acts  of  its  servants 
in  operating  the  road,  might  properly  be  considered  the  proximate 
cause  of  the  injury.  Young  v.  R.  R.  Co.,  44  Iowa,  1T4 ;  Maher 
V.  Winona  &  8t.  r.  R.  Co.,  ante,  105.  Here  the  animals  were 
partially  hemmed  in,  so  to  speak,  between  the  fence  and  the  track, 
so  that  if  frightened  by  cars  there  would  be  danger  of  just  such  a 
casualty. 

The  cases  cited  by  appellant  from  the  Indiana  and  Missouri 
courts  are  not  in  point,  because  the  statutes  of  those  states,  in 
reference  to  railroad  fences,  provide  only  for  the  recovery  of 
damages  for  injuries  to  animals  caused  by  actual  collision  upon  the 
track.  The  Minnesota  statute  is,  however,  very  broad.  The 
omission  to  fence  is  negligence  per  se,  and  the  company  is  made 
^^  liable  for  all  damages  sustained  by  any  person  in  consequence  of 
Buch  failure  or  neglect." 

The  jury  have  &und  that  defendant's  negligence  in  leaving  open 
the  fence  caused  the  exposure  of  the  anima£  to  a  danger  arising 
from  the  operation  of  the  railway,  and  the  court  cannot  sav,  as 
matter  of  law,  that  the  alleged  cause  is  too  remote.  It  was  niirly 
a  question  for  the  jury.  M.  &  St.  P.  R.  Co.  v.  Kello^,  94  U.  S. 
474 ;  Powell  v.  Deveney,  3  Cush.  305 ;  Marble  v.  Worcester,  4 
Gray,  395.  We  are  referring  in  this  opinion  to  a  class  of  damages 
arism^  solely  from  the  railroad,  or  operations  connected  with  it, 
and  which  might  have  been  avoided  by  the  discharge  of  the  statu- 
tonr  duty  to  fence.    Young  v.  R.  R.  Co.,  supra. 

In  this  case,  had  the  horses  been  driven  along  in  front  of  a  rail- 
way train,  by  fright  occasioned  by  it,  into  a  bridge  or  an  excava- 
tion within  the  railroad  fences,  or  against  a  similar  barbed-wire 
fence  running  transversely  from  the  lateral  fence  to  a' cattle-guard, 
the  liability  of  the  company  would  doubtless  seem  plainer ;  but  we 
think  the  case  at  bar  was  equally  for  the  jniy. 

Order  affirmed. 

See  Holder  «.  Chicago,  Bt  LouIb  &  New  Orleans  R.  Co.,  and  notei  infra. 


Holder 

V. 

Ohioaoo,  St.  Louis  &  Kew  Obleanb  R  R  Oa 

(11  Tmneuee  Beporti,  176.) 

The  proviBions  of  the  Code,  sec.  1166,  sub-sec.  6,  prescribing  the  duty  of  a 
railroaa  company,  when  an  animal  appears  on  the  road,  to  prevent  an  accident, 
do  not  apply  in  a  case  where  the  injury  to  stock  is  not  the  direct  result  of  the 
moving  train,  and  the  company  is  not  liable  for  an  accident  in  which  they 
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were  innocent  of  all  blame,  merely  because  one  of  the  requirements  of  the 
statute  was  not  complied  with. 

Where,  therefore,  a  mule  jumped  on  the  track  of  a  railroad  company  in 
front  of  a  movins  train,  ran  on  the  road  for  two  hundred  yards,  and  then  on 
a  trestle,  from  which  it  leaped  and  was  killed,  the  train  being  stopped  lye- 
fore  reaching  the  trestle,  it  was  not  error  to  charge  the  jury:  ''If  you  find 
that  the  defendant's  train  was  stopped  before  it  reached  or  overtook  the  plain- 
tifTs  mule,  and  that  the  mule  was  frightened  at  the  time,  and  ran  along  the 
track  of  defendant's  road,  and  jumped  off  and  killed  itself,  the  defendant 
would  not  be  liable  CTen  if  all  &e  statutory  precautions  were  not  complied 
with  by  the  defendant. 

Appeal  in  error  from  the  Law  Court  at  Hnmbddt    J.  T. 
Cartbel,  J. 
McDearraon  &  Tyree,  for  Holder. 
Hill  &  Willvunsony  for  railroad. 

Cooper,  J. — Action  for  the  value  of  a  mule,  in  which  the  ver- 
dict and  judgment  were  in  favor  of  the  defendant,  and  the  plaintiff 
appealed  in  error. 

The  defendant's  train  was  going  north  on  schedule  time  on  an 
up-grade,  having  to  pass  a  trestle  about  twenty-five  feet  high.  The 
evidence  tends  to  show  that  when  the  train  was  within  about  two 
hundred  yards  of  the  trestle,  the  mule  of  the  plaintiff  jumped  on  the 
track  some  thirty  yards  in  front  of  tlie  engine,  whereupon  tlie  en- 
gineer  at  once  sounded  the  whistle,  reversed  the  engine,  applied 
the  air  brakes,  and  stopped  the  train  within  forty  feet  of  the  south 
end  of  the  trestle.  Tliere  was,  however,  testimony  to  the  effect 
that  the  whistle  was  not  sounded.  The  mule,  it  seems,  ran  along 
the  road  in  front  of  the  train  and  on  to  the  trestle,  from  which  it 
jumped  and  was  killed.  The  judge,  among  other  things  not  ex- 
cepted to,  charged  the  jury  as  follows  :  "  If  you  find  that  the  de 
f endant's  train  was  stopped  before  it  I'eached  or  overtook  the  plain- 
tiff's mule  colt,  and  that  the  mule  was  frightened  at  the  time  and 
ran  along  the  defendant's  road,  and  jumped  off  and  killed  itself, 
then  the  defendant  would  not  be  liable,  even  if  all  the  statutory 
precautions  were  not  complied  with  by  the  employes  of  the  de- 
fendant." 

.  The  Code,  sec.  1166,  sub-sec.  5,  provides  that  when  any  person, 
animal  or  other  obstruction  appears  upon  the  roadway  of  a  railroad 
company,  ^^the  alarm  whistle  shall  be  sounded,  the  brakes  put 
down,  and  everv  possible  means  employed  to  stop  the  train  and 
prevent  an  accident."  By  sec.  1167  every  railroad  company  that 
fails  to  observe  these  precautions  ^'  shall  be  responsible  for  all  dam- 
ages to  persons  or  property  occasioned  by  or  resulting  from  any 
accident  or  collision  that  may  occur." 

The  argument  on  behalf  of  the  plaintiff  in  error  is,  that  when 
any  obstruction  appeal's  on  the  road  all  the  requirements  of  the 
statute  must  be  complied  with,  if  possible,  under  the  penalty,  in 
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case  of  failure,  of  liability  for  all  dama^  to  persons  or  property 
occasioned  by  or  resulting  from  any  accident  or  collision  tnat  may 
occur;  and  that  the  damages  in  this  case  resulted  from  the  accident 
which  occurred-  This  court  has  certainly  held  the  requirements  of 
the  statute  to  be  mandatory  in  all  cases  falling  clearly  within  its 
provisions.  The  rulings  were  at  first  that  a  failure  to  comply  with 
all  the  requirements  rendered  the  company  liable  for  an  injury  by 
collision  even  where,  as  by  the  sudden  jumping  of  an  animal  on  the 
track,  it  was  impossible  for  want  of  time  to  compW  with  all  of  the 
requirements :  Nashville  &  Chattanooga  R.  E.  Co.  v.  Thomas,  6 
Heis.,  262.  The  court  has  since  modified  the  construction  of  the 
statute  so  as  not  to  demand  impossibilities :  East  Tennessee  &  Vir- 
ginia R.  R.  Co.  V.  Scales,  2  Lea,  688.  And  I  have  myself  grave 
doubts  whether  the  rulings  ought  not  still  further  to  be  restricted 
by  Construing  the  statute  as  throwing  the  burden  of  proof  on  the 
company  if  all  the  requirements  are  not  complied  with,  and  leaving 
to  the  jury  to  determme  as  a  matter  of  fact  whether  the  omission 
of  one  or  more  of  the  requirements  contributed  to  the  occurrence 
of  the  accident.  I  doubt  whether  a  party  can  legally  be  held  liable 
in  damans  for  a  mere  omission  to  perform  a  mechanical  act,  which 
can  be  clearly  shown  not  to  have  contributed  to  the  injury  for 
which  the  damages  are  claimed.  It  looks  to  me  like  violating  fun- 
damental principles  of  right  under  the  idea  of  obedience  to  a  legisla- 
tive mandate,  wnen  the  statute  does  not  plainly  require  it,  and  would 
probably  be  unconstitutional  if  it  did.  Be  this  as  it  may,  all  of 
the  decisions  of  this  court  were  in  cases  where  the  death  or  injury, 
for  which  damages  were  claimed,  was  directly  occasioned  by  col- 
lision with  the  train  of  cars.  This  is  the  first  case  in  which  it  has 
been  sought  to  extend  the  construction  of  the  statute  to  an  injury 
not  thus  occasioned.  The  defendant's  train  did  not,  according  to 
the  hypothesis  of  the  charge  complained  of,  strike  the  plaintiff's 
mule  at  all,  and  was  stopped  as  soon  as  could  possibly  be  Gone  after 
the  animal  was  seen.  The  charge  further  proceeds  on  the  theory 
that  the  animal,  after  unexpectedly  jumping  on  the  track,  in  itis 
fright,  for  which  the  company  was  in  no  way  responsible,  ran  along 
the  track  about  two  hundred  yards,  and,  after  failing  to  leave  the 
roadway  where  it  could  do  so  with  safety,  jumped  off  at  a  danger- 
ous point  and  killed  itself.  The  omission  of  the  company  to  com- 
ply with  the  statutory  requirements,  if  it  made  any,  was  in  failing 
to  blow  the  alarm  whistle,  the  blowing  of  which  would  almost  cer- 
tainly have  added  to  the  fright  of  the  animal.  wAjid  the  question 
is  whether  the  company  shall  be  held  liable  for  a  loss  to  wnich,  al- 
though the  innocent  cause,  it  in  no  way  contributed,  and  which  was 
not  occasioned  by  a  collision  with  its  train.  The  statute,  as  con- 
strued, is  suf&ciently  severe  on  the  railroad  companies  wnere  the 
injury  complained  of  is  directly  infiiicted.  And  we  are  not  inclined 
to  extend  it  to  cases  in  which  the  train  is  not  the  proximate  cause 
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of  the  loss,  and  the  accident  not  the  result  of  the  omission  of  any 
statutory  requirement,  but  of  the  animal's  own  act  If  it  had 
jumped  off  the  road  at  a  safe  place,  and  killed  itself  by  running 
against  a  tree  or  a  stone,  it  womd  scarcely  be  contended  that  the 
railroad  company  would  be  liable  merely  because  it  omitted  to 
sound  the  whistle.    In  principle,  the  two  cases  are  identical. 

In  the  argument  on  behalf  of  the  appellant,  some  stress  is  laid 
upon  the  words  ^^ accident  or  collision"  used  in  the  Code,  sec 
1167,  and  it  is  insisted  that  the  former  word  has  a  broader  signifi- 
cation than  the  latter.  But  if  this  be  conceded,  the  accident  must 
be  so  far  in  the  nature  of  a  collision  as  to  be  produced  by  the  train, 
as,  for  example,  by  steam  from  the  engine,  the  shaking  of  the  train, 
or  the  rush  of  wind  created  by  its  rapid  motion.  Bejond  such  pos- 
sible cases,  the  two  words  are  only  different  expressions  of  the 
same  thing.  The  preceding  section  only  uses  the  word  accident,  and 
the  next  succeeding  section  says  that  the  railroad  company  that  ob- 
serves the  precautions  shall  not  be  responsible  for  any  damages  ^^  done 
to  person  or  property  on  its  road."  And  sec.  1169  is :  "  vThere  a 
railroad  company  is  sued  for  killing  or  injuring  stoc^  the  burden 
of  proof  that  the  accident  was  unavoidable  shall  be  upon  the  com- 
pany." Construing  these  sections  together  as  intending  to  convey 
the  same  meaning  m  different  language,  it  seems  clear  that  the  in- 
juries to  persons  and  property  provided  against  were  injuries  di- 
rectly produced  by  the  trains,  and  not  injuries  which  stock  might 
inflict  upon  themselves  in  the  fright  occasioned  by  the  running  of 
the  trains  in  the  legitimate  exercise  of  the  company's  franchises. 

Affirm  the  judgment. 

Injuries  Not  Resulting  from  Contact  With  Moving  Trains — A  railroad  com- 
pany  is  not  generally  liable  for  an  injury  to  live  stock,  resnlting  from  the 
failure  to  ol^rve  some  statutory  duty  where  the  animal  is  not  killed  or  in- 
jured by  any  actual  contact  with  the  train.  Pern,  etc.,  H.  Co.  9.  Hasket,  10 
Ind.  409;  Ohio,  etc.,  R.  Co.  «.  Cole,  41  Ind.  t^l ;  Indianapolis,  etc.,  R.  Co.  e. 
McBrown,  46  Ind.  229;  Louimlle,  etc.,  R.  Co.  «.  Smith.  58  Ind.  675;  Balti- 
more, etc.,  R.  Co.  «.  Thomas,  60  Ind.  107;  Moshierv.  Utica,  etc.,  R.  Co.,  S 
Barb.  428;  Lafferty  v,  Hannibal,  etc.,  R.  Co.,  44  Mo.  292;  8eibert«.  Missouri, 
etc.,  R  Co.,  6  Am.  &  Eng.  R.R.  Cas.  584. 

There  are,  however,  authorities  to  the  contrary.  Atchison,  etc.,  R.  Co.  «. 
Edwards,  20  Kans.  581 ;  Atchison,  etc.,  R.  Co.  v.  Jones,  20  Eans.  527 ;  Hous- 
ton, etc.,  R  Co.  V,  Teny,  42  Tex.  451;  Toung  v,  St.  Louis,  etc.,  R.  Co.,  44 
Iowa,  172. 

If,  however,  the  neglect  of  the  statutory  duty  would  itself  amount  to  neg- 
ligence on  the  part  of  the  company  at  common  law,  it  cannot  escape  liabil- 
ity.   Indianapolis,  etc.,  R  R  Co. «.  McBrown,  46  Ibid.  229* 
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OmcDmAxi,  Hamilton  &  Indianapolis  R  B.  Oo. 

t). 

FoBD. 

(8d  Indiana  BeporU,  92.) 

In  an  action  against  a  railroad  company  for  killing  stock  at  a  place  on  its 
track  where  the  fence  enclosing  it  was  not  securely  maintained,  the  burden 
is  upon  it  of  showing  reasons  for  its  failure  to  properly  maintain  a  secure 
fence  at  that  place. 

Fbom  the  Rush  Circuit  Court. 

R.  D.  Marshall  and  J.  W.  Study,  for  appellant. 

G.  C.  Clark  and  C.  Cambem,  for  appeuee. 

Black,  C. — ^This  was  an  action  against  the  appellant  to  recover 
the  value  of  a  colt  owned  by  the  appellee,  whicn  the  appellant  ran 
its  engine  and  train  of  cars  against  and  over  and  killea,  in  Bush 
county,  the  place  where  the  animal  went  upon  the  railroad  and 
was  killed  not  being  securely  fenced.  Issues  were  formed,  the 
trial  of  which  resulted  in  a  verdict  in  favor  of  the  appellee  for 
$175.  A  motion  for  a  new  trial  made  by  appellant  was  overruled, 
and  this  ruling  is  assigned  as  error.  The  grounds  for  a  new  trial 
stated  in  the  motion  were,  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  that  it  was  contrary  to  law,  and  that  the  court 
erred  in  giving  certain  instructions  to  the  jury. 

The  verdict  was  sustained  by  sufficient  legal  evidence.  Tlio 
plaintiff  having  introduced  evidence  tending  to  prove  that,  within 
six  years  before  the  connnencenient  of  the  action,  his  colt,  of  the 
value  found  by  the  jury,  wandered  upon  the  defendant's  railroad 
and  was  struck  and  killed  by  its  engine  and  train,  at  a  place  in 
Rush  county  where  the  fence  inclosing  the  railroad  was  not  securely 
maintained,  the  burden  was  upon  the  defendant  to  show  a  sufficient 
reason  for  its  failure  to  properly  maintain  a  secure  fence  at  that 
place.  Not  only  did  the  defendant  fail  to  show  snch  a  reason,  but 
there  was  evidence  of  the  want  of  it.  There  is  nothing  in  the  case 
which  makes  it  necessary  or  proper  to  set  out  the  evidence,  all  the 
questions  involved  being  well  settled  by  very  many  decisions  of 
this  court. 

Of  the  instructions  appellant's  counsel  say  nothing  in  their  brief, 
except  that  they  think  that  charge  number  one,  as  to  the  evidence 
of  the  killing,  is  not  the  law  and  that  as  to  charges  five  and  six  they 
have  no  very  serious  objections,  but  they  think  they  are  a  little  too 
broad  and  calculated  to  mislead  the  jury.  We  might  well  decline 
to  examine  these  instructions.  We  have,  however,  carefuUv  read 
them  and  have  discovered  no  error  in  them,  but,  as  counsel  have 
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found  it  inconvenient  or  impossible  to  frame  any  argoment  against 
them,  we  will  not  discuss  them. 
The  judgment  should  be  affirmed. 

Feb  Cubiam. — It  is  ordered,  npon  the  forgoing  opinion,  that 
the  judgment  be  affirmed,  at  appellant's  costs. 


Maheb 

V. 

WmoNA  &  St.  P.  K.  Co. 

(Adtanee  Cat&y  Minne$atam    January  14,  1884.) 

Where  the  plaintiff  was  driying  on  a  highway  beside  the  railroad  track 
and  his  horses,  becoming  frightened  by  a  passing  train,  got  beyond  his  con- 
trol, ran  upon  the  track,  and  were  injured.  Eel^  that  it  was  proper  to  leaTC 
to  the  jury  the  question  whether  or  not  the  failure  to  fence  the  road  was  the 
proximate  cause  of  the  injury. 

Where  it  is  evident  that  the  party  applying  for  a  new  trial  will  not  be  ben- 
efited by  it,  it  may  be  denied,  though  there  was  error  in  the  first  triaL 

Appeal  from  an  order  of  the  district  court,  Brown  county. 
J.  M.  Thompson,  for  respondent. 
Thomas  Wilson,  for  appellant. 

GiLFiLLAN,  C.  J. — ^Plaintiff  was  travelling  in  his  sleigh,  drawn 
by  two  horses,  along  a  highway  beside  the  railroad  of  defendant, 
at  a  place  where  it  was  not  fenced.  A  train  of  cars  coming  alon^, 
the  horses  became  frightened,  ran  away,  got  beyond  his  control, 
and  finally  got  away  from  him,  ran  npon  and  along  the  track  and 
into  a  cnlvert,  a  part  of  the  railroad,  and  one  of  them  was  killed 
and  the  other  injured.  There  was  nothing  upon  which  to  impute 
negligence  to  plaintiff.  The  court  charged  the  jury  that  if  the 
injury  was  sustained  in  consequence  of  the  failure  to  maintain  a 
fence  on  each  side  of  the  track,  that  if  such  failure  was  the 
proximate  and  direct  cause  of  the  injury,  the  defendant  is  liable, 
unless  there  was  want  of  care  on  the  part  of  the  plaintiff ;  and 
that,  if  the  injury  was  one  which  a  man  of  ordinary  experience 
and  sagacity  could  have  foreseen  might  probably  ensue  from  the 
failure  to  fence,  then  tl^e  damage  would  be  sufficiently  proximate 
and  direct  to  enable  the  plaintiff  to  recover.  This  instruction  is 
within  the  rule  of  liability  for  failure  to  fence,  laid  down  in  Nel- 
son V.  Chicaffo,  M.  &  St.  P.  Ry.  Co.,  30  Minn  74.  The  jury 
found  that  the  accident  was  of  a  chax*acter  that  ordinary  expe* 
rience  and  sagacity  could  have  foreseen  might  probably  ensue  from 
failure  to  fence ;  in  other  words,  one  that  might  reasonably  have 
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^een  anticipated.  That  horses  running  away,  and  going  upon  and 
along  the  track  and  into  the  culvert,  would  be  injured  thereby,  is 
pretty  certain ;  and  we  cannot  say  that,  when  f  rigntened  by  a  train 
of  cars,  and  there  being  no  fence  to  prevent  them,  the  chance  of 
their  doing  so  is  slight  or  remote. 

From  the  record  it  is  apparent  that  the  jury  assessed  as  damages 
the  value  of  the  horse  killed,  the  value  having  been  proved,  and 
eight  dollars  for  injuries  to  the  other.  The  value  of  that  horse,  the 
character  of  the  injuries,  and  that  the  plaintiff  thereby  lost  the  use 
of  him  for  several  weeks,  were  proved ;  but  how  much  he  was  de- 
preciated in  value,  and  how  much  his  use  for  that  time  would  have 
oeen  worth,  were  not  proved.  Strictly,  without  such  proof,  the 
jury  could  not  assess  the  damages  for  his  injuries.  But  as  the  in- 
juries were  substantial  and  serious,  and  the  loss  of  his  use  undis- 
puted, the  sum  assessed  on  his  account  seems  trifling.  It  is  evident 
that  a  new  trial  would  not,  on  that  point,  result  in  any  benefit  to 
the  defendant.  Where  such  is  the  case,  a  new  trial  may  be  denied. 
Hil.  N.  T.  §§  17, 18,  65,  66,  and  cases  cited. 

Order  affirmed. 

Frightened  HorseSt — As  to  injuries  occasioned  by  frightening  hones,  see 
generally,  Wasmer  9.  Delaware,  L.  &  W.  R  R.  Co.,  1  Am.  &  Eng.  R.  R  Cas. 
122;  Billman  v.  Indianapolis,  0.  &  L.  R.  R  Co.,  6  Am.  &  Eng.  R.  R  Cas. 
41 ;  Louisville,  etc.,  R  Co.  v.  Schmidt,  8  Am.  &  Eng.  R.  R.  Cas.  248;  Strong 
V,  Placeryille  R  R.  Co.,  8  Am.  &  Eng.  R  R.  Cas.  278;  Myers  «.  Richmond 
&  D.  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  298;  Russian  e.  Milwaukee  R  R  Co., 
10  Am.  &  Etig.  R  R  Cas.  716. 


Wbstebn  Mabyland  B.  B.  Oa 

V. 

Oabteb. 

(69  Maryland  BeparU,  806.) 


Upon  proof  of  in juir  to  the  stock  of  the  plaintiff  by  a  railroad  company,  a 
prima  fade  case  is  made,  and  the  plaintiff  is  entitled  under  the  statute  (Art. 
77,  sec.  1,  of  the  Code)  to  recover,  unless  the  defendant  can  prove,  to  the 
satisfaction  of  the  jury,  "that  the  injury  complained  of  was*  committed  with- 
out any  negligence  on  the  part  of  the  company  or  its  agents." 

If,  however,  the  plaintiff  has,  by  his  own  negligence  or  misconduct,  con- 
tributed, directly  and  immediately,  to  the  production  of  the  injury  com- 
plained of,  he  is  regarded  as  the  author  of  his  misfortune,  and  he  is  as  much 
precluded  from  recovering  damages  therefor  since  tiie  statute  as  before.  But 
if  he  merely  allow  his  stock  to  escape  from  his  enclosure,  and  to  stray  at  larse 
unattended,  and  thus  get  upon  the  railroad  of  the  company,  and  there  be 
injured, — while  the  entry  of  the  stock  upon  the  road  may  be  an  act  of  negli- 
gence, as  well  as  trespass,  on  the  part  of  the  plaintiff,  in  thus  allowing  his 
stock  to  stray  at  large  unattended, — ^such  negligence  is  not  of  that  direct  and 
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proximate  cbarscter  as  to  be  so  contributory  to  tbe  production  of  the  injuiy 
as  to  preclude  the  plaintiff  the  right  to  recorer,  if  the  accident  could  hare 
been  avoided  by  the  use  of  reasonable  and  proper  care  on  the  part  of  the  de- 
fendant or  its  agents,  under  the  circumstances  of  the  case. 

A  prayer,  '*  that  upon  the  pleading  and  all  the  evidence  in  the  cause,  the 
plaintiff  is  not  entitled  to  recover,*'  is  too  general;  and  quite  different  from 
the  prayer  or  instruction,  that  there  is  no  evidence  legally  sufficient  upon 
which  the  plaintiff  can  recover,  or  that  there  is  no  legally  sufficient  evidence 
of  a  particular  fact.  By  such  instruction  the  point  decided  is  simply  the 
legal  insufficiency  of  the  evidence  to  be  considered  by  the  jury. 

Appeal  from  the  Circuit  Court  for  Carroll  County. 

The  nature  of  the  case  is  stated  in  the  opinion  of  the  Court. 

First  Exception. — The  defendant  offered  to  prove  by  John  H. 
Baum,  a  competent  witness,  who  was  foreman  oi  the  sixth  division 
of  the  defendant's  road,  that  he  had,  on  two  or  tliree  occasions  pre- 
vious to  the  accident  b^  which  the  colt  was  killed,  notiiied  Air- 
heart  Winters  (who  testified  in  this  cause,  on  the  part  of  the  plain- 
tiff) that  said  colts  were  in  the  habit  of  trespassing  on  the  defend- 
ant's roadway,  and  that  they  were  in  the  habit  of  going  in  and  oat 
of  said  field  at  the  crossing,  and  across  the  defendant's  roadway, 
but  the  plaintiff  objected  to  said  proof  offered,  and  the  Court 
(Hayden  J.)  sustained  the  objection,  and  refused  to  permit  it  to 
be  given.     The  defendant  thereupon  excepted. 

Second  Exception. — The  plaintiff  offered  five  prayers  and  the 
defendant  nine.  The  Court  rejected  the  prayers  both  of  the  plain- 
tiff and  defendant,  and  in  lieu  thereof  gave  its  own  instructions. 
The  defendant  excepted  to  the  rejection  of  its  prayers  and  to  the 
instructions  given  by  the  Court. 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff,  and  the 
defendant  appealed. 

The  cause  was  argued  before  Miller,  Yellott,  Stone,  Alvey,  Irv- 
ing, and  Eitchie,  J. 

Charles  B.  Boberts,  for  the  appellant. 

George  M.  Pearce  and  J.  A.  0.  Bond,  for  the  appellee. 

Alvey,  J. — This  action  was  brought  to  recover  of  the  defendant 
the  value  of  a  colt,  alleged  to  have  been  killed  on  the  railroad  of 
the  defendant  by  the  negligence  of  its  employes. 

The  first  question  presented  on  the  record  arises  upon  the  rejec- 
tion of  evidence  offered  by  the  defendant,  and  which  was  the  sub- 
ject of  the  first  bill  of  exception.  But  the  materiality  of  the  evi- 
dence offered  is  not  perceived ;  and  besides  it  was  made  quite  un- 
important to  the  defendant,  even  if  it  had  been  material,  inasmuch 
as  the  same  facts  sought  to  be  proved  had  been  given  in  evidence 
on  the  part  of  the  plaintiff.  The  defendant,  therefore,  was  in  no 
manner  injured  by  the  ruling  of  the  Court,  as  stated  in  this  bill  of 
exception. 

The  main  question  in  the  case  arises  upon  the  prayers  offered  by 
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the  defendant  and  which  were  rejected  by  the  Court,  and  npon  the 
instractions  of  the  Court  given  in  lieu  of  the  prayers  rejected. 

The  statute  upon  this  subject  provides,  that  ^^  Railroad  companies 
shall  be  responsible  for  injuries,  resulting  in  death  or  otherwise, 
inflicted  upon  any  stock,  as  cattle,  horses,  sheep,  hogs,  etc.,  or  by 
fire  occasioned  by  their  engines  or  carriages  upon  any  of  their  roads, 
and  the  branches  thereof,  unless  the  said  companies  can  prove,  to 
the  satisfaction  of  the  justice  or  other  tribunal  before  which  the 
suit  may  be  tried,  that  the  injury  complained  of  was  committed 
without  any  negligence  on  the  part  of  the  company  or  its  agents." 
Code,  Art.  77,  sec.  1. 

This  statutory  provision  has  been  under  consideration  in  several 
cases  in  this  Court,  and  the  construction  adopted,  according  to  the 

Elain  language  of  the  statute,  is  that  when  stock  is  killed  or  injured 
y  a  railroaa  train,  the  law  imputes  negli^nce  to  thQ  agents  of 
the  company,  and  in  order  to  relieve  itself  from  liability  it  is  in- 
cumbent upon  the  company  to  show  that  the  damage  complained 
of  was  the  result  of  an  accident  that  could  not  have  been  avoided 
by  the  use  of  reasonable  and  proper  care,  and  that  such  care  was  in 
fact  exercised  to  avoid  the  injury.  The  common  law  rule,  which 
required  the  plaintiff  to  show  affirmatively  that  the  injury  was 
caused  by  the  negligence  of  the  defendant,  is  changed  by  the  stat- 
ute, in  cases  like  the  present,  and  the  onus  of  proof,  mstead  of 
resting  on  the  plaintiff,  to  show  negligence,  is  imposed  on  the  de- 
fendant, to  show  the  absence  of  negligence,  on  its  part,  by  way  of 
defence.  The  statute,  however,  has  not  changed  the  common  law 
rule  in  respect  to  contributory  negligence  on  the  part  of  the  plain- 
tiff in  such  actions.  If,  therefore,  the  plaintiff  nas,  by  his  own 
negligence  or  misconduct,  contributed,  directly  and  immediately, 
to  the  production  of  the  injury  complained  ox,  he  is  regarded  as 
the  author  of  his  misfortune,  and  he  is  as  much  precluded  from 
recoveiHng  damages  therefor  since  the  statute  as  before.  Kailroad 
Co.  V.  Lamborn,  12  Md.  257 ;  Keech  v.  R.R.  Co.,  17  Md.  32. 
But  if  he  merely  allow  his  stock  to  escape  from  his  enclosure,  and 
to  stray  at  large  unattended,  and  thus  get  upon  the  railroad  of  the 
company  and  there  be  injured, — while  the  entry  of  the  stock  upon 
the  road  may  be  an  act  of  negligence,  as  well  as  a  trespass,  on  the 
part  of  the  plaintiff,  in  thus  allowing  his  stock  to  stray  at  large  un- 
attended, yet  such  negligence  is  not  of  that  direct  and  proximate 
character  as  to  be  so  contributory  to  the  production  of  tne  injury 
as  to  preclude  the  plaintiff  the  right  to  recover,  if  the  accident  could 
have  oeen  avoided  by  the  use  of  reasonable  and  proper  care  on  the 
part  of  the  defendant  or  its  agents,  under  the  circumstances  of  the 
case.     S.  S.  Co.  v.  Mulligan,  45  Md.  486. 

Here,  according  to  the  proof  in  the  case,  the  colt  had  strayed 
from  the  field  where  it  had  been  placed  to  pasture,  and  it  had  been 
found  and  was  being  driven  back  along  the  highway,  which  crossed 
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tbe  railroad  of  the  defendant.  According  to  the  proof  on  the  part 
of  the  plaintiff,  it  was  immediately  at  the  road  crossing  that  the 
accident  occarred ;  bat  according  to  the  proof  on  the  part  of  the 
defendant,  the  colt  was  not  strack  at  the  crossing,  but  at  a  point 
lower  down  on  the  railroad.  Bat  whether  the  accident  occarred 
at  the  one  point  or  the  other,  the  whole  matter  resolved  itself  into 
a  single  qaestion,  and  that  was,  whether  the  employes  of  the  de- 
fendant coald  have  avoided  the  accident  by  the  ose  of  reasonable 
and  proper  diligence,  after  they  could,  by  carefal  watch,  have  dis- 
covered the  colt  and  the  peril  m  whidi  it  was  placed}  Upon  this 
question  the  testimony  was  conflicting,  bnt  it  appears  to  have  been 
fully  and  fairly  submitted  to  the  jury,  and  they  have  foand  ad- 
versely to  the  defendant. 

The  defendant  does  not  insist  upon  its  first,  second,  third  and 
fourth  prayers;  and  the  fifth,  sixth  and  seventh,  we  think,  were 
radically  defective,  and  were  therefore  properly  rejected. 

By  the  fifth  prayer,  it  was  sought  to  get  the  Court  to  instruct 
the  jury,  that  it  was  negligence  in  law,  and  such  as  to  defeat  the 
action,  that  the  boy,  who  was  sent  after  the  colt,  drove  it  along  the 
public  road  to  the  railroad  crossing,  without  having  first  sought  to 
ascertain  whether  the  train  was  approaching.  This  proposition 
was  clearly  untenable.  The  question  of  contributory  negligence, 
in  a  case  like  the  present,  and  upon  the  state  of  facts  set  forth  in 
the  prayer,  was  clearly  one  of  fact  for  thp  jury.     12  Md.,  262. 

By  the  sixth  prayer,  the  Court  was  asked  to  say,  that  if  after  dis- 
covering the  colt,  the  employes  of  the  defendant  in  charge  of  the 
train  could  not  have  stopped  the  train  so  as  to  avoid  striking  the 
colt,  the  plaintiff  could  not  recover.  But  the  Court  was  right  in 
rejecting  this  prayer  also,  because  it  failed  to  submit  to  the  jury  to 
find  whether  the  employes  were  diligent  in  the  use  of  all  other 
means  in  their  power  of  avoiding  a  collision ;  such  as  the  sounding 
the  whistle,  and  the  ringing  of  the  bell. 

The  seventh  prayer  is  even  more  faulty,  for  it  entirely  omits 
any  reference  wnatever  to  the  evidence  to  show  negligence  on  the 
part  of  the  defendant,,  and  fails  wholly  to  define  the  nature  of  the 
negligence  of  the  plaintiff  upon  which  the  prayer  is  based.  As  we 
have  already  stated,  it  is  not  every  act  of  negligence  of  the  plaintiff, 
however  indirect  or  remote,  though  contributing  in  some  degree 
to  the  occurrence  of  the  accident,  that  will  defeat  the  action.  Not- 
withstanding the  negligence  of  the  plaintiff,  if  the  defendant,  by 
the  use  of  reasonable  and  proper  care,  under  the  circumstances  of 
the  case,  could  have  avoided  the  accident,  it  was  bound  to  do  so. 
Indeed,  all  these  prayers  seem  to  have  been  framed  entirely  with- 
out reference  to  the  principle  declared  by  the  statute,  that  upon 
proof  of  the  injuir  to  the  stock  of  the  plaintiff  by  a  railroad  com- 
pany, a  prima  lacie  case  is  made,  and  the  plaintiff  is  entitled  to  re- 
covery, unless  the  defendant  can  prove  to  the  satisfaction  of  the 
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jary,  "  that  the  injury  complained  of  was  committed  without  any 
negligence  on  the  part  of  the  company  or  its  agents." 

The  eighth  prayer  was  strictly  correct ;  but  it  was  fully  em- 
braced by  the  instructions  that  were  given  by  the  Court,  and  the 
defendant  was  in  no  way  injured  by  its  refusal. 

The  ninth  prayer,  "  That  upon  the  pleadings  and  all  the  evidence 
in  the  cause,  the  plaintiff  is  not  entitled  to  recover,"  is  entirely  too 
general.  No  question  upon  such  praver  can  be  raised  in  this 
Court.  Davis  v.  Leab,  2  G.  &  J.  302 ;  Penn.  v.  Flack,  3  G.  & 
J.  369 ;  Tyson  v.  Shueey,  5  Md.,  553.  It  is  quite  different  from 
the  ordinary  prayer  or  instniction,  that  there  is  no  evidence  legally 
6u£5cient  upon  which  the  plaintiff  can  recover,  or  that  there  is  no 
legally  sufficient  evidence  of  a  particular  fact.  By  such  instruc- 
tion the  point  decided  is  simply  the  legal  insufficiency  of  the 
evidence  to  be  considered  by  the  jury. 

In  the  three  instructions  given  by  the  Court,  upon  the  rejection  of 
all  the  pri^yers  offered  by  both  sides,  we  think  the  defendant  got  the 
fullest  oenefit  of  the  law,  and  in  a  form  as  favorable  as  it  could  in 
reason  require.  In  the  first  of  these  instinictions  there  was  certain- 
ly nothing  of  which  the  defendant  could  complain,  and  we  do  not 
understand  that  it  is  seriously  objected  to.  It  is  the  second  of  these 
instructions  of  which  the  greatest  complaint  is  made ;  and  by  that 
instruction  the  jury  were  informed  that  if  the  colt  was  on  the  de- 
fendant's road  by  reason  of  the  negligence  or  want  of  ordinary 
care  of  the  plaintiff's  agent,  but  notwithstanding  such  negligence 
or  want  of  ordinaiy  care,  the  accident  might  have  been  avoided  by 
the  use  of  ordinary  care  on  the  part  of  the  defendant's  agents,  the 
plaintiff  was  entitled  to  recovery.  There  is  nothing  in  this  propo- 
sition of  which  the  defendant  has  any  just  ground  of  complaint. 
It  is  in  accordance  with  the  principle  that  we  have  already  stated, 
and  with  the  previous  decisions  of  this  Court.  Then  follows  the 
third  instruction,  which  directed  the  jury  that  if  they  found  from 
the  evidence  that  the  defendant's  agents  in  charge  of  the  train  ex- 
ercised reasonable  and  ordinary  care,  and  that  the  accident  whereby 
the  colt  was  killed  was  unavoidable,  then  the  plaintiff  was  not  en- 
titled to  recover,  and  their  verdict  should  be  for  the  defendant. 
This  instruction  was  identical  with  the  eighth  prayer  of  the  de- 
fendant, and  the  latter,  therefore,  could  have  no  ground  of  objec- 
tion to  it. 

It  follows  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Occurrence  of  Injury  Per  Se  Raises  no  Presumption  of  Negligence^ — 
There  are  many  authorities  to  the  effect  that  the  mere  occurrence  of  an  in- 
jury to  an  animal  by  a  railroad  train  is  nol  of  itself  sufficient  to  raise  a  pre- 
sumption of  negligence.  Schneir  o.  Chicago,  etc.,  R.  Co.,  40  Iowa,  887  ; 
Lyndsay  f>.  Connecticut  R.  Co.,  27  Vt.  643  ;  Chicago,  etc.,  R.  Co.,  v,  Patchin, 
16  III.  198;  Bethgo  v.  Houston  &  T.  C.  R.  Co.,  26  Tex.  604;  New  Orleans, 
18  A.  &  E.  R.  Cas.--87 
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etc.,  R  Co.|  9.  Enochs,  42  Hits.  608;  Mobile,  etc.,  R.  R.  Co.,  «.  Hadson,  50 
Miss.  572;  Brown  «.  Hannibal,  etc.,  R.  Co.,  83  Mo.  809;  Scott  «.  Wilming^ 
ton,  etc.,  R.  Co.,  4  Jones  L.  432;  Grand  Rapids,  etc.,  R.  Co.  v.  Jadson,  35 
Mich.  507;  Walsh  t>.  Virginia,  etc.,  R.  Co.,  8  Ney.  Ill:  B.  &  M.  R.  R  Co^ 
e.  Went,  6  Am.  &  £ng.  R.  R.  Cas.  584;  P.  C.  &  8t.  L.  R  Co.  «.  McMillan,  7 
Am.  &  £ng.  R.  R.  Cas.  588;  McEisoTck  «.  St.  Louis,  etc.,  R  Co.,  7  Am.  & 
£ng.  Cas.  590. 

Where  Cattle  are  Rightfully  on  Track,  Occurrence  of  Injury  Raises  Pre- 
sumption of  Negligence! — But  where  cattle  are  rightfully  on  the  track  and 
an  injury  takes  place,  a  prima  facie  presumption  of  negligence  arises.  Dan- 
ner  e.  So.  Carolina  R  Co.,  4  Rich.  L.330;  Murray  e.  South  Carolina R  Co.,  10 
Rich.  L.  227;  Roof  e.  Railroad  Co.,  4  So.  Car.  61;  White  e.  Concord  R  R 
Co.,  80  N.  H.  207;  Smith  e.  Eastern  R  Co.,  85  N.  H.  357;  McCoy  e.  Cali- 
fornia, etc.,  R  Co.,  40  Cal.  532;  Galpin  v,  Chicago,  etc.,  R.  Co.,  19  Wise. 
604.     But  see  Wilson  e.  Wilmington,  etc.,  R.  Co.  10  Rich.  L.  52. 

Statutory  Provisions  in  Regard  to  Presumption  of  Negligencet — In  some 
States  it  is  provided  by  statutes  that  the  mere  occurrence  of  the  injury  shall 
constitute  a  prima  facie  presumption  of  negligence.  The  burden  of  proof  is 
thus  upon  the  railroad  company  to  show  that  there  has  been  no  negligence, 
(^eorgui,  etc.,  R  Co.  v.  Monroe,  49  Ga.  378;  Mobile,  etc.,R  Co.  e.  Williams, 
53  Ala.  595;  Battles.  Wilminston,  etc.,  R  Co.,  66  N.  C.  343;  Pippen  e. 
Wilmington,  etc.,  R.  Co.,  75  N.  C.  54;  LouisTille,  etc.,  R  Co.  e.  Brown,  13 
Bush,  475;  Home  e.  Memphis,  etc.,  R  Co.,  1  Caldw.  (Tenn.)  72;  Western, 
etc.,  R.  R  Co.  e.  Steadly,  6  Am.  &  Eng.  R  R  Cas.  584;  Western  Md.  R  R 
Co.  «.  Carter,  11  Am.  &.  Eng.  R.  R  Cas.  482. 

Permitting  Cattle  to  Run  at  Large  is  Contributory  Negligence. — ^Permit- 
ting stock  to  run  at  large  is  generally  deemed  such  contributory  negligence 
on  the  part  of  the  owner  as  to  preclude  all  rieht  of  recoyery.  New  York  & 
Erie  R  Co.  v.  Skinner,  19  Pa.  St.  298;  North  Penna.  R  Co.  e.  Rehman,  49 
Pa.  St.  101;  Drake  v.  Phila.,  etc.,  R  Co.,  51  Pa.  St.  240;  Maynard  e.  Boston, 
etc.,  R  R  Co.,  115  Mess.  458;  Darling e.  Boston,  etc.,  R  R  Co.,  121  Mass. 
118;  Vandegrift  v,  Rediker,  22  N.  J.  L.  185;  Price  e.  New  Jersey,  etc.,  R. 
Co.,  31  N.  J.  L.  229;  s.  c.  82  N.  J.  L.  19;  Locke  e.  First  Div.  St  Paul, 
etc.,  R  Co.,  15  Minn.  351;  Jeffersonville,  etc.,  R.  Co.  «.  Underbill,  48  Ind. 
389;  Cincinnati,  etc.,  R.  Co.  t.  Street,  50  Ind.  225;  Tonawanda,  etc.,  R  Co. 
f>.  Munger,  5  Denio,  259;  Baltimore,  etc.,  R  Co.  e.  Lambom,  12  Md.  257; 
Eeech  e.  Baltimore,  etc.,  R  Co.,  17  Md.  33;  Kansas  City,  etc.,  R  R  Co. 
•0.  McHenry,  6  Am.  &  Eng.  R.  R.  Cas.  581;  Van  Horn  v,  Burlington,  etc., 
R.  Co.,  7  Am.  &  Eng.,  R  R  Cas.  591;  Washington  e.  B.  &  O.  R  R  Co., 
10  Am.  &  Eng.  R  R  Cas.  749;  L.  R  &  P.  T.  S.  R  Co.  a.  Pinley,  11  Am. 
&  Eng.  R.  R.  Cas.  469.  But  see  Baltimore,  etc.,  R  R  Co.  e.  Mulligan,  45 
Md.  487. 

Cattle  Escaping  Without  Fault  of  Ownen — A  distinction  is  drawn  by 
some  authorities  between  those  cases  where  animals  are  wilfully  allowed  to 
stray  and  those  in  which  although  all  due  care  is  taken  to  confine  them,  may 
nevertheless  break  loose,  stray  on  the  track  and  are  injured.  In  the  latter 
case,  it  is  said,  there  can  be  no  doubt  of  the  right  to  recoyer  in  the  eyent  of 
the  negligence  of  the  railroad  company.  Laude  e.  Chicago,  etc.,  R  Co., 
33  Wise.  640;  Curry  e.  Chicago,  et<}.,  R  Co.,  43  Wise.  665;  McCandless  e. 
Chicago,  etc.,  R  Co.,  45  Wise.  365 ;  Isbell  t>.  New  York,  etc.,  R  Co.,  27 
Conn.  393;  Cairo,  etc.,  R  Co.  t>.  Woolsey,  86  III.  370;  Ohio,  etc.,  R  Co.  e. 
Fowler,  85  111.  21;  Toledo,  etc.,  R  Co.  e.  Johnson,  74  111.  83;  Pacific  R  Co. 
V.  Brown,  14  Kans.  469;  Buckley  v.  New  York,  etc.,  R  Co.,  27  Conn.  479; 
Towne  e.  Nashua,  etc.,  R  Co.,  124  Mass.  101;  Estese.  Atlantic,  etc.,  R  Co., 
63  Me.  808. 
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Smith. 

(Advance  Case,  Ohio,    1888.) 

Under  the  act  of  April  18,  1874  (71  Ohio  Laws  86),  a  railway  company 
which  has  neglected  to  keep  a  fenge  at  the  side  of  its  track  in  sufficient  repair, 
is  liable  to  the  owner  of  lire  stock  injured  by  reason  of  such  neglect ;  notwith- 
standing the  fact  that  the  owner  pastured  such  liye  stock  on  the  adjacent 
lands  with  knowledge  of  the  insufficiency  of  the  fence. 

By  the  terms  of  the  statute  the  duty  of  maintaining  the  fence  in  sufficient 
repair  is  imposed  upon  the  company,  and  it  cannot  escape  responsibility  by 
showing  that  it  had  no  notice  of  the  actual  condition  of  the  fence. 

Ebbob  to  the  District  Court  of  Greene  County. 

William  Smith  brought  an  action  in  the  Common  Pleas  Court 
of  Greene  County  against  the  P.,  C.  &  St.  L.  Ry.  Co.,  to  recover 
damages  for  the  negligent  killing  of  his  liorae.  He  alleges  that 
defendant  was  by  law  bound  to  construct  and  maintain  a  good  and 
sufficient  fence  on  both  sides  of  its  railroad  upon  and  across  the 
lands  of  plaintiff,  and  to  keep  the  same  in  good  repair,  sufficient 
to  prevent  horses  or  cattle  from  endangering  themselves  by  get- 
ting on  the  track ;  but  that,  instead  of  so  doing,  defendant  allowed 
the  fence  to  become  dilapidated  by  reason  of  which  the  horse  was 
enabled  to  stray  upon  the  railroad  track  and  was  killed  without 
fault  or  n^ligence  on  i)laintifiPs  part.  Defendant  denied  that  the 
fence  was  in  bad  condition,  and  tnat  the  horse  was  killed  through 
any  negligence  on  its  part. 

At  the  trial  the  Court  was  asked  to  charge  the  jury : 

1.  If  you  find  that  defendant  was  bound  to  maintain  a  ^ood 
and  sufficient  fence  alon^  the  line  of  its  road  at  the  point  where 
the  horse  got  out  of  plamti£Ps  enclosure,  and  to  keep  said  fence 
in  repair,  tnen  if  you  also  find  that  with  the  knowledge  of  the 
plaintiff  the  fence  was  out  of  repair  and  he  gave  no  notice  to  the 
agent  of  the  defendant  for  receiving  and  shipping  freight  at  the 
station  on  the  line  of  its  road  nearest  the  place  where  said  fence 
was  out  of  repair,  that  said  fence,  or  a  portion  thereof,  on  the  line 
of  its  road  was  out  of  repair,  stating  wnere,  how,  and  the  probable 
cost  of  repairing  the  same,  24  hours  before  the  alleged  injury, 
and  did  not  repair  the  fence  himself,  and  by  reason  of  the  defect- 
ive condition  of  the  fence  the  hoi'se  of  the  plaintiff  got  upon  the 
track  and  was  killed  without  carelessness  or  negligence  of  the 
agents  of  the  defendant  in  operating  the  train,  the  plaintiff  cannot 
recover. 

2.  If  you  find  that  the  horse  was  discovered  as  soon  as  he  rea- 
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sonably  could  have  been,  and  the  whistle  was  blown,  and  the 
brakes  applied,  and  the  train  could  probably  have  been  checked 
before  striking  the  horse,  the  plaintin  cannot  recover,  though  the 
train  was  not  checked. 

3.  If  you  find  that  the  horse,  tliongh  seen  by  the  engineer,  was 
running  upon  the  track,  if  he  left  it  and  continued  to  run  not 
near  enough  to  have  been  in  danger,  and  the  whistle  was  blown 
and  the  horse  returning  to  the  track,  the  brakes  were  applied  and 
the  train  was  checked,  but  could  not  probably  then  nave  been 
checked  before  the  horse  was  struck  by  the  train,  the  plaintiff 
cannot  recover. 

Which  was  declined  and  refused  as  asked,  but  was  ^ven  with 
the  addition,  '^  on  the  ground  of  the  negligence  or  carelessness  of 
the  defendant  in  running  the  train,"  to  which  defendant,  by  its 
counsel,  excepted. 

4.  If  the  horse,  though  seen  by  the  engineer,  was  running  at 
the  side  of  the  track,  not  near  enough  to  have  been  in  danger,  and 
the  whistle  was  blown,  but  the  train  could  not  probably  have  been 
checked  after  he  got  upon  the  track  before  he  jumped  into  the 
bridge,  or  was  struck  by  the  train,  the  defendant  is  not  liable. 

Which  was  declined  and  refused  as  asked,  but  was  given  with 
the  addition,  ^'on  the  ground  of  the  negligence  or  carelessness  of 
the  defendant  in  running  the  train,"  to  which  defendant,  by  its 
counsel,  excepted. 

The  Court  thereupon  charged  the  jury,  in  substance,  that  the 
company  being  bound  to  maintain  a  sufficient  fence,  the  plaintiff 
had  a  right  to  rely  on  this,  and  to  turn  his  horse  into  the  enclos- 
ure ;  and  if  he  escaped  therefrom  by  reason  of  the  insufficiency  of 
the  fence,  and  went  upon  the  track  and  was  killed,  the  company 
would  be  liable. 

The  jury  found  for  the  plaintiff,  and  judgment  was  rendered 
upon  the  verdict.  This  judgment  was  affirmed  in  the  District 
Court. 

Charles  Darlington,  for  plaintiff  in  error. 

Gatch  &  Wilson,  for  defendant  in  error. 

LoNGWOBTH,  J.— The  act  of  April  18,  1874  (71  Ohio  L.  85\ 
imposes  upon  railway  companies  tlie  duty  of  fencing  their  roaa& 
and  keeping  the  fences  in  repair.  In  case  of  default  it  gives  to 
the  land  owner  the  right  to  erect  or  repair  the  fence  himself,  after 
notice  to  the  company,  and  to  recover  the  cost  from  the  company. 
It  further  provides :  "  And  every  such  railroad  company  shall  be 
liable  for  all  damages  sustained  in  person  or  property  in  any  man- 
ner by  reason  of  the  want  or  insufficiency  of  such  fence,  etc.,  or  any 
carelessness  or  neglect  of  said  company,  their  agent  or  agents,  in 
constructing  or  keeping  the  same  in  repair." 

By  the  terms  of  tne  act  no  duty  is  imposed  upon  the  land  owner ;. 
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lie  is  invested  simply  with  the  right  or  privilege  which  he  may  or 
may  not  exercise  at  iiis  election ; — the  duty  is  upon  the  company. 
To  hold  that  when  this  duty  is  neglected  the  land  owner  must  take 
the  risk  of  pasturing  his  stock  without  the  protection  of  a  suffi- 
cient fence  is  simply  to  nullify  the  terms  of  the  statute.  It  is  cer- 
tainly not  too  much  to  say  that  he  may  fairly  presume  that  the  com- 
pany having  neglected  to  keep  the  fence  in  proper  condition  will 
take  care  to  so  run  its  trains  as  not  to  injure  stock  which  may 
escape  and  stray  upon  the  railroad  track. 

It  was  held  in  Kogers  v.  R.  R.  Co.,  1  Allen  16,  that  a  i-ailroad 
company  which  is  bound  to  erect  and  maintain  a  sufficient  fence  is 
liable  in  damages  if  a  horse,  feeding  in  an  adjacent  pasture,  escapep 
tlirough  a  defect  in  the  fence  and  is  killed  by  the  ears,  with- 
out proof  of  any  care  on  the  part  of  the  plaintiff  to  prevent  such 
an  escape.  In  delivering  the  opinion  of  the  Court  in  that  case, 
Chapman,  J.,  remarked :  ''  The  plaintiff  had  a  right  to  place  his 
•colt  in  his  pasture  to  feed,  and  was  under  no  obligation  to  the 
defendants  to  use  any  care  to  prevent  his  escape  by  reason  of  their 
neglect  to  maintain  the  fence.  It  was  for  them  to  use  the  neces- 
sary care  to  prevent  such  an  escape,  and  their  duty  would  not  be 
transferred  to  the  plaintiff  by  ^ving  him  notice  that  the  colt  bad 
escaped  two  or  three  times  before  and  been  upon  the  track ;  and 
6o  evidence  of  such  notice  would  be  immaterial.  The  defendant 
would  still  have  a  right,  as  between  him  and  the  defendants,  to 
use  his  pasture  as  beK)re ;  and  the  due  care  to  prevent  the  escape 
through  the  defect  of  th'e  fence  would  still  be  the  duty  of  the 
defendants." 

I  have  not  thought  it  well  to  discuss  the  numerous  cases  bearing 
UDon  this  subject  as  they  turn  upon  the  construction  of  statutes 
wnich  vary  in  different  States. 

Judgment  affirmed. 

Contributory  Negligencet — Contributory  negligence  is  generally  considered 
a  complete  defence  to  a  claim  against  a  railro^  company  for  injury  to  cattle 
occasioned  by  a  breach  of  the  company's  statutory  duty  to  keep  the  fences  in 
repair.  Munger  «.  Tonawanda,  R.  Co.,  4  N.  T.  850;  Hance  «.  Cayuga,  etc.» 
R.  Co.,  26  N.  Y.  428;  Murray  v.  New  York,  etc.,  R.  Co.,  4  Keyes  (N.  Y.), 
274;  Williams  v.  New  Albany,  etc.,  R.  Co.,  5  Ind.  114;  Indianapolis,  etc., 
R.  Co.  V,  Shimer,  17  Ind.  295 «  Toledo,  etc.,  R  Co.  v.  Thomas,  18  Ind.  215; 
Browne  «.  Providence,  etc.,  R.  Co.  12  Gray,  56;  Eames  «.  Boston  &  Prov. 
R.  Corp.,  14  Allen,  151;  Pittsburg,  etc.,  R.  Co.  «.  Methvon,  21  Ohio  8t. 
586;  Rockford,  etc.,  R.  Co.  f>.  Irish,  72  III.  405;  Chicago,  etc.,  R.  R.  Co.  v. 
Sciros,  60  III.  295;  Kansas  City,  etc.,  R.  Co.  v.  McHenry,  6  Am.  &  Eng. 
R  R  Cas.  501 ;  Kansas  Pacific  R.  Co.  v,  Landis,  6  Am.  &  Eng.  R  R.  Cas. 
581;  Van  Horn  «.  Burlington,  etc.,  R  Co.,  7  Am.  &  Eng.  R  R  Cas.,  591; 
Washington  v.  B.  &  O.  K.  R  Co.,  10  Am.  &  Eng.  R  R  Cas.  749;  Little 
Rock  &  Ft.  8.  R  R  Co.  v.  Finley,  11  Am.  &  Eng.  R  JL  Cas.  469. 

But  in  Indiana  the  contrary  rale  prevails,  JeffersonTille,  etc.,  R  Co.  v, 
Ross,  87  Ind,  549. 
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Ohioago,  M.  &  St.  P.  Rt.  Co. 

(Adoanee  Oate^  Minnsmkk    Attguit  18,  1888.) 

The  proTiiions  of  the  statate  requiriiiff  railway  oompaaias  in  this  State  to 
maintain  suitable  fences  and  cattle-guards  along  their  lines  of  road  imposes 
upon  them  the  duty  to  fence  against  cattle,  horses,  etc.,  senerally,  nuudng 
them  liable  to  all  persons  who  suffer  damage  by  reason  of  their  neglect  or 
failure  so  to  do. 

No  exemption  from  liability  is  intended  in  the  case  of  estrays  or  animals 
merely  trespassing,  though  such  exemption  is  implied  where  the  fault  or  neg- 
ligence of  their  owners  contributes  to  the  injury. 

Li  view  of  the  obli^tion  imposed  by  the  statute  it  is  not  conddered  that 
merely  permitting  animals  to  run  at  large  in  violation  of  a  special  law  pro- 
hibiting it  in  certain  towns,  and  making  their  owners  liable  for  trespasses 
by  them,  constitutes  such  contributory  negligence.  To  establish  contributory 
negligence  in  such  cases  there  must  be  some  act  or  omission  of  the  owner,  or 
his  agent,  proximately  affecting  the  question  of  the  exposure  of  animals  to 
danger,  or  contributing  to  the  accident. 

Appeal  from  an  order  of  the  Stillwater  municipal  coort 
J.  C.  Nethaway,  for  appellant. 
0.  L.  Catlin,  for  respondent. 

Vandbeburgh,  J. — The  plaintiflPs  horse  was  tamed  loose  in  the 
city  of  Stillwater,  whence  it  escaped  into  the  town  of  Baytown, 
several  miles  distant,  where  it  entered  defendant's  ri^ht  of  way 
through  a  defective  or  open  fence,  which  defendant  had  neglected 
to  keeip  np,  and  was  killed  by  a  passing  train.  The  evidence  estab- 
lished defendant's  negligence  under  the  statnte  in  failing  to  main- 
tain  the  fence ;  but  the  action  was  dismissed  by  the  trial  court,  on 
the  ground  that  the  animal  was  at  the  time  unlawfully  at  large  in 
violation  of  chapter  307,  Spec.  Laws  1881.  This  act  makes  it  un- 
lawful for  any  person  to  allow  his  domestic  animals  to  run  at  large 
upon  the  highways  or  lands  of  other  persons  in  the  town  of  Still- 
water and  Baytown,  and  makes  all  persons  violating  its  provisions 
liable  for  all  damages  that  may  occur  in  consequence  oi  the  tres- 
pass of  such  animals. 

This  is  substantially  declaratory  of  tiie  common-law  rule  which 

{>revails  in  this  State,  except  in  so  far  as  it  is  abrogated  by  special  * 
egislation  or  municipal  ordinances.     Under  this  statute,  as  at  com- 
mon law,  a  remedy  is  provided  in  favor  of  persons  suffering  dam- 
ages from  trespassing  cattle,  and  land-owners  are  obliged  to  care 
for  their  own  stock,  out  are  not  required  to  fence  against  their 
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neighbors'  cattle.  3  Kent.  Comm.  439.  Hence  they  are  not 
obhged  to  fence  along  the  highways,  and  tlie  provision  in  this  act 
as  respects  highways  is  intended  n)r  the  protection  of  the  inliabi- 
tants  from  trespassing  cattle,  but  was  not  intended  to  qualify  the 
obligations  of  railroaa  companies  under  the  general  law  requiring 
them  to  maintain  suitable  fences  and  cattlcrguards. 

In  the  case  of  Locke  v.  Eaikoad  Co.,  15  Minn.  300,  (Gill.  283,) 
and  Witherill  v.  Railroad  Co.,  24  Minn.  410,  the  question  involved 
was  the  alleged  negligent  management  of  the  defendant's  trains, 
and  had  no  reference  whatever  to  the  liabilities  arising  from  the 
statutes  obligingrailway  companies  to  build  and  maintain  fences. 

In  Devine  u  Kailroad  Co.,  22  Minn.  10,  it  was  held,  under  the 
special  charter  of  the  defendant  in  that  case,  that  it  was  bound  to 
fence  through  improved  lands  only,  and,  as  a  consequence,  liable  to 
the  owners  or  occupants  of  sucn  lands  only.  Such  legislation 
afEorded,  as  it  would  seem,  inadequate  protection  to  stock-owners 
and  for  the  safety  of  railway  passengers,  and  the  legislature,  there- 
fore, have  made  the  law  general  in  its  application.    G^n.  St.  379. 

Under  the  present  statute  it  is  the  duty  of  the  railway  companies 
to  maintain  fences  and  cattle-guards,  not  only  as  respects  cattle  of 
adjoining  owners,  but  all  domestic  animals,  whether  trespassing  or 
otherwise.  It  was  within  the  province  of  the  legislature  to  create 
such  obligation  and  impose  the  liability,  and  we  believe  such  to 
have  been  its  purpose  in  enacting  the  present  law.  It  was  doubt- 
less influenced  largely  by  public  considerations,  and  it  was  intended 
to  make  the  law  uniform  in  its  operation,  without  re^rd  to  the 
fact  whether  the  lands  traversed  oy  the  lines  of  road  were  im- 
proved or  unimproved,  and  irrespective  of  the  regulations  which 
might  prevail  in  the  different  towns  or  counties  as  respects  cattle 
running  at  large. 

Substantially  the  same  question  involved  in  this  case  was  deter- 
mined in  the  case  of  Gillam  v.  Railroad  Co.,  26  Minn.  271, 
in  which  it  appeared  that  the  animal  injured  was  trespassing 
upon  defendant's  land,  whence  it  passed  to  the  railroad  track, 
and  the  liability  of  the  defendant  company  was  distinctly  affirmed, 
as  created  and  defined  by  the  statute  in  question.  The  statute 
as  it  now  stands,  therefore,  introduces  a  new  rule  of  liability. 
Before  its  enactment,  milway  companies  stood  on  the  same  foot- 
ing as  other  land-owners,  and  cattle  coming  upon  their  right  of 
way  were  subject  to  the  same  rules  as  applied  to  other  lands. 
But,  by  the  provisions  of  the  statute  in  question,  the  legis- 
lature have  imposed  an  absolute  and  affiimative  duty  upon  them 
to  fence  against  cattle,  generally  making  them  liable  to  all  persons 
who  suffer  damage  by  reason  of  their  neglect  or  failure  so  to  do. 

There  is  no  exemption  from  liability  in  the  case  of  estrays  or 
animals  merely  trespassing,  though  it  is  of  course  implied  where 
the  fault  or  negligence  of  their  owners  contributes  to  the  injury. 
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Fawcettt?.  Railroad  Co.,  2  Eng.  Law  &  Eq.  295;  Piirdy  v.  Rail- 
road Co.,  61  N.  Y.  355 ;  Crawford  v.  Railroad  Co.,  18  Hun,  109. 
In  the  last  case  the  owner  was  permitted  to  recover,  though  his 
cow  when  killed,  was  at  large  in  violation  of  a  city  ordinance. 

In  view  of  the  obligation  of  the  railroad  con^panv  to  fence,  it  is 
not  considered  that  merely  permitting  plaintiff's  horse  to  run  at 
large  under  the  circumstances  constitutes  him  a  wrong-doer  as  to 
defendant  or  guilty  of  contributory  negligence  per  se.  If  the  de- 
fendant company  were  bound  to  fence  generally  against  cattle  and 
horses,  it  was  required  to  maintain  the  fence  in  question  as  a  pro- 
tection against  the  destruction  of  plaintiff's  horse,  as  well  as  against 
those  in  fields  adjoining  the  tracl^  and  it  is  immateiial  whether  he 
was  straying  at  the  time  or  not.  In  such  cases,  to  establish  con- 
tributory negligence,  there  must  be  some  act  or  omission  of  the 
plaintiff  proximately  affecting  the  question  of  the  exposure  of  the 
animal  to  danger,  or  contributing  to  the  accident.  Searles  v.  Rail- 
road Co.,  35  Iowa,  491 ;  Irish  v.  Railroad  Co.,  72  111.  404 ;  Mur- 
ray V,  Railroad  Co.,  82  111.  78  ;  Fitch  t).  Railroad  Co.,  13  Hun,  669 ; 
Johnson  v.  Railroad  Co.,  29  Minn.  429. 

In  Currv  v.  Railroad  Co.,  43  Wis.  673,  684,  the  court,  while 
adopting  the  same  rule  upon  the  subject  of  contributonr  negligence 
which  obtains  in  tliis  State  in  this  class  of  cases,  declares  it  to  be 
the  uniform  doctrine  of  that  court  "  that  the  mere  fact  of  trespass 
does  not  excuse  injury  occasioned  by  such  negligence  of  the  rail- 
road company." 

In  this  case  the  court  erred  in  assuming,  as  matter  of  law,  that 
the  fact  that  the  animal  had  been  suffered  to  be  at  large,  under  the 
circumstances,  was  contributory  negligence. 

The  case  should  have  been  submitted  to  the  jury,  and  there  must 
be  a  new  trial.     Order  reversed. 

Letting  Cattle  Stray  at  Larjgre,  When  Contributory  Negligence. — According 
to  some  authorities  the  turning  loose  of  cattle  or  permiting  them  to  stray 
constitutes  contributory  negligence  which  will  defeat  recovery  even  though 
they  stray  upon  the  track  through  a  broken  or  defective  fence.  Chapin  v. 
Sullivan,  R.  Co.,  89  N.  H.  864;  Mayberry  t>.  Concord,  R.  Co.,  47  N.  H.  891; 
Giles  «.  Boston,  etc.,  R  Co.,  55  N.  H.  552;  Trow  c.  Vermont,  etc.,  R.  Co., 
24  yt.  488;  McDonnell  «.  Pittsfield,  etc.  R.  Co.,  115  Mass.  564;  Staats  «. 
Hudson  River  R.  Co.,  3  Keyes,  196;  Munger  v,  Tonawanda,  etc.,  R  Co.,  4 
N.  Y.  350;  Wilder  <?.  Maine,  etc.,  R.  Co.,  65  Me.  333;  Hance  v.  Cayuga,  etc., 
R.  Co.,  26  N.  Y.  428;  Jones  t>.  Sheboygan,  etc.,  R.  Co.,  42  Wise.  306;  Little 
Rock  &  Ft.  8.  R.  Co.  v.  Finley,  11  Am.  &  Eng.  R.  R.  Cas.  469;  Kansas  City, 
etc.,  R.  R  Co.  9.  McHenry,  6  Am.  &  Eng.  R  R  Cas.  501;  Van  Horn  v,  Bur- 
lington, etc.,  R  Co.,  7  Am.  &  Eng.  R.  R  Cas.  591 ;  Washington  v.  B.  &  O. 
R  R  Co.,  10  Am.  &  Eng.  R  R  Cas.  749. 

Other  authorities  are  to  a  contrary  effect.  Corwin  u.  New  York,  etc.,  R. 
Co.,  13  N.  Y.  42;  Flint,  etc.,  R  Co.  e>.  Little,  28  Mich.  510;  Jeffersonville, 
etc.  R.  Co.  •».  Ross,  37  Ind.  549;  Williams  c.  New  Albany,  etc.,  R.  Co.,  5 
Ind.  114;  Mead  v,  Burlington,  etc.,  R  R  Co.,  7  Am.  &  Eng.  R.  R  Cas.  547. 

01.  Western  Md.  R.  R.  Co.  &  Carter,  and  note,  supra. 
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McDonald 

V. 

Chicago  &  U.  W,  Et.  Co. 

{Adtanee  Case^  Michigan,    October  81,  1883.) 

The  statute  makes  it  the  duty  of  railroad  companies  to  keep  their  track 
fenced  up,  and  if  injury  results  to  animals  straying  thereon  by  reason  of  the 
neglect  of  this  duty,  the  company  would  be  liable ;  unless,  however,  the  ani- 
mals were  driven  purposely  upon  the  track,  and  even  then  it  would  be,  upon 
proof  of  reckless  mismanagement  of  the  train. 

Under  an  allegation  of  reckless  management  in  the  declaration,  the  ques- 
tion of  an  insufficient  number  of  brakemen  may  be  considered,  especially 
where  the  evidence  is  admitted  without  objection,  and  it  is  for  the  jury  to 
say  whether,  under  the  circumstances,  it  was  negUgence  or  not. 

Error  to  Marqnctte. 

W.  P.  Healy,  for  plaintiff. 

A.  6.  Eidredge^  for  defendant  and  appellant. 

CooLEY,  J. — The  declaration  in  this  case  contains  a  single  count, 
which  is  as  follows :  "  For  that,  whereas,  on  the  first  day  of  Jane, 
1882,  and  from  thenceforward  to  the  commencement  of  this  suit, 
the  defendant  was  possessed  and  had  the  entire  control  of  the  pe- 
ninsula division  of  the  Ohicaffo  &  Nortli western  Railway,  in  the  city 
of  Kegaunee  aforesaid,  and  had  the  ri^ht  to  run  upon  the  same 
locomotives  and  trains  of  care.  And  the  plaintiff  avers  that  during 
all  that  time  it  was  the  duty  of  the  defendant  to  erect  and  keep  in 
repair  fences  on  the  sides  of  said  railroad,  suitable  and  sufficient  to 
prevent  cattle,  horses,  and  other  animals  from  getting  on  said  rail- 
road, except  at  crossings  and  other  public  places.  Nevertheless  the 
defendant  neglected  to  keep  said  fences  in  repair,  as  by  the  statute 
in  such  cases  made  and  provided  it  was  its  duty  to  do,  nor  did  said 
defendant  build  or  maintain  ditches  or  other  obstructions  equiva- 
lent to  fences  for  keeping  off  animals  from  said  track,  by  means 
whereof  two  horses  and  one  mare,  the  property  of  the  plaintiff,  of 
great  value,  to- wit,  of  the  value  of  seven  nundred  dollars,  on  the 
sixteenth  day  of  June,  1882,  near  the  western  limits  of  the  city  of 
Kegaunee,  aforesaid,  strayed  and  got  on  said  railroad,  but  not  at 
any  crossing  or  other  public  place,  and  that  the  defendant,  by  its 
servants,  on  the  day  last  aforesaid  so  carelessly  and  negligently  ran, 
conducted,  and  directed  the  locomotive  and  train  of  the  defendant 
on  said  railroad  that  the  said  locomotive  and  train  struck  with  great 
force  and  violence,  and  then  and  there  killed  the  said  two  horses 
and  mare,  so  being  on  the  railroad  as  aforesaid,  by  and  through  the 
neglect  of  the  defendant  to  keep  in  repair  the  fences  as  aforesaid^ 
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and  by  and  thron^h  the  groea  neglect  and  recklees  conduct  of  the 
servants  and  empu>76B  ot  defendant  on  said  locomotive  in  ninning 
down  said  horses  and  mare  after  they  were  seen  by  said  servants 
and  employes  on  said  railroad  track ;  the  said  horses  and  mare  hav- 
ing ran  a  distance  of  nearly  half  a  mile  on  said  track  ahead  of  said 
locomotive,  until  stopped  at  a  culvert  or  cattle-guard,  and  weie 
there  recklessly  run  down  and  killed  as  aforesaid,  to-wit,  at  the 
county  aforesaid,  to  the  damage  of  the  plaintiff  of  seven  hundred 
dollars,  and  therefore  he  brings  suit^"  eta 

On  the  trial  plaintiff  proved  that  in  June,  1882,  he  was  the  owner 
of  the  horses  in  question,  and  resided  in  N^aunee.    The  horses 
were  at  large,  and  he  sent  his  servant,  one  Adams,  after  them. 
Adams  found  tliem  at  Ishpeming,  and  started  with  th^mforhoma 
The  testimony  of  Adams,  so  far  as  we  deem  it  necessary  to  give  it, 
is  as  follows :  ^^  I  was  sent  after  these  horses  and  found  them  up  at 
Ishpeming,  and  was  bringing  them  home.    The  horses  was  feeung 
good,  and  I  had  to  go  the  way  they^  went  after  them.  •  They  went 
on  the  north  side  oi  the  track,  goin^  through  an  open  field.    I 
should  judge  it  was  a  quarter  of  a  mile  from  the  track,  and  they 
got  wild  and  galloped  off  right  towards  the  track,  and  they  came 
down  to  whei'e  the  fence  was  down  and  went  in.    I  rode  in  and 
tried  to  head  them  off,  but  failed,  and  tied  my  horse  to  the  first 
place  I  could  tie  to,  and  went  after  them  on  foot,  and  then  I  heard 
the  train  coming  when  I  started  on  foot.    The  train  was  coming 
very  close.    There  was  a  man  going  up  the  track,  and  he  headed 
the  horses  off,  and  got  the  horses  off  all  right.    They  went  on  quite 
a  ways  again,  and  .&:ot  on  the  track  a  second  time,  and  that  is  the 
time  they  were  killed.     The  fence  where  the  horses  got  in  was  down 
in  three  places,  I  should  judge  20  or  30  feet  apart.    The  opening, 
I  should  judge,  there  was  10  or  12  feet.    When  the  man  tum^ 
the  horses  off  the  track  they  were  within  the  fence,  and  it  was 
fenced  up  close,  and  the  horses  had  no  chance  to  get  away  from  the 
track,  and  there  was  a  little  knoll  that  come  right  out  to  the  edge 
of  the  track,  and  that  is  what  threw  them  on  the  track  the  second 
time.     The  train  which  come  along  was  a  loaded  ore  train,  I  should 
judge  about  30  cars.     I  did  not  see  the  horses  struck,  but  I  saw 
them  go  into  the  air.     I  was  standing  about  half  way  between  the 
junction  of  the  two  tracks  and  the  culvert     Tliis  was  about  half 
past  11  in  the  forenoon.     I  was  riding  one  horse  and  driving  four. 
All  the  land  where  the  three  openings  in  the  fence  were  was  pas- 
ture.    To  get  into  the  pasture  1  opened  a  gate  in  the  comer.     As 
soon  as  I  opened  the  gate  the  horses  galloped  off.    I  was  from  50 
to  75  yards  behind  them.    When  they  started  off  I  went  after 
them.     I  could  not  see  the  openings.     It  must  have  been  nearly  a 

auarter  of  a  mile  from  the  comer  where  I  got  into  the  pasture  to 
le  openings.    I  did  not  try  to  prevent  their  getting  out  of  the 
field,  because  I  did  not  know  they  could  get  out  of  the  field.    I 
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did  not  know  that  there  were  any  openings.  They  were  right  at 
the  openings  when  I  saw  they  conld  get  out  of  the  field,  anal  was 
about  50  or  75  yards  behind/* 

The  defendant  put  in  evidence  tending  to  contradict  that  of 
Adams,  and  to  show  that  he  purposely  drove  the  horses  upon  and 
alon^  the  railroad  track,  and  that  they  did  not  escape  upon  it  as  he 
testified.  The  engineer  upon  the  train  was  also  sworn,  and  gave 
evidence  as  follows :  "  When  I  saw  the  horses  I  called  for  brakes 
the  first  thing.  I  was  going  about  twelve  miles  an  hour  when  I 
first  saw  them,  and  the  train,  instead  of  letting  up  the  speed,  in- 
creased a  little  down  the  hill.  No  matter  how  many  brakes  you 
would  have  on  there,  there  is  no  two  brakemen  could  check  a  train 
down  that  hill.  I  had  shut  ofE  steam  before  I  saw  them.  The 
brakemen  set  the  brakes  when  I  whistled,  and  he  had  the  brakes 
set  before  I  called.  I  know  it  because  we  always  do  in  order  to 
keep  the  train  together.  I  saw  him  set  brakes  sdtter  I  signaled ;  he 
must  have  had  twenty  brakes  set.  I  sounded  my  whistle  for  brakes, 
and  blew  several  short  blasts  for  alarm.  I  thought  may  be  it  would 
frighten  the  horses  ofE.  I  did  not  reverse  my  engine,  because  if  I 
did  the  slack  would  have  been  so  quick  the  pins  would  jump  out 
and  break  the  train  in  two.  The  effect  of  that  would  be  that  there 
would  be*part  of  the  train  with  no  brakeman,  and  they  would  go 
running  into  the  head  end.  It  would  be  dangerous,  ana  dangerous 
for  me  to  do  it*  I  did  all  possible  with  safety.  I  could  not  have 
stopped  the  train  any  way  between  the  hill  and  the  crossing.  It  is 
the  worst  grade  on  tne  road ;  I  can  run  from  there  to  Goose  lake, 
about  seven  miles,  without  steam.  I  had  two  brakemen.  I  think 
I  was  running  about  ten  miles  an  hour  when  I  struck  the  horses." 

Upon  this,  and  other  evidence  which  tended  to  show  that  the 
train  was  going  much  faster  than  the  engineer  estimated,  the  plain- 
tiff claimed  that  the  jury  would  be  warranted  in  finding  that  de- 
fendant ^as  running  its  train  at  this  point  recklessly ;  the  provision 
of  brakemen  being  entirely  inadequate  and  insu£Scient  for  caref  nl 
management,  even  if  they  exercised  the  utmost  vigilance.  The  de- 
fendant, on  the  other  hand,  contended  that  the  question  of  a  sufii- 
ciency  of  brakemen  was  not  in  the  case,  there  being  no  allegation 
in  the  declaration  on  the  subject ;  also,  that  there  was  no  evidence 
in  the  case  tending  to  show  recklessness  on  the  part  of  the  defen- 
dant or  its  employes  contributing  to  the  injury ;  and  that  the  court 
should  so  instruct  the  jury. 

The  trial  judge  instructed  the  jury  that  the  statute  made  it  the 
duty  of  defendant  to  keep  its  track  fenced,  and  if  that  duty  was 
neglected,  and  plaintiff's  liorses  went  upon  the  track  inconsequence, 
the  defendant  would  be  liable  for  the  resulting  injury,  even  though 
Adams  may  have  been  negligent  in  suffering  them  to  escape,  if, 
however,  Adams  purposely  drove  the  horses  upon  the  track,  then 
the  defendant  is  not  liable,  unless  there  was  gross  and  reckless  mi?- 
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conduct  in  the  management  of  tlie  train.  Proof  of  gross  and  reck- 
less mismanagement  mast  be  made  by  the  plaintiff ;  it  cannot  be 
inferred.  Attention  was  called  to  the  speed  at  wliich  the  train  was 
running,  bnt  tlie  jury  were  told  tliat  the  defendant  had  a  right  to 
run  its  ti*ain  along  this  track  at  whatever  speed  it  saw  fit,  so  long 
as  it  was  not  dangerous.  The  number  of  brakemen  upon  the  train 
might  be  taken  into  consideration,  and  the  jury  might  ask  them- 
selves the  question  whether  the  evidence  tended  to  show  that  two 
brakemen,  with  the  assistance  of  the  conductor — if  he  did  assist — 
were  sufficient. 

The  jury,  under  the  instructions,  returned  a  verdict  for  the 
plaintiff  for  the  value  of  the  horses,  and  the  defendant  has  brought 
error. 

We  do  not  think  the  trial  judge  committed  any  error  in  submit- 
ting to  the  jury  the  evidence  respecting  the  insumciency  of  brake- 
men.  The  defendant  was  charged  with  reckless  conduct  in  the 
management  of  its  train,  whereby  the  injury  was  caused;  and  it 
.  was  not  claimed  on  the  trial  that  the  averment  was  so  general  that 
no  evidence  could  be  received  in  support  of  it.  If  that  claim  had 
been  made,  possibly  an  amendment  might  have  been  permitted ; 
but  under  the  declaration  as  it  stood,  any  evidence  which  was  ad- 
mitted without  objection,  and  which  tended  to  prove  thetnain  alle- 
gation, the  jury  were  entitled  to  consider.  If  sending  out  an  in- 
sufficiently manned  train  would  have  such  a  tendency,  it  was  as 
competent  to  rely  upon  it  as  upon  reckless  conduct  in  the  engineer 
or  conductor  occurring  at  the  time  of  the  injury.  The  case 
of  Marcott  v.  Marquette,  etc.,  R.  Co.,  41  Mich.  433,  to  which 
our  attention  is  called,  is  quite  different.  There  was  a  vari- 
ance in  that  case  between  tiie  declaration  and  the  proofs,  and 
the  objection  was  distinctly  taken  in  the  trial  court.  In  this  case 
no  variance  is  complained  of,  nor  was  objection  made  that  the  alle- 
gations of  the  declaration  were  wanting  in  particularity. 

It  seems  to  have  been  conceded  on  the  part  of  the  defence  that 
even  though  Adams  drove  the  horses  upon  the  track  purposely,  the 
defendant  would  be  liable  if  the  reckless  management  of  the  train 
caused  the  injury.  Under  that  concession  the  instructions  were 
given ;  and  we  do  not  see  how  the  trial  judge  could  have  been  war- 
ranted in  saying  to  the  jury  that  the  sending  out  of  a  train  with  so 
light  a  force  of  brakemen  that  at  one  point  in  the  line  it  would 
liave  been  impossible  for  them  to  chect  in  any  degree  the  speed  of 
the  train,  could  have  no  tendency  to  support  an  allegation  of  reck- 
less management.  Prudent  management  would  seem  to  require 
that  careful  provision  be  made  for  bringing  the  train  under  control 
whenever  occasion  should  arise  for  it ;  and  if  injury  resulted  from 
tlie  neglect  of  such  provision,  it  cannot  devolve  upon  the  court  to 
say,  as  matter  of  law,  that  the  neglect  was  of  one  degree  of  culpa- 
bility rather  than  of  another.     The  attendant  circumstances  might 
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have  mtich  to  do  with  this ;  excuses  might  be  made  npon  special 
facts ;  bnt  these  would  present  questions  of  fact,  not  of  law.  And 
if  it  was  claimed  that  this  particular  grade  was  so  exceptional  that 
it  was  excusable  to  suffer  trains  to  pass  down  it  without  effectual 
check,  the  jury  must  judge  of  the  claim,  not  the  court.  . 

The  erroYQ  assigned  are  not  tenable,  and  the  judgment  must  be 
affirmed,  with  costs. 


/     Cahpbell 

V. 

New  York  &  New  England  R  R  Oa 

(50  Chnnedicut  Beporia,  128.) 

The  matter  of  the  fencing  of  their  lines  by  nulroad  companies  is  wholly 
one  of  statute  regulation.  In  the  absence  of  a  statute  requinng  it  there  is  no 
duty  to  maintain  fences. 

lAnd  was  taken  for  a  railroad  track  at  a  time  when  a  statute  was  in  force 
requiring  railroad  companies  to  fence  their  lines  except  where  the  railroad 
commissioners  should  determine  that  a  fence  was  not  necessary,  and  in  the 
appraisal  of  damages  to  the  land- owner  nothing  was  allowed  for  the  expense 
of  maintaining  a  fence.  The  statute  was  afterwards  repealed  and  a  new  one 
passed  requiring  railroad  companies  to  fence  only  where  the  railroad  com- 
missioners should  order  it.  Held  that  there  was  no  obligation  on  the  part  of 
the  railroad  company  to  maintain  the  fence,  in  the  absence  of  an  order  from 
the  railroad  commissioners. 

AonoN  for  damages  for  the  killing  of  a  horse  of  the  plaintiff,  by 
the  negligent  runnmg  of  a  train  of  the  defendants ;  Drought  to 
the  Superior  Court  in  Tolland  County.  The  case  was  heard  in 
damages,  after  a  default,  before  Beardsley,  J.,  who  found  the  facts 
and  awarded  only  nominal  damages.  The  plaintiff  brought  the 
record  before  this  court  by  a  motion  in  errer.  The  case  is  fully 
jBtated  in  the  opinion. 

M.  E.  West  and  D.  Marcy,  for  the  plaintiff. 

G.  W.  Phillips,  for  the  defendants. 

Pabdeb,  J. — In  1862  the  Rockville  Branch  R.  R.  Co.  took  for 
railroad  uses  a  piece  of  land  by  an  appraisement  which  did  not  in- 
clude the  cost  of  fencing.  The  law  then  required  all  railroad  com- 
panies to  fence  their  lines  except  at  points  where  the  railroad  com- 
missioners should  determine  that  there  was  no  necessity  for  fenc- 
ing. Soon  after  taking  possession  the  company  built  a  fence ;  in 
November,  1879,  it  leased  its  railroad  to  the  defendant,  the  New 
York  &  New  England  R.  R.  Co.,  which  is  now  operating  it. 

The  plaintiff  is  the  owner  of  land  adjoining  this  railroad,  and  is 
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the  grantee  of  tlie  person  from  whom  the  Bockville  Branch  R.  B. 
Co.  took  land.  In  1880  the  defendant  did  not  maintain  a  snffi- 
cient  fence  between  its  own  and  the  plaintiff's  land,  and  in  that 
year  the  horse  of  the  latter  went  from  his  lot  npon  the  railroad 
track  and  was  killed  by  the  defendant's  engine.  The  plaintiff  in- 
stituted this  snit ;  the  defendant  suffered  a  defanlt,  and  moved  to 
be  heard  as  to  the  dama^ ;  upon  the  heaiing  the  plaintiff  made 
no  claim  that  the  railroad  commissioners  had  ever  ordered  the  con- 
struction of  a  fence  between  his  land  and  that  of  the  defendant; 
the  court  found  that  the  defendant  was  running  the  engine  prop- 
erly and  without  negligence;  and* assessed  the  plaintiff's  damages 
at  a  nominal  sum.    He  filed  a  motion  in  error. 

The  Rockville  R.  R.  Co.  became  the  proprietor,  upon  payment 
of  full  consideration  therefor,  of  the  land  upon  which  the  plain- 
tiff's horse  was  killed.  It  did  not,  in  addition  to  such  payment, 
come  under  any  obligation,  express  or  implied  to  the  person  from 
whom  it  was  taken,  although  he  remained  an  adjoining  proprietor, 
in  reference  to  fencing.  His  rights  and  the  duties  of  the  railroad 
company  in  that  regai-d  were  subjects  of  statutory  regulation. 

The  statute  as  a  matter  of  public  policy,  as  a  matter  of  protec- 
tion to  life  and  property,  required  the  company  to  fence  the  land 
unless  it  could  prove  to  the  railroad  commissioners  that  a  fence 
was  not  necessary  for  that  purpose  and  therefore  be  by  them  ex- 
cused from  erecting  it.  In  1875  thejlegislature  changed  its  mode 
of  securing  public  protection ;  an  act  was  passed  making  it  the  duty 
of  the  railroad  companies  to  fence  wherever  the  railroad  commis- 
sioners ordered  them  so  to  do.  Since  then,  if  the  manner  of  use 
of  its  land  by  the  defendant  made  it  necessary  to  the  full  enjoy- 
ment by  the  plaintiff  of  his  own  tliat  there  should  be  a  fence  be- 
tween them,  it  has  been  his  right  to  show  that  fact  to  the  railroad 
commissioners  and  their  duty  to  make  and  enforce  an  order  upon 
the  company  to  erect  and  maintain  one. 

The  plaintiff  has  never  satisfied  them  that  such  fence  is  neces- 
sary; tiiey  have  never  ordered  the  defendant  to  build  one;  it 
therefore  was  guilty  of  no  wrong  to  the  plaintiff  in  using  its  land 
without  one.  In  reference  to  the  land  in  question  the  matter  has 
at  all  times  been  one  of  obedience  to  a  public  statute ;  never  one 
of  keeping  or  breaking  a  contract  with  an  individual ;  the  obliga- 
tion npon  the  railroad  company  to  fence  comes  into  existence,  is 
modified,  or  goes  out  of  existence,  by  the  enactment,  change  or 
repeal  of  statutes. 

There  i&  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred ;  except  Carpenter, 
J.,  who  dissented. 

No  Obligation  to  Fence  Existing  at  Common  Law. — ^Railroad  companies 
are  not  bound,  irrespective  of  a  statute,  to  fence  their  roads;  but  a  failure  on 
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their  part  to  do  so  will  bind  them  to  a  greater  degree  of  care  in  running  their 
trains.  Eeninacker  v.  Cleveland,  etc.,  R.  Co.,  8  Ohio  St.  186;  Moss  v.  Bos- 
ton, etc.,  R.  Co.,  2  Cush.  536;  Fernou  v,  Dubuque,  etc.,  R  Co.,  22  Iowa, 
628;  Joliet,  etc.,  R.  Co.  v.  Jones,  20  III.  202;  Macon,  etc.,  R.  Co.  v.  Vaughn, 
48  Ga.  464;  Atlantic,  etc.,  R.  Co.  v,  Burt,  49  Gki,  606;  Yipksburg,  etc.,  R. 
Go.  V.  Patton,  31  Miss.  151;  Memphis,  etc.,  R.  Co.  «.  Orr,  48  Miss.  279;  New 
Orleans,  etc,,  R.  Co.  v.  Field,  46  Miss.  578;  Boston  &  A«  R  Co.  e.  Briggs, 
7  Am.  &  Eng.  R  R  Cas.  641. 


Sahpsell 
OmoAoo   &   Gband   Tbunk   By.    Co. 

(Adwmee  com,  Miehigan,     Odober  24,  1888.) 

* 

PlaintifTs  cow  was  killed  by  the  negligence  of  the  railroad  company,  and 
in  an  action  for  damages  for  the  kilhng  he  joined  a  count  for  trover,  and  a 
verdict  was  rendered  for  the  value  of  the  cow  as  beef  after  the  injury,  and 
not  for  her  value  before  the  injury.  EM  error,  for  which  a  new  trial  should 
be  ordered. 

Ebbob  to  Kalamazoo. 

O.  T.  Tuthill,  for  plaintiff. 

L.  C.  Stanley,  for  defendant  and  appeUant. 

Gbayss,  C.  J. — In  September,  1880,  two  cows  and  a  heifer, 
owned  by  the  plaintiff,  were  run  over  by  a  train  on  defendant's 
road  at  Leeebarff  crossing,  in  Kalamazoo  county.  The  cows  were 
killed  and  the  lieifer  so  badly  injured  that  defendant's  servants 
soon  after  killed  her.  The  plaintiff  sued  the  company  before  a 
justice  in  an  aetion  on  the  case,  and  charged  it  with  tortious  neg- 
ligence, and  added  a  coant  in  trover  for  an  alleged  unlawful  con- 
version of  the  animals. 

The  cause  was  appealed  and  the  plaintiff  obtained  a  verdict  in 
the  circuit  court  for  $21.22. .  The  company  brought  error.  The 
objections  apply  to  the  contention  regarding  the  liability  based  on 
alleged  negligence.  There  was  no  dispute  about  the  value.  The 
cows  were  proved  to  be  worth  $40  each  and  the  heifer  $25  for 
beef.  The  hide  of  one  of  the  cows  was  sold  bv  defendant's  serv- 
ants  for  $3.75,  and  the  amount  was  paid  to  the  plaintiff.  The 
heifer  was  buried  by  defendant's  a^nts.  , 

The  court  is  entirely  clear  that  the  recovery  was  simply  for  her 
value  as  beef,  and  that  it  was  founded  exclusively  on  the  count  for 
conversion.  It  would  be  well-nigh  impossible  to  constnie  the 
record  otherwise.    The  sho\^ing  on  that  theory  was  scarcely  open 
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to  argument,  and  the  circuit  judge  presented  it  explicitly  and  fairly 
to  the  jury.  Such  were  the  circumstances  that,  had  they  found  a 
repugnant  verdict,  it  would  have  suggested  that  they  had  made  a 
misstep.  There  is  no  pretense  that  either  by  word  or  act  the 
defendant's  servants  manifested  a  willingness  for  tlie  plaintiff  to 
interfere.  On  the  contrary,  the  evidence  is  positive  that  they  set 
up  a  claim  tliat  the  defendant's  rules  would  not  permit  intermed- 
dling with  animiJs  thus  killed  or  injui^ed  at  the  crossings  of  its 
road ;  and  the  record  leaves  no  doubt  that  they  gave  out,  and  led 
the  plaintiff  to  understand,  that  he  would  not  be  allowed  to  take 
the  heifer  away,  and  that  the  effect  of  their  statements  and  conduct 
was  to  prevent  him.  If  the  intent  was  different,  the  plaintiff 
ought  not  to  lose,  or  the  defendant  gain,  by  means  of  the  mislead- 
ing course  of  its  a^nts.  The  amount  of  the  verdict  is  not  only 
consistent  with  this  view,  but  it  tends  to  corroborate  it  The 
allowance  seems  to  have  been  for  the  animal  as  she  was  after  being 
hit,  and  not  for  the  sum  which  would  have  been  given  for  damages 
for  her  negligent  destruction.  This  construction  of  the. case  ren- 
ders all  the  exceptions  of  any  consequence  perfectly  harmless,  and 
leads  to  an  affirmance. 
The  judgment  is,  therefore,  affirmed,  with  costs. 

DamagMi — ^The  proper  measure  of  damages  in  an  action  against  a  railroad 
company  for  killing  cattle,  is  the  value  of  the  animal  at  the  time  of  the  in- 
jury. Madison,  etc.,  R  Co.  «.  Herod,  10  Ind.  2;  Indianapolis,  etc.,  R.  Co. 
«.  Mustard,  34  Ind.  51;  Toledo,  etc.,  R.  Co.  «.  Arnold,  43  111.  418;  Toledo, 
etc.,  R.  Co.  «.  Johnston,  74  111.  83;  Lapino  v.  New  Orleans,  etc.,  R.  Co.,  20 
La.  Ann.  158;  C.  fi.  V.  P.  R.  R.  Co.  v.  Nichols,  2  Am.  &  Eng.  R.  R,  Cas. 
647;  Houston,  etc.,  R.  R.  Co.  «.  Muldron,  6  Am.  &  Eng.  R  R  Cas.  580. 

Where  the  animal  is  only  injured  the  measure  of  damages  is  the  difference 
between  its  value  before  and  after  the  injury,  deducting  a  reasonable  com- 
mission for  the  trouble  in  selling  the  injured  animal.  But  this  is  only  where 
it  is  of  value  as  beef.  Illinois,  etc.,  R.  Co.  v.  Finnigan,  21  111.  646;  Dean  «. 
Chicago,  etc.,  R  Co.,  43  Wise.  305. 

Ordmarily  the  owner  is  not  bound  to  take  the  dead  animal  in  part  pay- 
ment for  the  killing.  Indianapolis,  etc.,  R  Co.  v.  Mustard,  84  Ind.  51; 
Ohio,  etc.,  R.  Co. «.  Hays,  85  Ind.  173. 

Even  if  the  animal  killed  be  beef,  the  owner  is  not  bound  to  sell  it  and 
defalk  the  proceeds  against  his  damages  if  the  animal  be  found  in  a  mangled 
state.     Rockford,  etc.,  R.  Co.  «.  Lynch,  67' 111.  149. 
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CUETIS 

Chicago,  M.  &  St,  P.  Ey.  Co. 

(Advance  Ccuey  Iowa.    Beeember  11,  1888.) 

A  party  petitioniDg  to  compel  a  railroad  company  to  provide  an  open  crossing 
to  connect  the  parts  of  a  pasture  through  which  the  road  runs,  should  at 
least  show  that  he  has  no  other  adequate  means  of  crossing.  In  the  absence 
of  the  entire  evidence,  we  cannot  disturb  the  finding  of  the  court  below  that 
the  gates  provided  by  the  company  were  adequate,  and  that  the  only  objec- 
tion to  such  gates  was  the  trouole  of  opening  and  closing  theuL 

Appeal  from  Scott  circuit  court. 

The  action  was  brought  to  compel  the  defendant  to  put  in  an 
open  croBsin^  and  a  cattle-gnard  at  a  point  designated  by  him  in  a 
notice  served  by  him  upon  the  defendant.  The  court  dismissed 
the  plaintiff's  petition,  and  rendered  judgment  for  the  defendant 
for  costs.     The  plaintiff  appeals. 

Greo.  E.  Hubbell,  for  appellant. 

Grant  &  Grant,  for  appellee. 

Adams,  J. — The  abstract  does  not  purport  to  contain  all  the  evi- 
dence. The  court  made  certain  findings  of  fact,  and  we  shall  as- 
sume that  they  were  supported  by  the  evidence.  The  court  found 
in  substance  that  the  defendant's  track  crosses  the  plaintiff's  pas- 
ture; that  the  plaintiff  requested  the  defendant  to  construct  an 
open  crowing  at  the  place  designated  in  a  notice  served ;  that  the 
defendant  refused  to  do  so ;  Uiat  it  had  fenced  the  track  on  both 
sides,  and  put  in  gates,  and  claimed  that  that  was  sufficient ;  that 
an  open  crossing  with  cattle-guards  might  have  been  put  in  at  a  rea- 
sonable expense,  but  not  a  bridge  or  tunnel ;  that  the  plaintiff  was 
not  cut  off  from  the  highway ;  that  his  only  ground  for  asking  for 
an  open  crossing  was  to  be  saved  the  inconvenience  of  opening  and 
shutting  the  gates  when  driving  his  cattle  from  one  part  of  the 
pasture  to  the  other ;  that  the  only  objection  made  by  the  plaintiff 
was  that  the  crossing  was  not  an  open  one.  The  court  also  found, 
as  a  conclusion  of  law,  that,  ^^  under  the  circumstances,  the  crossing 
provided  by  the  defendant  was  adequate,  and  all  that  is  required 
oy  law,  so  far  as  regards  the  question  of  being  open  or  not." 

1.  The  plaintiff  assigns  as  error  that  the  court  erred  in  its  find- 
ing that  tne  only  objection  made  by  the  plaintiff  to  the  crossing 
was  that  it  was  not  an  open  one.  Tne  petition  and  evidence  set 
out  do  not  clearly  show  whether  the  fact  that  the  crossing  was 
not  an  open  one  constituted  the  plaintiff's  only  objection  or  not. 
13  A.  &  E.  B.  Cas.— 88 
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It  appean  clearij  enongli  that  he  demanded  cattle-guaids.  Bnt 
Bach  deznand  feemc  to  hive  been  made  in  connection  with  his  de- 
mand for  an  open  eroesing.  It  is  not  ebown  that  he  demanded  a 
crosing  with  gates  and  eanle-goards,  and.  as  the  abstract  does  not 
pnrport  to  contain  all  the  evidence,  we  cannot  say  that  the  oonrt 
erred  in  finding  that  the  plaintiflTs  onlj  objecti<m  was  that  the 
croseins  was  not  an  open  one.  We  shall  aasome^  then,  that  the 
plaintiffs  demand  for  cattle-gnaids  was  to  obviate  the  necessity  of 
gates,  and  render  an  open  crossing  practicable  and  proper. 

3.  We  come,  then,  to  the  question  as  to  whether  the  cn)flBing;at 
the  place  where  made,  not  being  an  open  one,  was  adequate,  we 
do  not  feel  called  npon  to  determine  whether,  under  any  drcnm- 
stances,  a  farmer  whose  pasture  is  crossed  by  a  railroad  track  is  en- 
titled to  an  open  crossing  for  the  mere  aoc(Hnmodation  of  his  stock 
The  defendant  contends  strennonsly  that  he  is  not.  There  wonld 
certainly  be  a  grave  objection  to  a  crossing  in  a  pasture  that  would 
allow  cattle  to  enter  upon  the  track  and  stop  th^e.  It  would  un- 
questionably be  a  source  of  danger.  But,  without  going  to  the  ex- 
tent which  the  defendant  contends  that  we  should,  we  have  to  say 
that  we  do  not  think  that  it  follows  as  a  matter  of  course  that  a 
farmer  is  entitled  to  such  crossing  for  cattle  regardless  of  all 
other  means  of  crossing.  The  burden  was  upon  the  plaintiff  to 
show,  at  least,  that  he  nad  no  other  adequate  means,  and  if  he  de- 
sired his  case  reviewed  upon  errors  without  the  evidence,  or  with- 
out all  the  evidence,  as  he  seeks  in  this  case,  he  should  hare  asked 
the  court  to  find  that  he  had  no  other  adequate  means,  or  at  least 
to  find  what  other  means  he  had«    As  to  what  other  means  the 

Elaintiff  had  the  findings  are  silent.  We  might  rest  the  case  here, 
ut  we  think  best  to  say  that  the  evidence  set  out  shows  that  there 
was  a  good  enough  crossing  near  by,  under  a  railroad  bridge,  ex- 
cept that  in  wet  seasons  it  sometimes  became  impassable.  But  how 
often  it  became  impassable  is  not  shown,  nor  how  long  it  remained 
so,  nor  to  what  extent  inconvenience  was  suffered.  It  is,  however, 
shown  that  there  was  not  only  a  railroad  bridge  for  a  crossing,  but 
there  was  a  highway  boundary  of  the  pasture.  What  other  means 
the  plaintiff  had  for  transferring  his  stock  from  one  side  of  the 
pasture  to  the  other  we  do  not  know.  He  has  not  allowed  us  to 
say  that  we  are  in  possession  of  all  the  facts,  and  yet,  with  the  bur- 
den of  proof  npon  nimself ,  he  asks  us  to  hold  tnat  the  crossing 
complained  of  is  inadequate.  He  asks  it  for  the  reason  that  it  is 
not  an  open  one.  We  do  not  think  that  we  should  be  justified  in 
so  holding. 
Affirmed. 
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St.  Lotus  &  Sak  Fbakoiboo  By.  Go. 

Shabp. 

(37  Kansas  Beports^  134.) 

Where  an  action  is  brought  before  a  justice  of  the  peace  against  a  railway 
company  for  neglecting  to  make  proper  cattle-guards  on  the  railroad  where 
it  entered  and  left  fenced  land,  whereby  stock  entered  upon  the  premises  of 
pluntiff  and  committed  damages  to  his  growing  crops,  heldy  the  action  is  one 
against  the  railway  company  for  damages  resulting  from  omission  of  positive 
duty  required  of  it  by  the  statute,  and  not  an  action  for  trespass  on  real  es- 
tate. HM^  further,  that  in  such  an  action  the  plaintiff  has  the  right  to  in- 
clude in  his  claim  for  damages  the  value  of  his  services  in  driving  out  and 
herding  the  stock,  to  prevent  further  and  additional  damages  to  the  crops. 

Ereob  from  Greenwood  District  Court. 

The  nature  of  the  action,  and  the  facts,  appear  in  the  opinion. 
Trial  at  the  August  Term,  1881,  of  the  district  court,  and  judg- 
ment f orplaintiS  Sharp.    The  defendant  brings  the  case  here. 

S.  S.  Barkpatrick,  for  plaintiff  in  error. 

Clogston  &  Martin,  for  defendant  in  error. 

HoBTON,  C.  J. — The  defendant  in  error  (plaintiff  below)  com- 
menced an  action  againstplaintiff  in  error  (defendant  below),  before 
a  justice  of  the  peace.  His  bill  of  particulars  stated  substantially 
that  he  owned  and  was  in  the  actual  possession  of  certain  inclosed 
lands ;  that  the  railway  company  constructed  its  railroad  across  the 
same,  and  failed  and  neglected  to  put  in  cattle-guards  where  the 
road  entered  and  left  his  premises ;  that  by  reason  thereof  lar^e 
numbers  of  cattle  and  other  animals  entered  said  premises  at  the 

E laces  where  the  railroad  entered  and  left  the  same,  and  damaged 
is  growing  crops  in  the  sum  of  $250;  that  during  all  this  time  the 
defendant,  in  trying  to  prevent  the  destruction  of  his  crops,  drove 
out  the  stock  and  nerded  them  from  said  lands,  and  averred  his 
services  were  worth  $50;  and  he  therefore  claimed  judgment  for 
$300.  He  recovered  judgment  before  the  justice  for  $282.50,  the 
railway  company  not  appearing.  An  appeal  was  taken  to  the  dis- 
trict court  by  the  railway  company,  and  the  cause  came  on  for  trial 
at  the  August  Term,  1881.  Judgment  having  been  rendered  against 
the  railway  company  for  $157.50  and  costs,  the  latter  duly  excepted, 
and  brings  the  case  nere. 

It  is  first  objected  that  the  district  court  had  no  jurisdiction,  on 
the  ground  that  the  justice  before  whom  the  bill  of  particulars  was 
filed  was  without  jurisdiction,  as  it  is  urged  that  the  action  was  one 
of  trespass  to  real  estate,  and  the  amount  claimed  exceeded  $100. 
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It  is  certainly  clear  that  under  §  6,  ch.  81,  Comp.  Laws  1879,  jus- 
tices have  jurisdiction  in  actions  for  trespass  on  real  estate  only 
where  the  damages  demanded  do  not  exceed  $100.  Bnt  we  do  not 
think  the  bill  of  particulars  shows  that  the  action  is  for  trespass  to 
real  e8tate  within  the  terms  of  §  6.  Trespass  therein  mentioned  is 
the  common  law  trespass,  or  trespass  denominated  qnare  clansum 
fregit.  This  is  the  name  of  a  remedy  which  lies  to  recover  dam- 
ages when  the  defendant  has  unlawfnlly  and  wi-ongfnlly  trespassed 
upon  the  real  estate  of  the  plaintiff,  under  the  rules  of  the  com- 
mon law,  this  action  would  oe  styled  "  an  action  on  the  case."  The 
injuries  alleged  are  consequential  from  the  failure  and  neglect  of 
the  railway  company  to  put  in  cattle-guards  where  the  road  entered 
and  left  tne  premises.  The  gravamen  of  the  charge  is,  tliat  the 
railway  company  neglected  to  make  proper  cattle-guards,  and  on 
account  of  this  negligence,  or  disregard  of  the  statute  (Laws  of 
1869,  ch.  81,  §  1 ;  Comp.  Laws  of  1879,  p.  785),  numbers  of  cattle 
and  other  animals  entered  upon  the  premises  of  plaintiff  below  and 
committed  the  damages  complained  of  upon  his  growing  crops. 
There  is  no  statement  in  the  bill  of  particulars  that  the  railway 
company  wrongfully  and  widiout  the  consent  of  the  owner  entered 
upon  his  real  estate,  and  we  may  denominate,  under  our  system  of 
pleading,  the  cause  of  action  alleged  in  the  bill  of  particulars  against 
the  railway  company  as  one  for  negligence ;  being  on  its  part 
breaches  by  omission  of  positive  duty  required  of  it  by  the  statute. 
The  motion  to  dismiss  under  this  view  was  properly  overruled. 

The  second  objection  is,  that  several  causes  are  improperly  joined. 
The  bill  of  particulars  substantially  charges  that,  to  avoid  further 
damages,  plaintiff  below  drove  out  the  stock  and  herded  them,  at  a 
cost  of  $50.  We  do  not  think  this  objection  tenable.  The  owner 
of  the  crops,  upon  asceitaining  that  injuries  were  being  done  there- 
to by  the  cattle  and  other  animals  which  had  entered  at  the  places 
where  the  railway  company  had  failed  to  erect  suitable  cattle-guards, 
was  bound  to  use  at  once  proper  diligence  to  prevent  further  injur- 
ies to  his  crops.  The  plaintiff  below  had  the  right  to  bring  his  ac- 
tion upon  the  whole  case  to  recover  the  damages  for  all  the  injuries 
resulting  from  the  negligence  of  the  railway  company;  and  in 
this  case  these  damages  included  his  claim  for  his  services  in 
preventing  a  greater  destruction  to  his  crops.  There  was  no 
impropriety  in  adjusting  the  whole  claim  in  one  controversy.  In 
the  case  of  Tightmeyer  v,  Mongold,  20  Kas.  90,  referred  to,  the 
party  attempted  to  waive  the  tort  and  sue  upon  contract.  "We  held 
in  that  case  that  the  trespass  conld  not  be  treated  as  a  sale,  and 
therefore,  as  no  implied  promise  was  shown,  that  the  action  of  con- 
tract could  not  be  upheld.  Here  the  recovery  was  based  upon 
wrongful  acts  of  the  railway  company  in  neglecting  the  statutory 
requirements  with  reference  to  putting  in  suitable  cattle-guards  upon 
its  road,  whereby  cattle  damaged  the  growing  crops ;  and  it  was 
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not  improper  to  include  in  the  claim  for  damages  the  value  of  the 
services  to  prevent  additional  damdges  thereto  by  driving  out  and 
herding  the  stock,  which  had  entered  by  the  negligent  and  injur- 
ious omissions  of  duty  on  the  part  of  the  railwav  company. 

The  judgment  of  the  district  court  will  be  afiSrmed. 

All  the  Justices  concurring. 

See  Hurd  v.  Rutland,  etc.,  R.  Co.,  25  Yt  117, 


Kansas  Crrr,  Foet  Soott  &  Gulp  R.  R.  Co, 

V. 

Hayes. 

(Adtcmce  Case,  Kansoi,    1888.) 

The  plaintiff  commenced  an  action,  before  a  justice  of  the  peace,  affainst 
the  defendant,  a  railroad  company,  to  recover  forty-five  dollars,  the  value  of 
a  cow,  owned  by  him,  and  allegea  to  have  been  fatally  injured  by  the  engine 
and  cars  of  the  defendant.  The  bill  of  particulars  stated  a  cause  of  action 
at  common  law,  for  the  negligent  killing  of  the  cow,  and,  also,  attempted  to 
state  a  cause  of  action  under  the  statute.  Laws,  1874,  Chap.  94;  Comp.  Laws 
1879  pp.  784,  785.  But,  it  failed  to  state  a  cause  of  action  under  the  statute, 
for  the  reason  and  for  such  reason  only,  that  it  did  not  state  that  the  railroad 
company's  road  was  not  enclosed  with  a  lawful  fence.  After  jud^ent  in  the 
justice's  court,  and,  after  an  appeal  to  the  district  court,  the  district  court 
permitted  the  plaintiff  to  so  amend  his  bill  of  particulars,  as  to  state  a  cause 
of  action  under  the  statute,  Tiddy  not  error. 

The  evidence  and  the  facts  of  the  case  discussed,  and,  ?ield,  upon  such  evi- 
dence and  facts,  the  supreme  court  cannot  say  that  the  oistrici  court  commit- 
ted mateiiskl  or  substantial  error. 

Pratt,  Erumback  and  Ferrey,  for  plaintiff  in  error. 
W.  J.  Buchan,  for  defendant  in  error. 

Valbntinb  J. — In  August  1880,  the  defendant  in  error,  brought 
a  suit  before  a  jastice  of  the  peace  in  Wyandotte  County,  against 
the  plaintiflfe  in  error  to  recover  $46,  the  value  of  a  cow  owned  by 
him  and  which  was  alleged  to  have  been  fatally  injured  by  the  en- 
gine and  cars  of  the  plamtifi  in  error. 

The  bill  of  particulars  filed  by  the  pkintifi  below,  defendant  in 
error,  with  the  justice,  stated  a  cause  of  action  at  common  law,  for 
the  negligent  killing  of  the  cow,  and  also  attempted  to  state  a  cause 
of  action  under  the  statute.  Laws  of  1874,  Chap.  94 ;  Comp.  laws 
1879,  pages  784,  785.  But  it  failed  to  state  a  cause  of  action  under 
the  statute  for  the  reason,  and  for  such  reason  only,  that  it  did  not 
state  that  the  railroad  company's  road  was  not  enclosed  with  a  law- 
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ful  fence.  A  judgment  waa  rendered  in  favor  of  the  plaintiff  m 
the  justice's  court  for  $45.00  and  $10.00  attorney's  fee.  The  case 
was  then  appealed  to  the  district  court,  where  the  plaintiff  below 
filed  an  amended  bill  of  particulars,  alleging  a  cause  of  action  under 
the  statute,  which  amended  bill  was  twice  afterwards  amended  by 
interlineation. 

The  trial  in  the  district  court  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $45  and  $30  attorney's  fee,  from  which  judg- 
ment the  defendant  now  appeals,  by  bringing  petition  in  error,  to 
this  court. 

1.  The  plaintiff  in  error,  defendant  below,  claims  that  the  dis- 
trict court  erred  in  overruling  its  motion  to  strike  out  the  amended 
bill  of  particulars.  We  think  the  amendment  was  allowable,  and, 
therefore,  that  the  district  court  did  not  err. 

2.  There  was  no  evidence  offered  at  the  trial,  to  sustain  the  alle- 
^tion  of  negligence  other  than  that  arising  from  the  want  of  a 
fence,  and,  therefore,  the  question  to  be  determined  is  whether  upon 
the  pleadings  and  proof,  the  plaintiff  established  a  cause  of  action 
under  the  stock  law  or  fence  law.  The  plaintiff  in  error,  defendant 
below,  claims  that  the  only  competent  testimony  offered  upon  the 
suSject,  clearly  showed  that  the  place  where  the  animal  was  struck 
and  injured  was  within  the  corporate  limits  of  the  city  of  Rosedale. 
We  do  not  think  that  this  claim  is  correct.  It  is  true  that  the  re- 
corded plat  of  the  city  was  produced  in  court  by  W.  H.  Bridgens, 
the  register  of  deeds,  who  testified  that  the  point  where  the  cow 
was  killed  was  within  the  corporate  limits  of  the  city.  But,  the 
register  may  have  been  mistaken  (1)  as  to  where  the  cow  was  killed, 
and  (2)  as  to  where  the  town  line  was  actually  located  upon  the 
ground.  There  was  plenty  of  other  competent  evidence  that  tended 
to  show  that  the  cow  was  killed  outside  of  the  city  limits.  But 
suppose  that  she  was  killed  within  the  city  limits,  still  there  is 
nothing  that  conclusively  shows  that  she  was  killed  at  a  point  where 
the  railroad  company  was  not  bound  to  fence  its  track.  U.  P.  K. 
Co.  V.  Dyche,  28  Kas.  200. 

The  plaintiff  in  error  defendant  below,  also  claims  that  the  rail- 
road company  is  not  liable  in  this  action  for  the  further  reason  that 
the  animal  was  killed  within  the  depot  grounds  and  switching  yards 
of  the  railroad  company  at  Rosedale.  xhis  was  not  so  shown  by 
the  evidence,  but  rather  the  reverse.  There  was  no  depot  anywhei'e 
near  where  the  cow  was  killed,  but  the  evidence  tends  to  show  that 
the  cow  was  killed  where  the  railroad  track  passes  over  a  tract  of 
land  belonring  to  a  private  individual.  There  were  four  or  five 
tracks  at  tne  rolling-mills,  and  two,  and  perhaps  more  where  the 
cow  was  killed.  One  of  these  tracks  was  the  main  track  used  by 
the  railroad  company  and  the  other  tracks  were  used  for  the  accom- 
modation of  the  roUinff-mill  company.  Occasionally  however,  the 
railroad  company  would  unload  freight  for  others  besides  the  roll- 
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ing-mill  company  upon  one  of  these  switch  tracks,  but  this  seldom 
happened.  It  is  probable,  also,  that  the  railroad  company  occasion- 
ally used  these  additional  tracks  for  switching.  But  the  fact  that 
they  sometimes  used  them  for  switching  would  not  prevent  or  ex- 
empt the  company  from  fencing  them  m.  Indeed  it  would  seem 
that  they  should  be  fenced  in  ii  they  were  some  distance  from  any 
pubhc  place,  and  were  used  only  for  the  purpose  of  switching. 
This  claim  therefore,  like  the  others,  is  not  tenable ;  for  as  before 
stated,  the  place  where  the  cow  was  killed  was  not  a  portion  of  the 
depot  grounds,  and  even  if  it  was  used  for  switching,  that  did  not 
prevent  the  company  from  fencing  the  same. 

We  do  not  thmk  that  the  court  below  committed  any  material 
error,  and  therefore  its  judgment  will  be  affirmed. 

All  the  justices  concurring. 


LoTTisviLLB,  New  Albakt  and  Ohioago  By.  Oo.  et  aL 

V. 
GOODBAB. 

(88  Indiana  Reports^  218.) 

A  right  of  action,  under  the  statute,  against  a  railroad  company,  for  in- 
jury to  an  animal  upon  an  unfenced  part  of  the  road,  is  assiKnaole. 

The  Supreme  Court  will  not  reverse  a  judgment  for  want  of  direct  evidence 
of  a  fact  which  the  jury  may  have  inferred ;  especially  when  it  appears  that 
the  fact  was  not  contested  at  the  trial. 

Fbom  the  Putnam  Circuit  Court. 

A.  D.  Thomas,  for  appellants, 

T.  E.  Ballard  and  M.  E.  Clodfelter,  for  appellee. 

Woods,  C.  J. — The  statute  in  reference  to  the  killing  of  animals 
upon  railroads,  E.  S.  1881,  section  4026,  provides  that  "When- 
ever any  animal  or  animals  shall  be  or  shall  have  been  killed  .  . 
the  owner  thereof  mav  go  before  some  justice  of  the  peace  .  . 
and  file  his  complaint  m  writing,"  etc.,  and  if  the  value  exceeds 
§50,  the  owner  .  .  may  file  his  or  their  complaint  .  .  in  the 
circuit  court  of  the  county."  The  appellee  sued  the  appellant  for 
the  killing  of  an  animal  belonging  to  another,  who  had  assigned 
the  claim  to  the  appellee.  The  appellant  insists  that  the  right  of 
action  is  purely  statutory,  and  therefore  not  assignable.  We  are 
not  inclined  to  adopt  this  view.  The  statute  makes  the  owner  or 
operator  of  an  unfenced  railroad  liable  for  injury  done  to  an 
animal,  irrespective  of  the  question  of  negligence,  and  to  this  ex- 
tent the  right  of  action  is  statutory ;  but  it  is  not  an  action  for  a 
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fine  or  penalty.  By  its  title,  the  statute  is  "  An  act  to  provide 
compensation  to  the  owners  of  animals  killed  or  injored  by  tlie 
cars,  locomotives,  or  other  carriages  of  any  railroaa  company." 
The  measure  of  the  recovery  is  the  value  of  the  animal  killed,  or 
amount  of  injury  done ;  and  once  the  claim  has  arisen,  there  is  no 
good  reason  why  it  may  not  be  assigned  as  other  demands  may  be. 
Besides,  as  the  complaint  and  evidence  show,  the  appellee  had 
hired  and  had  possession  of  the  mule  which,  in  this  instance,  was 
killed,  and,  it  may  be,  on  account  of  his  negligence,  was  liable  to 
the  owner  for  the  loss.  To  say  the  least,  he  recognized  and  dis- 
charged the  obligation,  and  we  are  not  willing  to  say  that  the 
liability  of  the  appellant  was  thereby  released.  If  not  released  it 
can  be  enforced,  either  by  the  appellee  or  by  his  assignor;  but  the 
code  requires  an  action  to  be  brought  in  the  name  of  the  real 
party  in  interest ;  the  appellee  is  tnat  party.  Indeed,  it  is  not 
clear  but  that  under  the  circumstances  the  appellee  should  be 
deemed  to  have  been,  within  the  meaning  of  the  statute,  the 
owner  of  the  animal,  and  entitled,  without  regard  to  the  assi^- 
ment,  to  maintain  the  action ;  but,  however  this  may  be,  our  hold- 
ing is  that  the  claim  was  assignable,  and,  consequently,  that  the 
demurrer  to  the  complaint  was  properly  overruled. 

It  is  next  insisted  that  the  appellee  failed  to  prove  that  the  mule 
was  killed  in  Montgomery  county,  as  chargea  in  the  complaint. 
While  it  must  be  admitted  that  there  is  in  the  record  no  direct 
evidence  on  the  point,  we  can  not  say  that  the  jury  could  not 
properly  have  inferred  the  fact ;  and  as  it  is  evident  tiiat  there 
was  no  dispute  about  the  matter  at  the  trial,  the  judgment  should 
not  be  reversed  on  account  of  it.  Moody  v.  State  ex  rel.,  84  Ind. 
433. 

Judgment  affirmed. 


KiNBAs  City,  Fobt  Soon  and  Gulp  R.  R.  Cto. 

V. 

Hay. 

(Ad/oane$  (kue,  KamM.    January  8,  1884.) 

Doubtless  InBtnictions  should  be  applicable  to  the  questions  presented  by 
the  testimony  in  order  that  the  jury  may  be  assisted  to  a  correct  determina- 
tion, and  if  inapplicable  may  sometimes,  although  in  themselves  correct 
statements  of  law,  furnish  sufficient  reason  for  setting  aside  the  yerdlct;  but 
this  will  be  done  only  when  there  is  reason  to  believe  that  the  jur^  were  mis- 
led or  their  attention  diverted  from  the  real  issues.  Inapplicability  is  not 
of  itself  alone  a  sufficient  ground  of  reversal. 

In  an  action  under  chapter  94,  of  the  Kansas  laws  of  1874,  against  a  rail- 
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road  company  to  recover  for  stock  killed,  in  which  it  was  claimed  that  the 
fence  over  which  the  stock  passed  on  the  railroad  track  was  defective  and  in- 
sufficient, the  court  quoted  in  its  instructions  Sees.  2561,  2562,  and  2563, 
Oomp.  laws  1879 ;  Held,  that  although  some  parts  of  those  sections  may  not 
have  been  applicable  to  a  fence  of  the  kind  and  materials  disclosed  by  the 
testimony,  there  can  be  no  reason  to  believe  that  the  jury  were  misled  in  the 
least  thereby. 

Erbob  from  Miami  County. 

Blair  and  Perry  for  plaintiff  in  error. 

D.  H.  Patten  for  the  defendant  in  error. 

Bbeweb  J. — This  was  an  action  under  Chap.  94,  Laws  ISYl-,  to 
recover  of  the  railroad  company  the  value  of  a  span  of  horses  killed 
on  the  track  by  a  passing  train.     The  testimony  left  a  question 
whether  the  animals  got  onto  the  track  by  jumping  over  a  sufScient 
cattle-guard  or  entering  through  a  broken  and  defective  panel  of 
fence.     The  jury  found  the  latter,  and  we  think  upon  the  testimony 
the  finding  was  correct.    No  special  complaint  is  made  of  this  find- 
ing, but  it  is  insisted  that  the  court  erred  in  its  instructions  for  two 
reasons :  First,  it  is  claimed  that  there  is  a  confiict  between  those 
given  at  the  instance  of  the  plaintiff  and  those  given  at  the  request 
of  the  defendant.    We  think  not.    The  court  in  one  told  the  jury 
that,  if  the  animals  jumped  a  sufficient  cattle-^uard  and  thus  got 
on  to  the  track,  the  conaition  of  the  fence  was  immaterial  and  the 
company  not  liable.    This  was  upon  the  theory  advanced  by  the 
defendant ;  and  in  it  is  no  conflict  with  an  instruction  as  to  what 
constitutes  a  sufficient  fence  which  was  applicable  only  to  the 
plaintiff's  theory.     The  other  objection  is,  that  the  court  gave  cer- 
tain abstract  propositions  of  law  which  misled  or  might  have  mis- 
led the  jury. .  The  facts  in  reference  to  this  are  that  the  court  in 
its  first  and  second  .instructions,  given  at  the  instance  of  the  plain- 
tiff, quoted  literally  sections  4916  and  4919,  Comp.  laws  1879,  the 
two  sections  which  prescribe  the  liability  of  the  railroad  company 
for  stock  killed  in  case  its  track  is  not  fenced  ;  and  in  its  third  in- 
struction given  at  like  instance  (juoted  sections  2561,  2562,  2563, 
sections  which  define  the  reqnisites  of  legal  fences.  J  Now,  so  far  as 
the  firet  two  instructions  are  concerned,  they  state  what  of  course 
is  the  law,  and  there  is  nothing  in  them  of  any  moment  which  was 
not  applicable  to  the  case  at  bar.    They  simply  contain  the  legis- 
lative aedaration  that  a  railroad  company  whose  track  is  not  fenced 
with  a  good  and  sufficient  fence  is  responsible  for  cattle  killed  on 
its  track.     So  far  as  the  third  instruction  is  concerned,  part  of  the 
sections  quoted  refer  to  fences  of  a  different  kind  from  that  dis- 
closed by  the  testimony.     Of  course  as  to  such  portion  of  the  sec- 
tions the  instruction  was  inapplicable.    But  while  it  is  sometimes 
true  that,  when  instructions  correct  as  abstract  propositions,  but  in- 
applicable to  the  case  on  trial,  are  given,  the  verdict  cannot  be  per- 
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mitted  to  stand ;  yet,  this  rule  obtains  only  when  there  is  reason  to 
believe  that  the  jnry  were  misled  or  their  attention  diverted  from 
the  real  issues  by  snch  inapplicable  instructions.  The  mere  fact 
that  an  instruction  is  inapplicable  does  not  compel  a  reversal.  If 
it  appears  that  the  matter  contained  therein  is  of  such  a  nature  that 
in  no  manner  could  it  affect  the  jury  prejudicial  to  the  ri^ts  of 
the  party  complaining^  the  jud^ent  will  not  be  reversed,  burton 
V.  Boyd,  7  Kan.  17 ;  Hentig  «?.  Kansas  Loan  &  Trust  Co.,  28  Kan. 
617;  Edwards  Bros.  V.  Porter,  28  Kan.  700;  Tallman^;.  Jones,  13 
Kan.  438. 

These  being  the  only  matters  complained  of,  and  in  themapi^ear- 
ing  no  error,  the  judgment  will  be  affirmed 

All  the  justices  concurring. 


Baltimobb,  Ohio  and  Chicago  R  B.  Co* 

V. 

EIbigeb. 

(Advanee  Com,  Indiana,    8epL  25^  1883.) 

• 

Where  in  an  action  against  a  railroad  company  for  killing  cattle  the  com- 
plaint alleged  that  the  defendant  had  failed  to  fence  its  road  as  required  by 
law,  BO  that  the  cattle  in  question  could  and  did  stray  upon  the  ratboad,  but 
failed  to  allege  that  said  cattle  were  killed  by  a  train  of  cars  on  defendant's 
road.  Eeldy  that  even  if  the  complaint  was  defective  (as  to  which  point 
quiere)  the  defect  was  cured  by  verdict  and  judgment,  and  could  not  be  taken 
advantage  of  on  appeal. 

A  railroad  company  is  bound  by  statute  in  Indiana  to  fence  its  road  at  the 
point  where  a  private  right  of  way  crosses  it. 

HowK  J. — This  was  a  suit  by  appellee  to  recover  the  value  of 
two  mare  colts,  which  were  run  over  and  killed  by  the  appellant's 
locomotive,  and  where  its  road  was  not  securely  fenced.  Tne  cause 
was  put  at  issue  and  trial  by  the  court,  and  at  appellant's  request 
the  court  found  the  facts  specially  and  stated  its  conclusions  of  law 
thereon,  in  substance  as  follows : 

First.  That  the  plaintiff  was  in  Nov.,  1880,  the  owner  of  two 
colts  of  the  value  of  $120. 

Second.  That  at  said  time  the  defendant  owned  and  operated  a 
railroad  in  Portes  County,  Ind.,  and  through  the  lands  of  one  Mil- 
ler ;  that  defendant  permitted  said  Miller  to  maintain  a  private 
crossing  over  its  right  of  way  and  track  to  enable  him  the  better 
to  pass  from  his  tracts  of  land  adjoining  on  either  side  thereof. 
That  the  right  of  way  and  track  of  defendant  was  securely  fenced. 
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except  at  the  point  where  said  private  crossing  was  maintained,  at 
whicQ  place  substantial  gates  were  erected. 

Third.  That  the  plaintiff  is  the  owner  of  land  adjoining  the  land 
of  Miller,  and  between  them  they  maintained  a  partition  fence  in 
fair  condition  and  abont  fonr  feet  in  height,  through  which  parti- 
tion fence  the  colts  escaped  from  plaintiff's  fields  to  the  land  of 
said  "Miller  without  fault  or  negligence  on  the  part  of  the  plaintiff, 
and  from  the  land  of  Miller  to  the  railroad  track  of  the  defendant 
through  the  gate  at  said  private  crossing,  which  at  the  time  had 
negligently  been  left  open  by  Miller,  and  that  then  and  there  the 
colts  were  killed  by  defendant's  train  of  cars ;  that  the  land  of 
Miller,  over  which  the  colts  passed,  was  fenced  on  three  sides,  and 
a  portion  thei*eof  cultivated,  and  one  side  was  unfenced  and  open 
to  the  public  commons." 

As  a  conclusion  of  law  ^^  the  court  concludes  that,  as  against  the 
plaintiff,  the  road  of  the  defendant  ought  to  have  been  securely 
fenced,  but  was  not,  and  that  the  defendant  is  liable  for  the  valae 
of  said  animals,  and*  plaintiff  should  have  judgment  therefor." 
Over  the  appellant's  exceptions  to  its  conclusion  of  law,  the  court 
rendered  judgment  for  the  appellee.  Error  is  assigned  as  follows : 
1.  The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  2.  The  court  erred  in  its  conclusions  of  law.  Of  the 
first  error  the  appellant's  counsel  say :  ^^  The  gist  of  the  action,  and 
the  only  part  of  the  complaint  upon  which  evidence  seems  to  have 
been  adduced,  is  as  follows :  That  at  the  place  where  by  law  the 
defendant  was  compelled  to  fence  its  railroad,  but  which  was  not 
done,  and  a  gate  was  left  open  so  that  the  colts  could  and  did  enter 
upon  the  railroad  without  ninderance,  the  same  not  being  on  sta- 
tion grounds  or  at  any  crossing,  there  being  no  statement  tnat  they 
were  killed  by  a  train  of  cai's  on  defendant's  road.  This  is  the 
particular  statement  of  the  insufficiency  of  the  fence,  and  we  sub- 
mit it  is  not  a  sufficient  statement  within  the  meaning  of  the  deci* 
sions  of  this  court."  This  is  the  only  objection  to  this  complaint, 
pointed  but  by  counsel,  and  it  is  made  for  the  fii-st  time  in  this 
court.  The  objection  comes  too  late,  even  if  it  were  well  taken.  Af- 
ter judgment  and  on  appeal,  it  must  be  held  that  defective  allega- 
tions of  fact  are  cured  by  the  finding  or  verdict.  Donellen  v. 
Hardy,  67  Ind.  393 ;  Smith  v.  Freemen,  71  Ind.  85 ;  Cox  v.  Al- 
bert, 78  Ind.  241. 

Under  the  second  error  it  is  insisted  that  the  court  erred  in  its 
conclusions  of  law,  because  the  court  had  found  as  facts  that  the 
appellant's  right  of  way  and  track  were  securely  fenced,  except  at 
the  point  where  the  private  crossing  was  maintained,  at  which  place 
substantial  gates  were  erected.  In  discussing  this  point  the  appel- 
lant's counsel  say :  "  Now,  there  is  no  finding  that  the  gate  was 
out  of  repair,  but  the  court  findd  that  this  substantial  gate  had 
been  negligently  left  open  by  Miller,  whose  land  the  road  at  this 
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point  abntted,  and  for  whoee  convenience  this  gate  seems  to  have 
Deen  made.  There  is  no  finding  as  to  the  time  during  which  the 
gates  were  left  open,  nor  is  there  any  finding  that  the  defendant 
had  any  notice  of  this  fact,  and  the  presumption  must  then  be  that 
the  gate  was  left  open  without  any  knowledge  on  the  part  of  the 
defendant,  and  we  submit  that  there  is  no  sumcient  finding  of  facts 
going  to  show  that  the  defendant  was  guilty  of  any  negligence  in 
allowing  this  deficiency  in  its  fence  to  remain  after  notice  of  such 
deficiency."  In  support  of  their  position  and  argument  counsel 
cite  the  case  of  the  Indianapolis,  etc.,  R.  £.  Co.  v,  Adkins,  23  Ind. 
340  ;  but  they  admit  that  tne  doctrine  of  the  case  cited  w^  doubt- 
ed by  this  court  in  the  more  i*ecent  case  of  the  Cincinnati,  etc.,  B. 
B.  Co.  V.  Ridge,  54  Ind.  89.  We  think  that  the  case  relied  upon 
by  counsel  is  more  than  doubted,  in  effect,  at  least,  in  the  latter 
case ;  and  it  must  now  be  re^rded  as  overruled  by  the  doctrine 
enunciated  in  the  I.  P.  &  C.  K.  Co.  v.  Thomas,  84  Ind.  194 ;  s.c. 
11  Am.  &  Eng.  R.  R.  Cas.  491.  Under  the  statute  of  this  State 
and  the  decisions  of  this  court,  the  true  rule  fs  this :  Wherever  and 
whenever  a  railroad  company  can  fence  in  its  road  without  injury 
or  obstruction  to  its  own  business  and  to  public  rights  or  easements, 
it  must  securely  fence  in  its  road,  or  it  must  be  held  liable  in  dam- 
ages for  any  and  all  animals  killed  or  injured,  for  the  want  of  such 
fence,  by  its  locomotives  or  cars  upon  its  line  of  railroad.  Thus  in 
the  Indiana  Central  R.  R.  Co.  v.  Lamon,  18  Ind.  173,  it  was  held 
that  if  stock  is  killed  by  a  railroad  company,  at  a  mere  private  road- 
crossing,  which  was  not  securely  fenced  by  the  compan v,  but  which 
the  company  might  lawfully  have  fenced,  it  will  oe  liable  under 
the  statute  for  the  value  of  the  stock.  So,  also,  in  the  Indianapo- 
lis, etc.,  R.  R.  Co.  t;.  Thomas,  supra,  the  court  said :  A  private 
way  is  not  one  in  which  the  public  have  an  interest,  and  closing  it 
by  a  fence  or  gate  can  effect  only  the  person  to  whom  it  belongs. 
We  are  unable  to  see  any  principle  upon  which  railroad  corporations 
can  be  absolved  from  the  duty  to  fence  such  a  way.  If  they  are  re- 
lieved from  fencing  any  private  way,  where  can  any  line  be  drawn  ; 
for  there  are  many  kinds  of  private  ways  differing  in  size  and  char- 
acter, but  all  agree  in  the  one  particular — ^that  in  them  the  public 
have  no  interest.  The  Indianapolis,  etc.,  R.  R.  Co.  v.  Lowe,  29 
Ind.  545.  We  are  of  the  opinion  that,  upon  the  facts  specially 
found,  the  court  did  not  err  m  its  conclusions  of  law. 
Judgment  affirmed. 
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HOVEREA 

V. 

MiNKinAPOLis  A]!n>  St.  L.  Bt.  Co. 

(Adoanee  Caae^  Minneaota,    November  17,  1888.) 

Where  the  owner  of  the  adjoiniDg  land,  in  the  absence  of  agreement, 
buildB  and  maintains  the  fence  between  his  land  and  the  right  ofway  of  a 
railroad  comjiany,  which  the  statute  requires  the  company  to  build  and 
maintain,  it  is  the  same  as  though  the  company  built  and  maintained  it,  in 
respect  to  its  liability  for  injury  to  domestic  animals  who  escape  from  the 
land  to  the  right  of  way. 

Apptcat.  from  an  order  of  the  district  court  Scott  county. 
Sonthworth  &  Morrison,  for  respondent. 
H.  J.  Peck,  for  appellant. 

GiLFiLLAK,  0.  J. — The  evidence  shows,  without  dispute,  that 
the  fence  between  the  field  where  plaintiff's  colts  were  pasturing 
and  the  defendant's  right  of  way  was  suflScient  and  in  good  con- 
dition, including  the  bars.  Where  or  how  the  colts  got  upon  the 
right  of  way  does  not  appear.  It  does  not  appear  to  have  been 
through  any  defect  in  the  fence.  The  fence  was  built  and  main- 
tained by  Shinnick,  the  owner  of  the  field.  Upon  the  facts  the 
only  proposition  on  which  plaintiff  can  recover  is  that,  although  the 
colts  did  not  get  upon  the  track  through  any  defect  in  the  fence, 
the  defendant  is  liable  because  it  did  not  build  and  maintain  it ; 
for  had  it  been  the  fence  of  the  defendant  there  could  be  no  claim 
to  recover.  The  proposition  which  seems  to  be  relied  on  by  re- 
spondent, and  to  have  been  acted  on  by  the  trisd  court,  is  inadniis- 
sible.  Where  the  owner  of  the  adjoining  land  builds  the  fence, 
the  railroad  company  may,  with  his  assent,  or  acquiesence,  adopt 
it.  In  the  absence  of  any  agreement  it  will  still  be  its  duty  to 
maintain  it  in  good  condition  and  to  restore  it  if  removed  by  the 
owner.  .  But  so  long  as  it  remains  and  is  kept  in  good  condition, 
no  matter  by  whom,  so  that  domestic  animals  do  not  get  upon  the 
track  by  reason  of  any  defect  in  it,  the  company  is  not  liable  as  for 
failure  to  perform  the  duty  to  fence  imposed  on  it  by  the  statute. 
The  statutory  duty  is  discharged,  though  performed  for  the  com- 
pany by  a  mere  volunteer. 

Order  reversed  and  new  trial  ordered. 
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Maltbt 

V. 

Ohioago  and  W.  M.  E,  Co. 

« 

(Adoanee  Otm^  JliMgan,    Dumber  20,  1888.) 

A  railroad  company  crosdDg  a  pablic  highway  is  bound  to  keep  the  ap- 
proaches to  the  crossing  in  safe  condition  for  travelers  on  the  highway. 

Erbor  to  Mufikegon. 

Campbell  &  Allen,  for  plaintiff  and  appellant 

Smitn,  Ninis,  Hojt  &  Erwin,  for  defendant. 

Graves,  C.  J. — On  the  twenty-ninth  of  September,  1881,  the 
plaintiff  was  on  his  way  to  the  city  of  Muskegon  by  the  pnblic 
road  known  as  the  Allegan,  Maskegou  &  Traverse  Bay  State  road, 
with  a  load  of  hay,  and  on  passing  over  the  defendant's  track, 
where  it  crosses  said  road  near  the  city,  his  load  npset  and  he  re- 
ceived injury.  He  attributed  the  occurrence  to  tne  unsafe  con- 
dition of  the  south  approach  contiguous  to  the  rail,  and  sued  the 
company  in  this  action  for  bis  damages.  The  circuit  judge  in- 
structed the  jury  to  find  in  favor  of  the  company.  The  grounds 
on  which  the  ruling  is  defended  will  be  briefly  noticed : 

First.  It  is  made  a  point  that  no  testimony  was  offered  tending 
to  support  the  averment  in  the  declaration  that  the  highway  ^'  was 
laid  out,  established,  and  constructed  by  proper  legal  authority." 
The  point  is  not  borne  out  by  the  record.  There  was  evidence 
tending  to  show  that  the  state  laid  out  the  road  and  caused  it  to 
be  constructed,  and  evidence  tending  to  show  further  that  the 
defendant  treated  it  as  a  legal  public  thoroughfare  established  and 
constructed  by  competent  authority. 

Second.  It  is  next  contended  that  the  railway  company  was 
not  subject  to  any  duty  to  keep  the  approaches  to  its  track  in 
order  at  the  crossings  of  public  roads.  The  requirement'  of 
law,  we  are  told,  goes  no  further  as  respects  the  company  than  to 
exact  a  restoration  of  the  road,  when  tne  crossing  is  made,  to  its 
former  state  as  near  as  may  be,  leaving  it  as  a  duty  of  the  public 
to  keep  up  and  preserve  it  in  proper  condition  thereafter,  and  to 
do  whatever  else  the  public  safety  or  convenience  may  dictate. 
This  is  not  a  correct  view.  If  the  legislature  had  kept  silent  the 
common  law  would  have  applied,  and  the  company,  on  cutting 
through  the  highway,  would  have  been  bound  to  construct  and 
maintain  the  crossing  in  such  plight  as  to  make  it  reasonably  safe. 
People  V.  Chicago  &  A.  E.  Co.  67  111.  118 ;  Oliver  v.  ITorth- 
eastern  Ky.  Co.  L .  R.  9  Q.  B.  409 ;  Paducah  &  E.  R.  Co.  v.  Com. 
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(Kv.)  10  Amer.  &  Eng.  Ey,  Cas.  318 ;  Manley  v.  St.  Helen's  C.  ' 
&  il.  Co.  2  Hurl.  &  N.  840.  And  it  conld  not  have  been  the  pur- 
pose of  the  legislature  to  abridge  this  duty.  No  reason  for  such  a 
design  can  be  imagined.  The  intent  would  rather  be  to  explain 
and  emphasize  if  not  to  expand  it.  The  statute  declares  that  the 
company  must  restore  the  highway  .to  its  former  state  as  near  as 
may  be,  and  construct  suitable  road  crossings  for  the  passage  of 
teams  by  putting  down  plank  between  and  on  each  side  of  the 
rails  of  such  road,  the  top  of  which  shall  be  at  least  as  high  as  the 
top  of  the  rails  of  such  road.  Act  177  of  the  Session  of  1877,  sub- 
section 5  of  section  9.  The  same  reason  would  exist  for  perpet- 
uating these  conditions  as  for  having  them  established  orginally, 
and  it  is  a  necessary  assumption  that  their  continuance  was  con- 
templated, and  when  we  recall  how  very  important  it  is  to  the  pub- 
lic safety,  and  how  necessary  to  enable  the  company  to  fulfill  its 
acknowledged  obligations,  and  how^  essential  to  prevent  confusion 
where  the  conse<juences  might  be  disastrous,  that  it  should  have 
the  track  and  its  immediate  adjuncts  under  the  supervision  of  its 
own  servants,  selected  and  trusted  on  account  of  tneir  special  fit- 
ness, the  construction  which  counsel  now  u!*^e  in  its  behalf  is 
wholly  unsatisfactorv.  The  statutory  regulations  abroad  are  far  ^ 
from  uniform,  but  the  general  course  of  decision  is  in  favor  of  the 
view  we  take.  People  v,  Chicago  &  A.  R.  Co.,  supra ;  Eyler  v. 
Com'rs  Alleghany  Co.  49  Md.  267 ;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Moffitt,  75  111.  624 ;  Cooke  v.  Boston  &  L.  R.  R.  188  Mass.  186 ; 
Masterton  v,  N.  T.  C.  &  H.  R.  R.  Co,  84  K  T.  247;  Worley  v. 
Grand  S.  &  K  R.  Co.  88  K  T.  121 ;  Payne  v.  Trov  &  B.  R. 
Co.  Id.  572 ;  Cott  v,  Lewiston  R.  Co.  36  N.  T.  214 ;  People  v.  N. 
Y.  C.  &  H.  R.  R.  Co.  74  N.  T.  802 ;  Wellcome  v.  Leeds,  61  Me. 
813 ;  White  v  Inhab.  of  Quincy,  97  Mass.  430. 

Third.  Whether  the  duty  to  prevent  the  defects  complained  of 
extended  to  the  city  of  Muskegon  there  is  no  occasion  to  decide. 
It  is  (]uite  suflBcient  that,  on  the  theory  of  fact  afiSrmed  by  the 
plaintiff,  the  suit  is  well  brought  against  the  defendant.  If  any 
duty  lay  upon  the  city  to  preserve  the  approach  and  crossing  in  a 
reasonably  safe  condition, — a  point  whidi  is  not  considered, — it 
was  not  exclusive.  It  had  no  effect  to  derogate  from  the  duty,  or 
mitigate  the  responsibility  of  the  defendant,  and  it  could  make  no 
difference  with  the  question  of  liability,  as  between  the  latter  and 
the  plaintiff.  Under  the  state  of  facts  on  which  the  plaintiff  re- 
lies, the  defendant  would  certainly  be  liable  whether  the  city 
would  be  or  not.  The  principle  is  well  settled.  Masterton  v. 
Railroad  Co.,  supra;  McKenna  v.  Metropolitan  R.  Co.  112  Mass. 
65 ;  Judson  -y.  IN.  T.  &  N.  H.  R.  Co.  29  Conn.  434.  There  is  no 
force  in  the  suggestion,  to  which  the  circuit  judge  seems  to  have 
given  assent,  that  plaintiff  was  negligent  in  driving  over  the  road 
which  he  knew  was  out  of  repair.     He  had  an  undoubted  right  to 
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drive  over  the  road,  and  nobody  could  deprive  him  of  the  right 
by  patting  the  road  out  of  repair,  or  by  any  neglect  of  duty  in  re- 
pairing. 

No  reference  has  been  made  to  the  late  provision  in  the  high- 
way law,  which  took  effect  aboat  three  weeks  prior  to  the  injury 
for  which  the  plaintiff  sues.  Public  Act  243  of  the  Session  of 
1881,  §  27.  The  application  of  that  provision  is  not  certain,  and 
there  can  be  no  assumption  that  an  mdividual  would  have  any 
remedy  in  virtue  of  it.     Further  remark  is  uncalled  for. 

The  ruling  cannot  be  defended  on  the  reasons  urged  in  its 
favor,  and  the  judgment  must  be  reversed,  with  costs,  and  a  new 
trial  granted. 

See  Louimlle  N.  A.  &  G.  R  R.  Ck>.^.  Smith  and  note  infra. 


LonsviLLB  N.  A.  &  0.  R  B,  Go. 

V. 

Smith. 
(AdwmeB  Casey  Indiana.     October  20,  1888.) 

Where  a  railroad  crosses  a  ]^ublic  highway,  it  is  the  daty  of  the  railroad 
company  to  keep  the  crossing  m  repair,  and  it  must  respond  in  damages  to 
a  traveler  injured  by  reason  of  a  neglect  on  its  part  of  such  duty. 

The  duty  of  the  company  to  keep  such  crossing  in  repairs  exists  equally 
wherever  the  highway  is  laid  out  and  opened  before  or  after  the  construction 
of  the  railroad. 

Where  there  is  evidence  to  sustain  a  verdict,  the  court  will  not  on  appeal 
set  it  aside. 

«Where  on  appeal  the  record  shows  that  certain  questions  were  propounded 
to  witnesses,  but  does  not  show  the  particular  evidence  which  it  was  ex- 
pected to  elicit,  the  court  cannot  say  ttiat  it  was  error  to  sustain  objections 
to  such  questions. 

HowK,  J. — The  first  error  complained  of  by  the  appellant  in 
this  case  is  the  overruling  of  the  demurrer  for  the  want  of  suffi- 
cient facts  to  appellee's  complaint.  In  his  complaint  the  appellee 
alleged  in  substance  that  on  Oct.  20,  1881,  the  track  of  appellant's 
railroad  crossed  the  public  highway  leading  from  Bloomington  to 
EUettsville  in  Monroe  county ;  that,  at  sucn  crossing  the  appellant 
undertook  to  keep  the  same  in  good  repair  for  the  use  of  the 
public ;  that,  on  the  day  named  appellant  permitted  such  crossing 
to  get  out  of  repair  and  become  dangerous  to  cross;  that,  the 
appellee  not  knowing  of  the  defective  condition  of  such  crossing, 
on  the  day  named,  and  being  a  traveler  on  said  highwav,  under- 
took to  cross  appellant's  railroad  track  with  his  wagon  ana  team  of 
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two  horses,  when,  on  account  of  such  defective  crossing,  the  appel- 
lee's horse,  which  he  was  driving,  became  fast  between  the  rails  of 
appellant's  track  and  the  timber  across  such  highway,  and  in  trying 
to  extricate  himself,  without  appellee's  fault,  was  violently  thrown 
to  the  ground,  by  which  he  was  damaged  and  rendered  wholly 
worthless ;  to  appellee's  damage  one  hundred  dollars,  for  which 
sum  he  demandeo  judgment. 

In  discussing  the  sufficiency  of  this  complaint,  the  first  obiec- 
tion  thereto  oi  appellant's  counsel  is  thus  stated  in  their  bnef : 
^'  It  assumes,  as  will  be  seen,  that  it  was  the  duty  of  the  railroad 
company  to  keep  up  the  highway,  at  the  crossing,  in  good  repair. 
Where  a  highway  is  laid  out,  crossing  the  railroad,  the  public,  we 
take  it,  assume  all  the  risks  incident  to  the  crossing."  We  are  not 
inclined  to  approve  of,  or  adopt  this  position  of  counsel.  In  sec. 
8903  E.  S.,  1881,  in  force  since  May  6,  1853,  it  is  provided  as 
follows  in  relation  to  railroad  companies:  "Every  such  cor- 
poration shall  possess  the  general  powers,  and  be  subject  to  the 
liabilities  and  restrictions  expressed  in  the  special  powers  fol- 
lowing: .... 

"jin/jfA.  To  construct  its  road  upon  or  across  any  stream  of 
water,  water-course,  road,  highway,  railroad  or  canal,  so  as  not  to 
interfere  with  the  free  use  oi  the  same,  which  the  route  of  its  rail- 
road shall  intersect,  in  such  manner  as  to  afford  security  for  life 
and  property;  but  the  corporation  shall  restore  the  stream  or 
water-course,  road  or  highway,  thus  intersected,  to  its  former  state, 
or  in  a  sufficient  manner  not  to  unnecessarily  impair  its  usefulness 
or  injure  its  franchises." 

The  appellant's  counsel  claim,  however,  that  these  statutory 
provisions  are  not  applicable  to  the  case  at  hand,  because  they  say, 
'•  the  complaint  does  not  show,  nor  in  point  of  fact  is  it  pretended, 
that  the  highway  has  not  grown  into  use  since  the  railroad  was 
built."  In  other  words,  it  is  claimed  by  counsel,  as  we  understand 
them,  that  the  clause  of  the  statute  quoted  is  applicable  only  to  the 
original  construction  of  appellant's  railroad  across  highways  then 
in  existence,  and  does  not  apply  to  a  case  where  it  may  be  assumed, 
for  the  want  of  an  averment  to  the  contrary,  that  the  highway  was 
laid  out  and  opened  across  the  railroad  after  its  construction.  We 
do  not  think  that  the  clause  of  the  section  quoted  should  receive 
from  the  courts  any  such  literal  or  limited  construction  in  the  in- 
terest either  of  the  public  or  of  the  railroad  company.  Whether 
the  highway  is  laid  out  and  opened  before  or  after  the  construction 
of  the  railroad,  the  legislative  intent  in  the  clause  quoted  is  clear, 
we  think,  that  the  railroad  company  shall  construct  its  road  at  its 
intersection  with  such  highway,  "in  such  manner  as  to  afford 
security  for  life  and  property."  •This  construction  of  the  statute 
will  subserve  the  interest  oi  the  railroad  company,  as  it  seems  to 
us,  in  the  preservation  of  its  trains  from  possible  destruction,  and 
13  A.  &  E.  R.  eas.— 80 
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in  the  safety  of  its  emploj6s  and  passengers.  In  the  Indianapolis, 
etc.,  Co.  V.  Stout,  Admr.,  53  Ind.  143,  the  first  paragraph  of  appel- 
lees's  complaint  charges  negligence  in  the  construction  of  the 
crossing  over  a  certain  highway  west  of  Indianapolis,  and  that  snch 
ne^li^eoce  and  defective  construction  of  the  crossing  caused  the 
injuries  which  resulted  in  the  death  of  the  appellee's  intestate. 
The  Court  said:  "We  think  the  first  paragraph  was  good. 
Mackey  v.  N.  T.  C.  R.  R.  Co.,  35  N.  T.  75 ;  Ridiardson  v.  N .  Y. 
0.  R.  K.  Co.,  45  N.  Y. — ;  Shearman  and  Redfield  on  Negligence, 
3d  Ed.  Sees.  448,  451." 

Appellant's  counsel  claims  that  there  is  no  averment  in  the  com- 
plaint, that  the  appellee  was  without  fault ;  but  on  this  point  the 
record  shows  that  counsel  are  mistaken.  The  other  objections  are 
such  as  could  not  be  reached  by  demurrer,  and  we  need  not  con- 
sider them. 

For  reasons  given,  we  think  the  court  did  not  err  in  overruling 
the  demurrer  to  the  complaint. 

As  to  a  new  trial,  the  appellant's  counsel  first  insists  that  the 
verdict  of  the  jury  was  not  sustained  bv  sufScient  evidence.  There 
is  evidence  in  the  record  which  tends  to  sustain  tiie  verdict  on 
every  material  point  in  issue  between  the  parties.  There  was 
some  conflict  in  the  evidence  it  is  true,  but  the  jury,  who  saw  and 
heard  the  witnesses  testify,  evidently  believed  the  appellee's  evi- 
dence, as  they  had  the  right  to  do,  for  they  returned  a  verdict  in 
his  favor.  The  learned  judge,  under  whose  eye  and  in  whose 
hearing  the  trial  was  had,  upon  a  proper  motion  made,  refused  to 
set  aside  the  verdict  and  grant  a  new  trial.  In  such  a  case,  as  we 
have  often  decided,  we  cannot  disturb  the  verdict  on  the  mere 
weight  of  the  evidence.  Fort  Wayne,  etc.,  R.  Co.  v.  Hussle- 
man,  65  Ind.  73.  The  appellee's  counsel  liext  complain  of  the 
rulings  of  the  court  in  sustaining  appellee's  objections  to  two  ques- 
tions propounded  by  them  to  a  witness  for  tne  appellant,  on  his 
direct  examination.  The  record  shows  that  there  were  no  excep- 
tions saved  to  each  of  these  rulings,  but  it  fails  to  show  that  the 
appellant  informed  the  court  what  evidence  it  expected  to  elicit 
from  the  witness  by  his  answer  to  such  questions.  When  the 
record  shows  only  that  certain  questions  were  propounded  to  cer- 
tain witnesses,  but  does  not  show  the  particular  evidence  which  it 
was  expected  to  elicit  from  the  answer  to  such  questions ;  we  can- 
not say  from  the  record  that  it  was  error  to  sustain  the  objection 
to  sucn  questions.  "  Mitchell  v.  Chambers,  55  Ind.  289 ;  Greater 
V.  Williams,  55  Ind.  461 ;  Cobb  v.  Kidd,  80  Ind.  568.  Motion  for 
a  new  trial  was  correctly  overruled. 

Judgment  affirmed. 

• 

Duty  of  Railroad  Company  to  Keep  Highway  Crossing  in  Repair. — As  to 
the  duty  of  the  railroad  company  in  general  in  this  regard,  see  the  following 
authorities.     People  9.  Chicago  &  Alton  R.  R  Co.,  67  HI.  118;  Roberts  o. 
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Chicago  &  N.  W.  R.  Co.,  35  Wiac.  679;  People  v.  N.  Y.  Central  &  H.  R.  R. 
Co.,  74  N.  Y.  802;  Johnston  v.  Providence  &  Springfield  R.  Co.,  10  R.  I. 
d65 ;  Central  R.  R.  Co.  of  N.  J.  v.  State,  82  N.  J.  L.  220 ;  State  v.  Dayton,  etc., 
R.  Co.,  5  Am.  &  Eng.  R.  R.  Cas.  812;  Missouri,  etc.,  R.  R.Co.  v.  Texas,  etc., 
R.  R.  Co.,  6  Ajn.  &  Eng.  R.  R.  Cas.  597;  FitchburgR.  Co.  v.  Page,  7  Am. 
^  Eng.  R.  R.  Cas.  86;  Del.  &  Hudson  Canal  Co.  9.  Whitehall  et  al.,  10  Am. 
A  Eng.  R.  R.  Cas.  227;  Allen  v.  New  Haven,  etc.,  R.  R.  Co.,  10  Am.  &  Eng. 
R.  R.  Cas.  298 ;  Paducah,  etc.,  R.  R.  Co.  v.  Commonwealth,  10  Am.  &  Eng.  R. 
R.  Cas.  818;  Pittsburgh,  etc.,  R.  R.  Co.  «.  Commonwealth,  10  Am.  &  Eng. 
R.  R.  Cas.  821 ;  Pennsylvania  R.  R.  Co.  v.  Baylan,  10  Am.  &  Eng.  R.  R. 
Cas.  784. 

New  Roadsi — Where  new  roads  are  laid  oat  across  a  railroad  track  the 
railroad  company  is  not  bound  to  keep  such  crossings  in  repair  unless  specifi- 
cally required  by  statute  so  to  do.  Northern  Central  R.R.  Co.  v,  Baltunore, 
46  Md.  425.    But  see  Louisville,  etc.,  R.  R.  Co.  v.  Smith,  supra. 

Established  Roads.— Pubh'c  Roads  Through  Use  Only. — The  company  is 
usually  bound  to  keep  the  crossings  of  established  highways  only  in  repair. 
Coon  V,  North  Carolina,  etc.,  R.  R.  Co.,  65  N.  C.  507.  It  is  not  bound  to 
keep  in  repair  the  crossings  of  highways  which  are  such  through  public  use 
only.  Flint  &  Port.  M.  R.  Co.  v,  Willey,  6  Am.  &  Eng.  R.  R.  Cas.  806; 
Missouri,  K.  &  T.  R  Co.  v.  Long,  6  Am.  &  Eng.  R.  R.  Cas.  254. 

Permanent  Repairs. — The  great  current  of  authority  is  to  the  effect  that 
the  railroad  company  is  bound  to  keep  the  crossing  permanently  in  repair. 
Ergler  v,  Co.  Comm.  of  Alleghany  Co.,  49  Md.  257;  Willcome  «.  Leeds,  51 
Mdf.  818;  People  v.  Chicago  &  Alton  R.  Co.,  67  111.  118;  Chicago,  R.  L  & 
P.  R.  Co.  V.  Moffitt,  75  111.  524.  But  see  Missouri,  K  &  T.  R.  Co.  v.  Long, 
6  Am.  &  Eng.  R.  R.  Cas.  254. 

Repairs  to  be  Suited  to  Altered  Circumstances. — The  authorities  are 
generally  to  the  effect  that  a  railroad  company  is  bound  not  merely  to  keep  a 
highway  crossing  in  safe  repair,  as  it  was  when  first  the  crossing  is  made,  but 
from  time  to  time  to  adopt  such  new  devices  and  expedients  as  the  changing 
circumstances  and  the  growth  of  population  may  require  and  suggest. 
English  o.  New  Haven  &  Northampton  R.  Co.,  82  Conn.  241;  Manly  9.  St. 
Helen's  Canal  &  R.  Co.,  2  H.  &  N.  840;  Burnett  v.  New  Haven  et  al.,  42 
Conn.  174;  Cooke  v,  Boston,  etc.,  R.  R.  Co.,  10  Am.  &  Eng.  R.R.  Cas.  828. 
But  see  State  v.  New  Haven  &  Northampton  R.  Co.,  45  Conn.  881. 

Cf.  Cook  ».  Boston  &  Lowell  R.  R  Co.,  and  note,  10  Am.  &  Eng.  R  R 
Oas.  828. 


People 

V. 

Lake  Shore  &  M.  S.  By.  Co. 

(Advance  Oase^  Michigan,     December  21,  1888.) 

The  Michigan  highway  law  of  1881,  in  providing  that  where  any  highway 
is  established  across  a  railway  the  railroaa  shall  open,  construct,  and  main- 
tain the  highway  and  the  necessary  crossing  therefor  across  its  right  of  way 
and  tracks,  cannot  be  so  construed  as  to  compel  the  company  to  build  that 
part  of  a  highway  which  would  cross  its  right  of  way.  • 

Ebbob  to  Ingham. 

J.  E.  Nichols,  for  plaintiff  and  appellant. 
.  M.  Y,  &  R.  A.  Montgonaery,  for  defendant. 


612  PEOPLE  V.  LAKE  SHORE  &  M.  8.   BT.   CO. 

Graves,  C.  J. — This  action  was  commenced  before  a  justice  of 
the  peace  to  recover  the  penalty  of  $10  alleged  to  have  been  for- 
feited by  the  railway  company  under  section  27  of  the  act  approved 
June  8,  1881,  entitled  "An  act  to  revise  and  consolidate  the  law& 
i-elating  to  the  establishment,  opening,  improvement,  and  main- 
tenance of  highways  and  private  roads,  and  the  building,  repairing, 
and  preservation  of  bridges  within  this  State."  The  section  reaos 
as  follows :  "  Where  any  highway  may  have  been  or  shall  be  estab- 
lished across  any  railroad,  the  company  operating  such  railroad 
shall  open,  construct,  and  maintain  such  Highway  and  the  necessary 
crossing  therefor  across  their  right  of  way  and  track.  The  com- 
missioner mav  serve  a  written  notice  on  any  person  in  charge  of 
the  ticket  or  freight  ofBce  nearest  to  such  crossing,  I'equiring  such 
opening  and  construction  within  thirty  days  from  and  after  the 
service  of  such  notice,  and  in  default  of  such  opening  and  con- 
struction as  required  by  such  notice,  the  company  in  fault  shall  be 
liable  to  a  penalty  of  ten  dollare  per  day  for  every  day  thereafter 
during  which  such  highway  shall  remain  unopened,  and  during 
which  the  same  and  the  necessary  crossing  therefor  shall  remain 
unconstrncted."    Pub.  Acts  1881,  pp.  288-295. 

The  railway  company  pleaded  the  general  issue,  and  the  case 
was  submitted  to  the  justice  on  the  following  agreed  statement  of 
facts :  "  (1)  That  nine  years  ago  defendant  constructed  its  line  of 
railway  from  Jonesville,  Hillsdale  county,  Michigan,  to  Lansing, 
Ingham  county,  Michigan,  crossing  the  township  line  which  di- 
vides the  townships  of  Lansing  and  Delhi,  Ingham  county,  20  roda 
east  of  the  county  line  which  divides  tlie  counties  of  Ingham  and 
Eaton  ;  (2)  that  in  the  fall  of  1882  a  highway  was  duly  laid  out 
and  established  on  said  township  line,  commencing  at  said  county 
line  and  running  thence  east  on  said  township  line  one  mile;  (3) 
that  the  township  authorities  caused  the  timber  on  the  line  of  such 
highway  from  said  county  line  east  to  the  railroad  right  of  way  to 
be  chopped  and  fallen  (preparatory  to  opening  such  iiighway)  im- 
mediately after  such  highway  was  so  laid  out ;  (4)  that  thereupon 
the  commissioner  of  highways  of  one  of  said  townships  served 
upon  the  defendant,  in  accordance  with  section  27  of  act  243  of 
the  Laws  of  1881,  a  notice  stating  to  defendant  the  establishment 
of  such  highway,  and  requiring  it,  said  defendant,  to  open,  con- 
struct, and  maintain  such  highway  across  its  right  of  way  and 
track ;  (5)  that  said  highway  has  never  been  actually  opened  to  the 
public  or  for  travel  on  either  side  of  said  railway ;  (6)  that  defend- 
ant failed  and  neglected  to  comply  with  such  notice,  or  to  open, 
construct,  or  maintain  such  highway,  and  that  more  than  30  days, 
to  wit,  31  days,  have  elapsed  smce  such  service  of  said  notice ;  (7) 
that  defendant's  right  of  way  at  said  point  is  one  hundred  feet 
wide,  fenced  and  occupied  by  defendant,  and  it  would  cost  to  so 
open  and  construct,  as  required  by  said  notice,  at  least  one  hundred 
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dollars ;  (8)  for  the  purpose  of  this  suit  no  question  is  made  about 
the  regularity  of  the  laying  out  or  establishment  of  such  highway, 
or  as  to  the  contents  or  service  of  such  notice,  each  and  all  being 
admitted  to  be  in  accordance  with  said  section  of  said  session  laws. 

The  justice  decided  that  these  facts  established  the  forfeiture 
sued  for,  and  he  gave  iudgment  accordingly.  The  railway  com- 
pany removed  the  case  by  statutoiy  certiorari,  and  the  circuit  court 
determined  that  the  facts  were  not  suflBcient,  and  reversed  the 
judgment.  The  public  authorities  now  ask  an  examination  of  the 
case  here  on  writ  of  error,  and  contend  that  the  facts  well  war- 
ranted the  judgment  given  by  the  justice,  and  that  it  ought  to  be 
restored.  There  is  no  controversy  about  general  principles.  The 
company  does  not  deny  that  it  holds  its  propeity,  as  do  all  other 
proprietors,  subject  to  the  sovereign  power  of  police  and  the  gen- 
eral authority  of  government.  It  eets  up  no  claim  to  favor,  nor 
any  immunity  from  the  acknowledged  maxims  of  justice.  It 
solicits  no  discrimination.  What  it  contends  for  is  that  no  excep- 
tion shall  be  made  against  it  in  the  application  of  these  principles. 
The  sacredness  of  property  does  not  depend  on  whether  the  pro- 
prietor is  a  natural  person  or  an  artificial  person.  ISor  does  it  de- 
pend on  whether  the  property  itself  consists  of  lands,  or  shops, 
or  warehouses,  or  railroads,  or  cai*s,  or  corporate  stock.  Whether 
property  interests  are  in  farms,  or  in  buildings,  or  in  cheese  factory 
associations,  or  in  other  corporate  industries,  or  in  some  other  law- 
ful form,  the  fundamental  rights  of  ownerehip  are  exactly  the  same. 
It  is  one  of  the  first  and  one  of  the  main  objects  of  government  to 
protect  the  rights  of  property  wherever  they  reside,  and  in  case 
this  duty  is  consciously  and  deliberately  violated  in  any  direction, 
it  is  not  a  mere  political  non-feasance, — it  is  a  downright  assault 
upon  the  right  vested  in  every  holder  of  property,  and  a  breach  of 
that  trust  wnicli  the  institution  of  government  implies.  Whether 
the  proprietor  is  wise  or  foolish,  rich  or  poor,  wea£  or  powerful,  a 
natni'al  person  or  a  corpomtion,  the  rule  equally  applies.  But  in 
order  to  administer  the  requisite  protection,  and  ef^tuate,  as  far 
as  may  be,  the  public  safety,  utility,  and  convenience,  a  ^reat  vari- 
ety of  interference^  become  necessary;  and  so  long  as  they  fairly 
conform  to  the  principles  on  which  tney  respectively  depend,  they 
cannot  be  questioned.  But  if  in  any  instance  the  reason  of  inter- 
ference, which  the  fact  conclusively  implies,  has  no  connection  with 
the  only  reason  on  which  it  would  be  possible  to  justify  that  inter- 
ference, the  claim  of  right  by  virtue  of  the  police  power  becomes 
a  mere  pretext,  and  the  particular  interference  is  a  perversion  of 
authority,  and  an  invasion  of  the  right  of  property. 

Admitting  this  to  be  an  accurate  view,  now  does  it  bear  on  this 
controversy?  We  are  not  dealing  with  a  case  where  the  question 
is  as  to  what  a  company  may  be  bound  to  do  to  fit  up  crossmgs  and 
constimct  approaches  and  adjustments  on  a  highway  either  older  or 
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newer  than  the  railway.  A  leading  reason  for  requiring  these 
tilings  of  the  company  is  because  it  has  practically  rendered  them 
necessaiT  by  the  way  in  which  it  uses  its  land,  and  it  seems  entirely 
just  to  demand  that  as  far  as  the  same  can  be  reasonably  accom- 
plished it  shall  reduce  the  inconvenience  occasioned  to  the  public 
by  its  own  peculiar  mode  of  enjoyment  to  a  minimum.  But  when 
the  reason  ceases,  the  right  of  interference  must  cease.  The  obli- 
gation cannot  be  carried  beyond  its  principle.  As  we  observe,  the 
case  under  review  is  not  one  concerning  the  construction  of  ap- 
proaches or  a  crossing.  But  the  fact  is  obvious  that  it  must  stand, 
if  at  all,  on  the  reason  just  mentioned.  Unless  what  is  required 
can  be  justified  on  the  ground  that  the  mode  of  enjoyment  of  its 
land  by  the  company  renders  it  necessary,  it  cannot  be  justified  at 
all.  Considering  what  it  is  that  the  company  is  asked  to  do,  no 
other  basis  is  possible.  Can  the  requirement  be  supported  on  that 
theory? 

The  township  insists  that  the  company  shall  remove  the  forest 
from  its  land  within  the  limits  of  the  highway,  and  fully  construct 
the  highway  in  all  its  parts  over  the  entire  100  feet,  and  make  it 
fit  and  ready  for  travel.  Now,  there  is  no  such  connection  between 
what  is  here  exacted  and  the  mode  in  which  the  company  occupies 
its  land,  as  to  let  in  the  reason.  The  new  highway  proposed  over 
the  100  feet  is  not  a  thing  which  is  wanted  in  order  to  fit  the  rail- 
road to  its  environments  and  establish  a  state  of  compatibililr.  It 
is  to  be  a  creation  of  itself,  an  independent  work ;  not  a  contrivance 
which  the  existence  of  the  railroad  renders  necessary,  and  which 
otherwise  would  be  needless ;  not  an  appendage,  not  a  feature,  of 
the  railroad,  nor  a  thing  incident  to  it.  On  being  made,  neither 
its  continuance  nor  its  excellence  would  be  dispensed  with  if  the 
railroad  were  removed.  It  would  remain  as  an  independent  public 
work,  to  be  kept  up  at  the  public  cost.  The  sole  ground,  therefore, 
on  which  any  power  can  be  based  for  compelling  the  company  to 
do  the  particular  thing^  now  demanded  is  inadequate  and  inappli- 
cable. 1  agree,  therefore,  with  the  circuit  judge.  The  statute 
cannot  be  applied  in  tlie  large  sense  attempted.  This  conclusion 
might  be  enforced  by  reasoning  in  other  cliantiels,  but  I  do  not 
deem  it  needful. 

Much  reliance  has  been  placed  on  Albany  &  N.  K.  Co.  v.  Brown- 
ell,  24  N.  T.  345.  It  is  enough  to  say  now  of  that  case  that  it 
does  not  apply.  I  think  the  judgment  of  the  Circuit  Court  should 
be  affirmed,  with  costs. 

Cooley  and  Campbell,  JJ.,  concurred. 

Sherwood,  J.  I  am  unable  to  concur  in  the  result  in  this  case 
stated  by  my  brethren. 

Obligations  of  Railroad  Companies  as  to  Maintenance  and  Repair  of  High- 
way Crossings. — The  duty  of  a  railroad  compaDy  to  so  construct  its  road  a» 
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not  to  interfere  with  the  convenient  use  of  the  highway  exists  at  common 
law,  independent  of  statute.  People  v.  Chicago  &  Alton  R.  Co.,  67  Ul.  118. 
But  the  duty  in  this  regard  is  generally  prescribed  by  statute.  People  v, 
N.  Y.  Cent.  &  H.  R.  R.  Co.,  74  N.  Y.  302;  Roberts  «.  Chicago  &  N.  W.  R. 
Co.,  85  Wise.  679;  Johnston  «.  P.  «fc  S.  R  Co.,  10  R.  I.  866;  Gear  t>.  Chicago. 
C.  &  D.  R.  Co.,  48  Iowa,  88;  Little  Miami  R.  Co.  v.  Commissioners,  81  Ohio 
St.  888;  People  t>.  N.  Y.  C.  &  H.  R.  R.  Co.,  26  Alb.  L.  J.  115;  Northern 
Central  R.  Co.  «.  Baltimore,  46  Md.  425;  Coon  v.  North  Carolina  R.  Co.,  65 
N.  C.  507;  Central  R.  Co.  of  N.  J.  «.  State,  82  N.  J.  L.  220;  Flint,  etc., 
R.Co.  D.  Willey,  5  Am.  &  Eng.  R.  RCas.  805;  State  v.  Dayton,  etc.,  R.  Co., 
5  Am,.  &  Eng.  R.  R.  Cas.  812;  Missouri,  etc.,  R.  Co.  9.  Long,  6  Am.  &  Eng. 
R  R  Cas.  254;  Fitchburg  R  Co.  «.  Pafi^,  7  Am.  &  Eng.  R  R.  Cas.  86; 
Pittsburgh,  etc.,  R  Co.  «.  Commonwealth,  10  Am.  &  Eng.  R  R  Gas.  821. 


Babby 

V. 

New  York  Oentbal  &  Hudson  Biveb  B.  B.  Go. 

(02  New  Tarh  BeporU^  289). 

In  an  action  i^inst  a  railroad  company  for  alleged  negligence,  causing  the 
death  of  plaintijf's  intestate,  it  appears  that  the  decedent  was  run  over  and 
killed  in  attempting  to  cross  defendant's  tracks  at  a  point  where  the  owners 
of  adjoining  lands  had  a  right  of  way,  and  where  the  public  for  thirty  years 
had  been  in  the  habit  of  crossing.  Hdd,  that  the  acquiesence  of  defendant 
for  so  long  a  time  in  this  public  use  amounted  to  a  license  or  permission  to 
all  persons  to  cross  at  this  point,  and  imposed  a  duty  upon  it  as  to  persons  so 
crossing  to  exercise  reasonable  care  in  the  movement  of  its  trains,  so  as  to 
protect  them  from  injury. 

The  train  which  caused  the  death  was  backing  up  without  a  bell  being 
rung  or  other  signal  given,  in  charge  of  a  brakeman,  who  was  on  a  platform 
between  two  cars,  where  he  could  not  see  persons  on  the  track  or  have  notice 
to  apply  the  brakes  in  case  of  danger.  Persons  were  at  all  times  crossing  the 
tracks,  several  hundreds  crossing  daily.  Hdd^  that  the  evidence  justified  the 
submission  of  the  question  of  defendant's  negligence  to  the  jury. 

The  intestate  was  a  boy  ten  years  old.  The  train  which  ran  over  him  went 
past  the  crossing  followed  by  a  freight  train.  The  bell  on  the  freight  train 
was  ringing  and  the  flagman  on  the  crossing  was  flagging  it,  paying  no  at- 
tention to  the  other.  The  first  train  was  switched  on  to  another  track  and 
backed  up  on  the  track  the  boy  attempted  to  cross.  There  was  no  direct 
proof  as  to  what  precautions  he  took  before  crossing  the  track.  Held,  that 
the  question  of  contributory  negligence  was  properly  submitted  to  the  jury ; 
that  it  was  competent  for  them  to  infer  that  the  boy  seeing  the  first  train 
pass  supposed  it  was  going  on,  and  his  attention  being  attracted  by  the 
freight  train,  he  did  not  observe  that  the  first  train  had  changed  its  direction 
and  was  backing  up. 

In  the  case  of  a  child  of  tender  years,  where  the  circumstances  would  jus- 
tify an  inference  that  he  was  misled  or  confused  in  respect  to  the  actual  situ- 
ation, and  that  his  conduct  was  not  unreasonable  in  view  of  those  circum- 
stances, and  his  age,  the  question  of  contributory  negligence  is  for  the  jury, 
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although  he  may  have  omitted  some  precaution  which  iu  the  case  of  an  adult 
would  be  deemed  coDcIusive  evideoce  of  negligence. 

It  seems  it  cannot  be  held  as  matter  of  law,  that,  under  the  oircamatances 
of  this  case,  the  ringing  of  the  bell  would  fulfill  the  whole  duty  resting  on 
defendant. 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  December  16,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  • 

This  action  was  brought  to  recover  damages  for  alleged  n^li- 
gence  causing  the  death  of  John  J.  Barry,  plaintiff's  intestate,  who 
was  run  over  and  killed  in  attempting  to  cross  defendant's  tracks 
in  the  city  of  Troy. 

The  material  facts  are  stated  in  the  opinion. 

Esek  Cowen  for  appellant.  As  the  deceased  was,  when  killed, 
on  defendant's  land,  by  its  license  implied  from  the  habit  of  work- 
men and  others  to  cross  its  tracks  at  tliatspot,  it  owed  him  no  duty 
except  to  do  him  no  intentional  harm,  and  it  was  error  to  hold  that 
defendant  was  bound  to  give  the  deceased  warning  of  the  approach 
of  its  train.  (Nicholson  v,  Erie  R.  Co.,  41  N.  x.  525  ;  Sutton  v, 
N.  T.  0.  &  H.  E.  E.  E.,  66  id.  243 ;  P.  &  E.  Co.  v.  Hummel,  44 
Penn.  St.  375  ;  Matze  v.  N.  Y.  C.  &  H.  E.  E.  E.,  1  Hun.  417 ; 
Harty  v.  C.  E.  of  N.  J.,  42  N.  T.  468).  It  makes  no  difference 
in  this  respect  that  the  deceased  was  of  tender  years.  (Penn.  E. 
Co.  V.  Lewis,  79  Penn.  St.  33-43 ;  P.  &  E.  v.  Hummel,  44  id. 
379 ;  Hornsberger  v.  Second  Ave.  E.  Co.,  1  Keyes,  570.)  The 
deeeiised  was  guilty  of  contributory  neglijecence,  and  for  this  reason 
the  nonsuit  should  have  been  granted.  (Haiglit  v,  N.  Y.  C.  &  H. 
E.  E.  E.,  7  Lans.  11 ;  Davis  v,  N,  Y.  C.  &  H.  E.  E.  E.,  47  K 
Y.  400 ;  Barker  v.  Savage,  45  id.  191 ;  Gorton  v.  Erie  E.  W.,  id. 
660 ;  Wilcox  v.  Eome,  "W.  &  O.  E.  E.,  39  id.  358 ;  Salter  v.  Utica 
&  B.  E.  R,  75  id.  273 ;  Day  v.  Flushing,  etc.,  E.  E.,  id.  610 ; 
Mitchell  V.  N.  Y.  C.  &  H.  E.  E.  E.,  2  Hun,  535).  The  burden  of 
proof  was  on  plaintiff  to  show  at  least  that  he  employed  such 
means  as  a  child  of  ten  years  might  be  expected  to  employ  to  in- 
sure his  own  safety.  (Eey nolds  v.  N.  Y.  C.  &  H.  E.  E.  E.,  53  N. 
Y.  248  ;  Cordell  v.  N.  Y.  C.  &  H.  E.  E.  E.,  75  id.  830 ;  Hale  v. 
Smith,  78  id.  480 ;  Hart,  Admr.,  v.  Hudson  Eiver  Bridge  Co.,  84 
id.  56.)  The  court  erred  in  refusing  to  charge  as  requested,  that 
if  the  bell  was  rung  the  defendant  was  not  bound  togive  any  other 
warning.    (Grippen  v.  N.  Y.  C.  E.  E.  Co.,  40  K  TV  34.) 

Martin  I.  Townsend  for  respondent.  Plaintiff's  intestate  was, 
at  the  time  he  was  injured,  where  he  had  a  right  to  be.  (Sibley -y. 
Ellis,  11  Gray,  417 ;  'Washburn  on  Easements,  67,  margin ;  id.  73, 
74,  margin  76.)  The  plaintiff's  intestate  had  the  right  to  require 
the  defendant,  its  agents  and  servants,  to  use  all  reasonable  care 
and  diligence  proportioned  to  the  magnitude  of  the  danger  to 
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avoid  doing  him  an  injury,  and  if  it  has  failed  and  he  has  been  in- 
jured without  his  own  fault  which  contributed  to  the  injury,  the 
defendant  must  respond.  (Fero  v.  Buffalo  R.  R.  Co.,  22  N.  T. 
209 ;  Johnson  v.  Hudson  R.  R.  R.  Co.,  20  id.  65  ;  Beiseigel  v.  N. 
T.  C.  R  R.  Co.,  40  id.  28 ;  McDermott  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  16  Wkly  Dig.  57.)  The  measure  and  degree  of  care,  the 
omission  of  which  would  constitute  negligence,  is  to  be  graduated 
by  the  age  and  capacity  of  the  individual.  (Powell  v.  NT  T.  C.  & 
H.  R.  R.  R.  Co.,  22  Hun,  56 ;  Haycroft  u  L.  S.  &  M.  S.  R.  R. 
Co.,  3  Sup.  Ct.  49 ;  McGovern  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
67  N.  Y.  417;  Byrne  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  83  id.  620 ; 
Wendell  v.  N.  Y.  C.  &  H.  R.  R,  R.  Co.,  14  Wkly  Dig.  406.)  The 
question  as  to  whether  the  deceased  was,  under  the  circumstances 
of  the  case,  free  from  negligence,  was  for  the  jury  to  determmc, 
and  the  court  properly  denied  the  motion  for  a  nonsuit.  (Ernst  v, 
H.  R.  R.  R.  Co.,  39  N.  Y.  61 ;  Weber  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  58  id.  451 ;  McGrath  v.  fl.  R.  R.  R.  Co.,  32  Barb.  144 ; 
Payne  v.  T.  &  B.  R.  R.  Co.,  83  K  Y.  572.) 

Andrews,  J. — ^If  the  absolute  legal  right  of  the  intestate  to  be 
upon  the  track  of  the  defendant  at  theplaceof  the  injury  was  a  mate- 
rial question  in  the  case,  it  may  have  been  error  in  the  court  to 
have  submitted  to  the  jury  to  find  whether  such  right  existed 
under  the  deed  from  Cushman  and  Norton  to  Paine  and  Buell. 
But  we  are  of  opinion  that  the  question  was  quite  immaterial  to 
the  determination  of  the  controveray.  It  is  undisputed  that  the 
owners  of  lots  abutting  on  the  mlroad  at  this  point  had  a  right  of 
way  across  the  defendant's  tracks,  and  that  for  more  than  thirty 
years  the  public  were  in  the  habit  of  crossing  the  tracks  at  this 
point  to  reach  Madison  and  other  streets  lying  northerly  and  east- 
erly of  the  railroad,  the  proof  being  that  several  hundred  people 
crossed  there  every  day.  There  can  be  no  doubt  that  the  acqui- 
escence of  the  defendant  for  so  long  a  time,  in  the  crossing  of  the 
tracks  by  pedestrians,  amounted  to  a  license  and  permission,  bv  the. 
defendant,  to  all  persons  to  cross  the  tracks  at  tnis  point.  These 
circumstances  imposed  a  duty  upon  the  defendant  in  respect  of 
persons  using  the  crossing,  to  exercise  reasonable  care  in  the  move- 
ment of  its  trains.  The  company  had  a  lawful  right  to  use  the 
tracks  for  its  business,  and  could  have  withdrawn  its  permission  to 
the  public  to  use  its  premises  as  a  public  way,  assuming  that  no 
public  right  therein  existed ;  but  so  long  as  it  permitted  the  public 
use,  it  was  chargeable  with  knowledge  of  the  danger  to  human  life 
from  operating  its  ti*ains  at  that  point,  and  was  bound  to  such  rea- 
sonable precaution  in  their  management  tts  ordinary  prudence  dic- 
tated to  protect  wayfarers  from  injury.  It  ia  doubtless  true  that 
the  owner  of  the  premises  owes  no  duty  to  keep  them  in  such  con- 
dition that  an  intruder,  or  a  person  casually  thereon  by  sufferance. 
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shall  not  be  injured.  The  quarry  case  (Hownsell  v.  Smyth,  97 
Eng.  Com.  Law,  731)  is  an  a  apt  illustration.  There  the  plaintiff 
in  crossing  the  defendant's  waste  land,  which  the  public  had  been 
allowed  to  cross,  fell  into  an  unguarded  excavation,  and  the  coart 
held  that  the  plaintiff  had  no  cause  of  action,  because  the  defend- 
ant was  under  no  legal  duty  to  fence  or  otherwise  guard  the  exca- 
vation for  his  protection.  The  plaintiff  there  availed  himself  of 
the  license  to  use  the  premises  in  their  existing  condition,  and  ac^ 
cepted  it  with  its  attendant  perils.  The  defendant  did  no  affirma- 
tive act  at  the  time  by  which  existing  conditions  were  changed  and 
new  perils  created. 

In  the  case  of  the  movement  of  a  train  of  cars  over  a  track  at  a 
place  which  the  public  are  permitted  to  use  as  a  crossing  the  com- 
pany are  necessarily  apprised  that  it  is  attended  with  danger  to  life. 
The  company  is  an  actor  at  the  time  in  creating  the  circumstances 
which  imperil  human  life,  and  it  would  be  alarming  doctrine  that 
it  was  under  no  duty  to  exercise  any  care  in  the  movement  of  its 
trains.  The  cases  of  Nicholson  v.  Erie  Ry.  Ck).  (41  N.  Y.  525), 
and  of  Sutton  v.  N.  Y.  C.  &  H.  R.  R  R.  Co.  (66  id.  243),  do  not 
sustain  the  defendant's  contention.  In  neither  of  these  cases  was 
the  movement  of  the  cars  the  direct  act  of  the  party  sought  to  be 
charged,  but  resulted  from  causes  which  could  not  reasonably  or 
naturally  have  been  anticipated.  There  was  in  fact  no  negligence 
shown  on  the  part  of  the  defendants.  The  court  in  these  cases 
properly  held  that  the  circumstances  did  not  create  any  duty  to- 
ward the  party  injured,  or  t«nd  to  es.tablish  any  culpable  negli- 
gence. 

The  ground  of  liability  in  this  case  is  negligence,  and  the  duty 
of  the  defendant  to  exercise  reasonable  care,  existed  irrespective  of 
the  fact  whether  the  plaintiff's  intestate  had  a  fixed  le^I  right  to 
cross  the  track,  or  was  there  simply  by  the  defendant's  implied  per- 
mission. The  construction  of  the  deed  was  not  material  in  deter- 
mining the  question  of  reasonable  care.  The  circumstances  known 
.to  the  defendant  required  this,  whether  the  plaintiff's  intestate  was 
there  by  right  or  by  a  mere  license.  The  judge,  upon  the  defen- 
dant's request,  charged  that  if  the  intestate  was  on  the  track  by 
mere  license  of  the  defendant,  and  having  no  other  right,  the  plain- 
tiff could  not  recover.  The  learned  judge  in  making  this  cnarge 
followed  what  he  understood  to  be  the  ruling  of  the  General  Term 
on  the  first  appeal  and  the  charge  was,  we  think,  for  the  reasons 
stated  erroneous.  But  the  error  was  in  favor  of  the  defendant,  and 
the  jury  having  found  that  the  defendant  was  guilty  of  negligence 
in  the  management  of  the  train  which  caused  tne  intestate's  death, 
this  finding,  if  justified  (in  the  absence  of  contributory  negligence), 
sustains  the  action. 

It  is  claimed  that  there  was  no  evidence  to  justify  the  submission 
to  the  jury  of  the  question  of  the  defendant's  negligence.*    The 
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conrt  could  not,  we  think,  have  properly  taken  this  question  from 
the  jury.  The  train  consisted  of  an  engine  and  two  passenger  cars. 
It  was,  as  the  evidence  on  the  part  of  the  plaintiff  tends  to  show, 
backing  up  without  a  bell  being  rung,  or  other  signal  being  given, 
in  charge  of  a  brakeinan  who  was  at  the  time  on  the  plat^rm  be- 
tween Uie  two  cars,  and  where  he  could  not  see  persons  on  the 
track,  or  have  notice  so  as  to  apply  the  brake  in  case  of  danger. 
Moving  a  train  in  this  way  in  a  populous  locality  where  persons 
were  at  all  times  crossing  the  track,  might  very  well  be  found  by 
a  jury  to  be  culpable  negligence. 

The  point  of  contributory  negligence  is  also  relied  upon.  The 
intestate  was  a  boy  ten  years  of  age.  There  is  no  direct  proof 
what  precautions  he  took  before  crossing  the  track,  but  the  general 
situation  was  that  he  was  in  a  position  before  crossing  to  have  seen, 
in  his  line  of  vision,  without  any  material  change  of  position,  the 
train  which  ran  over  him,  goingsoutherly  on  the  trackof  the  Union 
railroad,  away  from  him  toward  Albany.  At  the  same  time  there 
was  a  freight  train  also  going  southerly  on  the  Union  railroad  track, 
in  rear  of  the  other,  which  a  flagman  standing  near  the  point  of  the 
accident  was  flagging,  paying  no  attention  to  the  flrst  train.  The 
bell  on  the  freiglit  train  was  also  ringing.  We  think  it  was  com- 
petent for  the  jury  to  have  inferred  that  the  boy  seeing  the  first 
train  going  south,  supposed  it  wasgoingto  Albany,  not  understand- 
ing that  it  was  intending  to  go  only  so  tar  south  as  the  switch  on 
Monroe  street,  and  then  to  back  north  toward  Madison  street,  and 
that  his  intention  was  attracted  by  the  freight  train  and  the  flagman, 
and  that  he  did  not  observe  that  the  flrst  train  had  changed  its  di- 
rection and  was  backing  up  on  the  track  which  he  attempted  to 
cross.  The  law,  as  was  said  in  McGovem  v.  IS.  T.  C.  &  H.  R.  R. 
R.  Co.  (67  N.  T.  417),  is  not  so  unreasonable  as  to  expect  or  require 
the  same  maturity  of  judgment,  or  the  same  degree  of  care  and  cir- 
cumspection in  a  child  of  tender  years  as  in  an  adult,  and  in  the 
case  of  a  child,  where  the  circumstances  would  justify  the  inference 
that  he  was  misled  or  confused  in  respect  to  the  actual  situation, 
and  that  his  conduct  was  not  unreasonable  under  the  circumstances 
and  in  view  of  his  age,  then  the  question  of  contributory  negligence 
is  for  the  jury,  and  this  although  he  may  have  omitted  some  pre- 
caution which  in  the  case  of  an  adult  would  be  deemed  strong,  or 
even  conclusive  evidence  of  negligence. 

The  additional  point  is  made  that  the  court  erred  in  refusing  to 
charge  as  requested,  that  if  the  bell  was  rung  the  defendant  was 
not  bound  to  give  any  other  warning.  We  think  it  cannot  be  held 
as  matter  of  law,  under  the  circumstances  of  this  case,  that  thering- 
ingof  the  bell  fulfilled  the  whole  duty  resting  on  the  defendant. 

We  find  no  error  of  law  in  the  record,  and  the  judgment  should 
therefore  be  aflSrmed. 
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All  concur,  except  Knger,  Ch.  J.,  dissentiDg. 
Judgment  affirmed. 

Licento. — Ab  to  what  amountB  to  such  a  licenBe  on  the  put  of  a  itdlroad 
compaDy  to  the  public  to  pass  over  its  tracks  as  to  bind  it  to  the  same  degree 
of  care  with  regard  to  such  crossing-place  as  in  the  case  of  the  crossing  of  an 
ordinary  public  road.    See  Stewart  «.  Penna.  R  W.  Co.  &  note  supra. 

Children. — As  to  the  relative  duties  of  railroad  coinpanies  and  cnildren  at 
street  crossings.  See  Schwier  e.  N.  T.  Central  &  H.  R  R.  Co.  and  note 
infra* 
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BoBmsoH. 

{Adwmoe  0(m^  lainciM,    1888.) 

An  instruction  directing  attention  of  the  jury  to  an  element  of  liability  not 
shown  by  the  pleadings  or  evidence  in  the  case,  is  calculated  to  mislead  and 
is  erroneous.  It  is  not  proper  to  direct  the  attention  of  the  jury  to  matters 
not  in  issue. 

It  is  obvious  error  for  the  court  to  announce  to  the  jury  what  is  the  better 
evidence  in  a  case,  or  what  the  jury  may  so  regard.  It  is  the  province  of  the 
jury  to  say  to  what  evidence  they  will  attach  the  greater  weight  in  case  of  a 
conflict,  and  with  this  right  or  privilep^e  the  court  should  not  interfere. 

An  instruction  which  assumes  the  existence  of  material  facts,  without  which 
the  plaintiff  cannot  recover,  some  of  which  are  matters  of  contention  between 
the  parties,  is  erroneous. 

In  an  action  against  a  railroad  company  to  recover  for  an  injury  caused  by 
a  collision  with  a  buggy  while  crossing  the  railroad,  the  court  instructed  the 
jury,  in  substance,  that  it  was  the  duty  of  the  railroad  company,  when  its 
trains  were  about  to  cross  a  highway  crossing  on  a  common  level  to  give 
*'  due  warning,*'  so  that  a  person  traveling  on  the  highway  with  a  team  and 
carriage  might  stop  and  allow  the  train  to  pass.  Held^  that  the  instruction 
ought  not  to  have  oeen  given,  as  it  might  have  led  the  jury  to  believe  that 
the  company  was  bound  to  do  more  than  to  ring  a  bell  and  sound  a  whistle. 

In  a  suit  against  a  railroad  company  for  negli^nce  in  not  giving  the  stat- 
utory signals  on  approaching  a  road-crossing  with  a  train,  the  jury  are  not, 
as  a  matter  of  law,  justified  in  giving  greater  weight  to  the  testimony  of 
witnesses  who  state  negatively  that  no  bell  was  rung  or  whistle  sounded, 
than  to  that  of  witnesses  stating  affirmatively  that  such  was  done.  The  rule 
would  seem  to  be  the  other  way. 

Appealed  from  the  Appellate  Court  for  the' third  district;  on 
appeal  from  Tazewell  County  Circuit  Court.  Judge  Laws  pre- 
eiaing, 

C.  Beckwith,  N.  W.  Green  and  M.  D.  Beecher  for  appellant. 

B.  F.  Pretty  man  &  Son  and  Wm.  Don  Maus  for  the  appellee. 

Scott,  C.  J. — This  action  was  brought  by  Amelia  T.  Bobinson 
against  the  Chicago  &  Alton  R  R.  Co.  to  recover  for  personal 
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injuries.     PlaintiflE,  with  her  hnsband,  was  traveling  on  the  high- 
way in  a  bnggy,  and  just  as  they  were  crossing  the  track  of  9ie 
defendant's  railroad,  at  a  public  road-crossing,  a  special  train,  under 
the  management  and  control  of  defendant's  servants,  collided  with 
the  buggy  in  which  plaintiff  and  her  husband  were  riding,  by  which 
she  sustained  severe  and   permanent  injuries.     The  negligence 
with  which  defendant  is  charged,  and  which  it  is  averred  caused 
the  injuries  to  plaintiff,  consists  in  a  failure  to  ring  a  bell  or  sound 
a  whistle  on  the  locomotive  that  caused  the  injury,  as  the  law  re- 
quires shall  be  done  at  all  public  road-crossings,  and  in  permitting 
banks  of  earth  to  lie,  and  weeds,  brush,  and  other  obstructions  to 
stand  and  grow  at  and  alon^  its  track  and  grounds,  so  near  the 
crossing  as  to  prevent  and  obstruct  a  view  ox  approaching  trains 
by  any  one  traveling  on  the  highway,  and  about  to  cross  tno  ml- 
road,  m  time  to  avoid  danger.    It  is  also  made  a  ground  of  complaint 
that  the  train  that  collided  with  the  buggy  in  which  plaintin  was 
riding  was  what  is  called  a  "  wild  train  ^ — that  is,  a  train  run  upon 
no  scnedule  time — ^and  that  it  was  run  at  an  unusual  rate  of  speed. 
With  the  testimony  to  be  found  in  the  record  this  Court  will 
not  concern  itself,  further  than  to  ascertain  whether  the  law  given 
by  the  trial  court  to  the  jury,  in  its  instructions,  was  applicable  to 
the  evidence.    With  that  purpose  in  view  the  evidence  has  been 
carefully  considei'ed,  and  it  is  found  some  of  the  instructions  given 
for  plaintiff  were  calculated  to  mislead  the  jury,  conceding,  as  must 
be  done,  the  facts  were  well  founded  by  the  Appelate  Court. 
There  is  and  can  be  no  pretense  that  the  injuries  of  which  plaintiff 
complains  were  wilfully  inflicted  by  defendant's  servants.     The 
utmost  that  can  be  claimed  on  any  hypothesis  consistent  with  the 
evidence  is,  her  injuries  resulted  from  the  negligence  of  defend- 
ants servant's  in  permitting  obstructions  along  the  line  of  its  right 
of  way  so  near  the  crossing  as  to  obstruct  the  view  of  approaching 
trains  by  any  one  traveling  on  the  highway,  or  from  the  negligent 
conduct  of  defendant's  servants  in  charge  of  the  train  that  pro- 
duced the  injury  by  which  it  was  unskilnilly  managed,  or  from  the 
omission  to  give  the  usual  signals  of  danger.    Neither  the  decla- 
ration nor  the  ascertained  facts  show  any  wilful  intent  on  the  part 
of  the  defendant's  servants  to  inflict  an  injury  upon  plaintiff. 
That  element  is  absolutely  wanting  in  any  view  that  can  be  taken 
of  the  case.     Indeed,  defendant  is  not  charged  with  any  such  in- 
tent, and  no  such  issue  could  be  rightly  submitted  to  the  jury. 
Hence,  it  is  thought  the  second  instruction  of  the  series  given  for 
plaintiff  was  calculated  to  and  may  have  misled  the  jury  as  to  the 
true  issue  involved.    The  clause  of  the  instruction  bearing  on  this 
phase  of  the  case  is,  "  where  the  jury  believe,  from  the  evidence, 
an  injury  is  wilfully  done  by  a  railroad  company,  or  results  from  a 
gross  neglect  of  duty  by  the  company,  then  the  company  is  liable 
for  such  injury."    The  charge,  it  will  be  perceived,  direqts  the 
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attention  of  the  jary  to  an  element  of  liability  in  tLe  case  made 
neither  by  the  pleadings  nor  tlie  evidence ;  and  boming,  as  it  did, 
from  the  court,  the  jury  might  believe  it  was  warranted  by  the 
testimony,  and  must,  therefore,  have  been  hurtful  to  the  defense. 
Any  instruction  that  directs  the  attention  of  the  jury  to  an  issue 
not  involved  is  erroneous,  and  may  be  the  means  of  producing  a 
verdict  warranted  neither  by  the  law  nor  the  evidence.  Tnis 
charge  is  justly  subject  to  criticism  in  this  respect,  and  ought  not 
to  have  been  given. 

But  the  first  clause  of  the  fourth  instruction  is  still  more  ob- 
jectionable. It  is  as  follows :  "  In  an  action  against  a  railroad  com- 
pany, alleging  negligence  in  not  sounding  the  whistle  or  ringing  a 
bell  on  approaching  a  road-crossing,  a  jury  may  be  justified  in  giving 
greater  weight  to  the  testimony  of  witnesses  who  state  negatively 
that  the  whistle  was  not  sounded  or  the  bell  rung,  than  to  that  of 
witnesses  stating  afSrmatively  that  such  was  done."  That  which 
follows  in  the  same  charge  in  no  way  qualifies  or  explains  the 
roposition  stated.  As  expressed,  the  proposition  is  not  the  law. 
t  is  obvious  error  for  the  court  to  pronounce  as  to  what  is  the 
better  evidence  in  the  case,  or  as  to  what  the  jury  may  so  regard. 
It  is  the  province  of  the  jury  to  determine  as  to  wnat  evidence  they 
will  give  the  greater  weight,  and  their  privilege  in  that  regard 
should  not  be  interfered  with  by  the  court.  But  a  more  serious 
objection  is,  it  is  not  true,  as  a  matter  of  law,  as  this  charge  seems 
to  hold,  that  in  such  cases  greater  weight  may  be  given  to  the 
testimony  of  witnesses  ^^  who  state  negatively  that  the  whistle  was 
not  sounded  or  the  bell  mn^,  tlian  to  that  of  witnesses  stating  af- 
firmatively that  such  was  done."  Cases  in  this  court  that  hold  a 
doctrine  different  from  that  stated  in  the  instruction  quoted,  are 
numerous  and  consistent  (Frizell  D.  Cole,  42  HI.  362 ;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v  Stumfs,  55  id.  367 ;  Chicago  & 
Alton  K.  R.  Co.  V.  Gretzner,  46  id.  74 ;  Chicago,  Burlington  & 
Quincy  R.  R.  Co.  v.  Dickson,  88  id.  431).  These  cases  j51  hold 
that  concerning  such  matters  as  are  involved  in  the  case  being  con- 
sidered, positive  testimony  is  entitled  to  more  weight  than  negative 
evidence  in  that  respect.  Conceding  the  facts  to  be  as  found  by 
the  trial  court,  it  is  not  a  case  where  negative  evidence  can  be  re- 
garded as  of  equal  dignity  with  positive  testimony.  The  instruc- 
tion was,  therefore,  highly  calculated  to  produce  a  verdicit  not  war- 
ranted by  the  law. 

The  fifth  instruction  for  plaintiff  is  justly  subject  io  the  criti- 
cism it  assumes,  the  existence  of  material  facts,  without  which 
plaintiff  could  not  recover  in  any  event,  some  of  which  are  matters 
of  contention  between  the  parties.  It  is  for  that  reason  erroneous. 
(Bradley  v.  Coolbaugh,  91  111.  148).  The  substance  of  plaintiff's 
seventh  instruction  is,  that  it  is  the  duty  of  the  railroad  company, 
when  its  trains  are  about  to  cross  a  highway  on  a  common  level,  to 
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give  "  due  warning,"  so  that  a  person  traveling  on  a  highway  with 
a  team  and  carriage  may  stop  and  allow  the  train  to  pass.  Exactly 
what  is  meant  by  "due  warning  "  is  not  readily  underatood.  The 
servants  of  a  railroad  company,  when  approaching  a  railroad-cross- 
ing, are  required  to  give  the  statutory  signals  of  danger — that  is, 
to  sound  a  whistle  or  rin^  a  bell.  These  signals  are  well  under- 
stood by  every  one,  and  fliey  constitute  all  the  "  warning  "  the  law 
requires  the  servants  on  the  train  to  give.  It  may  be  the  jury 
understood  the  words  "  due  warning  "  to  mean  more  than  what  the 
statute  requires,  and  if  so,  it  made  an  eroneous  impression,  and 
ought  not  to  have  been  given. 

It  may  be  some  criticism  may  be  justly  made  of  other  instruc- 
tions given  for  plaintiff,  but  it  is  not  deemed  necessary  to  remark 
upon  tnem.  If  it  shall  be  perceived  any  errors  have  intervened, 
the  same  will  doubtless  be  corrected  on  another  trial  by  the  court, 
on  its  attention  being  called  to  them. 

For  the  errors  indicated  the  judgment  of  the  Appellate  Court 
will  be  reversed,  and  the  cause  remanded  to  that  court  with  direc- 
tions to  reverse  the  judgment  of  the  Circuit  Court,  and  remand 
the  cause  for  a  new  trial     Judgment  reversed. 

Mb.  Justice  Dickey  :  I  concur  in  the  conclusion  reached,  but 
not  in  all  the  positions  taken. 

Conflicting  Evidence  as  to  Giving  Signal. — Where  there  is  affirmative  tes- 
timony to  the  effect  that  the  statutory  signal,  by  bell  or  whistle,  was  given, 
and  negative  testimony  to  the  effect  that  it  was  not,  the  rule  of  law  applies 
that  greater  weight  is  to  be  given  to  the  affirmative  testimony.  Sutherland  v. 
New  York,  etc.,  R.  R.  Co.,  9  Jones  &  S.  17;  Chapman  v.  New  York,  etc.,  R. 
Co.,  14  Hun,  484;  Culhane  «.  New  York,  etc.,  R.  R.  Co.,  60  N.  Y.  133; 
Telfer  v.  Northern  R.  Co.,  80  N.  J.  L.  188;  McGrath  v.  New  York,  etc.,  R. 
Co.,  63  N.  Y.  522. 

There  is,  neverthless,  a  conflici  of  eridence  in  such  case  which  makes  a 
question  for  the  jury.  Renwick  v,  N.  Y.,  etc.,  R.  R.  Co.,  36  N.  Y.  132; 
Byrne  v.  New  York,  etc.,  R.  R.  Co.,  14  Hun.  322;  Ellis i>.  Great  Western  R. 
Co.,  L.  R  9  C.  P.  551 ;  Dublin,  etc.,  R.  R  Co.  v.  Slattery,  L.  R  3  App. 
Cas.  1155. 
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(Advance  Oase,  Kentuchy,    May  17,  1883.) 

Railroad  companies  are  not  bound  to  give  the  statutory  signals  on  ap- 
proaching the  crossing  of  priyate  ways  where  they  have  not  been  accustomed 
so  to  do. 

Where  a  person  who  is  deaf  approaches  a  railway  crossing  along  a  private 
way,  with  a  high  fence  on  either  side,  and  steps  on  the  track  without  look- 
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"  If  one  contributes  to  produce  the  injury  of  which  he  com- 
plains, so  that  but  for  his  concurring  and  cooperating  fault  the  in- 
jury could  not  have  happened,  he  cannot  recover  at  law  or  equity, 
except  where  the  direct  cause  of  the  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  injured  party's  negligence 
to  use  the  proper  degree  of  care  to  avoid  the  consequence  of  such 
negligence.  Shearman  &  Eedfield  on  Negligence,  p.  25.  This 
rule  lias  been  adopted  and  approved  by  this  Court,  and  should 
be  adhered  to.  raducah  &  Memphis  B.  B.  Co.  v.  Hoehl,  12 
Bush,  41. 

That  the  act  of  deceased  in  stepping  upon  the  track,  without 
using  the  necessary  and  usual  precaution  to  pause  in  order  to  ascer- 
tain whether  a  tram  was  approaching  or  not,  was  the  cause  of  his 
own  death  is  manifest,  and  unless  those  in  charge  of  the  train  were 
aware  of  his  premeditated  intention  to  thus  meet  death,  and  could 
by  the  exercise  of  proper  care  and  diligence  have  avoided  the  in- 
jury, the  plaintiff  has  no  right  to  recover. 

When  an  adult  person  steps  upon  a  railroad  track  in  front  of 
and  in  full  view  of  an  approaching  train,  those  in  charge  have  a 
right  to  presume  that  his  own  consciousness  of  danger  will  cause 
him  to  leave  it  before  the  train  reaches  him.  And  in  case  the  per- 
son is  deaf  or  otherwise  deficient  in  his  faculties  so  as  to  render 
him  unconscious  of  the  impending  danger,  the  knowledge  of  such 
infirmity  must  be  brought  home  to  those  in  charge  oi  the  train 
before  they  or  the  railroad  company  can  be  made  liable.  Louis- 
ville &  Nashville  R.  R.  Co.  v.  W.  S.  Cooper's  Adm'r.  Mss.  Opin- 
ion, 1882.     Am.  &  Eng.  R.  R.  Cas.  5. 

There  is  nothing  in  this  record  to  show  that  they  did  have  such 
knowledge.  And  even  if  it  was  shown  that  the  deceased  was  or 
could  have  been  seen  before  he  reached  the  track  in  time  to  have 
enabled  those  in  charge  to  stop  the  train,  they  would  not  have 
been  reauired  to  do  so,  having  the  right  to  presume  that  he  would 
not  heealesslv  go  upon  the  track  in  full  view  of  the  train.  The 
duty  and  obligation  on  their  part  to  endeavor  to  check  the  train 
arose  only  after  he  got  on  the  track,  when  it  was  too  late  and  they 
were  powerless  to  do  so. 

The  only  question,  therefore,  about  which  there  can  be  any  con- 
tention, is  whether  or  not  it  was  the  duty  of  those  in  charge  of  the 
train  to  give  the  usual  signal.  Generally  the  failure  on  the  part 
of  those  m  charge  of  a  railroad  train,  when  approaching  the  cross- 
ing of  a  public  road,  to  give  such  signals  as  will  apprise  those  at  or 
near  the  place  of  its  approach,  is  regarded  as  negligence. 

But  whether  the  usual  signals  are  required  where  the  train  is 
approaching  the  crossing  of  a  private  way  has  not  been  heretofore 
directly  decided  by  this  Court.  There  not  being  the  same  reason 
for  requiring  the  giving  of  signals  and  slackening  the  speed  of 
railroad  trains  when  approaching  a  private  way  as  exists  in  re- 
18  A.  &  E.  R.  Cas.— 40 


626  JOHNSON'S  ADMIN'B.  v.  LOUISVILLE,  ETC.,  B.   B.  CO. 

Bpect  to  a  public  road,  and  as  to  require  it  to  be  done  at  every 
private  crossing,  or  opposite  every  dwelling  house  near  the  road, 
would  unnecessarily  and  seriously  interfere  with  and  impede  the 
running  of  trains,  we  think  it  would  be  unreasonable  to  require  it 
In  this  case  it  is  proved  that  it  had  not  been  before  the  killing  of 
Johnson  the  practice  of  those  in  charee  of  the  trains  to  give  any 
signals  at  that  place,  and  of  that  fact  he  must  be  presumed  to  have 
been  aware. 

In  our  opinion,  therefore,  upon  the  pleadings  and  evidence 
offered  in  the  trial  of  this  case,  tne  Court  properly  instructed  the 
jury  to  find  for  the  defendant.  And  the  judgment  must  therefore 
be  affirmed. 

Duty  of  Company  as  to  Crossing  Private  Ways. — The  general  rule  is  that 
railroad  companies  need  not  give  a  signal  on  apfiroachinff  the  crossing  of  a 
private  right  of  way.  But  if  the  train  is  approaching  at  a  nigh  rate  of  speed, 
it  is  a  question  for  the  jury  whether  the  company  is  not  in  such  case  bound  to 
give  a  signal.  Hiomas  v,  Delaware,  etc.,  K  R  Co.,  8  Fed.  Rep.  728.  Bail- 
road  companies  must  fence  the  track  at  the  crossing  of  a  private  right  of 
way.  Inaianapolii,  etc.,  R  Co. «.  Leamon,  18  Ind.  173;  Indianapolis,  etc, 
R  R.  Co.  V.  Thomas,  11  Am.  &  Eng.  B.  R  Cas.  491.  But  not  if  such  priTste 
ways  are  laid  out  in  accordance  with  statutory  provisions.  Indianapolis, 
etc.,  R  B.  Co.  V,  Lowe,  29  Ind.  545. 

Deafness  of  Traveller  Crossing  Railway. — Am  to  the  measure  of  care  re- 
quired on  the  part  of  a  deaf  person  crossing  a  railroad  track,  see  New  Jersey, 
etc..  Trans.  Co.  «.  West,  32  N.  J.  L.  91 ;  Morris  &  Essex  R  B.  Co.  «.  Haslan, 

88  N.  J.  L.  147 ;  Cleveland,  etc.,  R  R  Co.  e.  Terry,  8  Ohio  St.  670 ;  Central 
R  R  Co.  V.  Feller,  84  Pa.  St.  226;  Zimmerman  e.  Hannibal  &  St.  Joe  R 
B.  Co.,  2  Am.  &  Eng.  R  R  Cas.  191;  Pure  e.  St.  Louis,  etc.,  R  R  Co.,  6 
Am.  &  Eng.  R  B.  Cas.  27;  Chicago,  etc.,  B.  B.  Co.  e.  Miller,  6  Am.  &  Eng. 
R  B.  Cas.  89. 

Duty  of  Company  Under  Clrcumstancesi — Where  a  person  is  upon  the  track 
and  has  every  opportunity  to  see  and  hear  an  approaching  train,  the  persons 
on  the  engine  may  presume  that  he  is  in  possession  of  his  ordinary  faculties, 
and  will  step  aside  so  as  to  avert  the  threatened  dancer.  They  need  not 
therefore  stop  the  train.  Manly  v.  Wilmington,  etc.,  It.  Co.,  74  N.  C.  655; 
Maher  v,  Atlantic,  etc.,  B.  Co.,  64  Mo.  267;  Holmes  e.  Central,  etc.,  B.  Co., 
87  Ga,  593;  Kenyon  v.  New  York,  etc.,  R  Co.,  6  Hun,  479;  JSTillettev. 
Buffalo,  etc.,  B.  B.  Co.,  14  Barb.  485;  Blinois,  etc.,  R  Co.  e.  Modglin,  85 
111.  181;  Herring  v.  Wilmington,  etc.,  R  Co.,  10  HI.  Law,  402;  Hartyu. 
Central  B.  Co.,  42  N.  Y.  468;  Poole  «.  North  Carolina,  etc.,  R  Co.,  8  Jones 
L.  340;  Terre  Haute,  etc.,  B.  Co.  v.  Graham,  46  Ind.  289;  Indianapolis,  etc., 
R  Co.  D,  McClaren,  8  Cent.  L.  J.  244;  Freeh  v.  Philadelphia,  etc.,  B.  B.Co., 

89  Md.  574;  0*Donnell  v.  Missouri,  etc.,  B.  Co.,  8  Cent.  L.  J.  414;  Cogs- 
well «>.  Oregon,  etc.,  B.  Co.,  6  Oregon,  417;  Louisrilley  etc^  R  Co.  v. 
Cooper,  6  Am.  &  Eng.  R  R  Cas.  6. 
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(3  Ontario  BeparU  C.  P.  Div.  446.) 

A  mere  track  crossing,  on  a  road  or  way  on  a  railway  company's  own 
grounds  for  the  convenience  of  passengers  and  others  in  ^oing  to  and  from 
the  station  on  railway  business,  is  not  a  public  crossing,  highway,  or  place, 
within  sec.  104  of  0.  8.  C.  ch.  66,  so  as  to  subject  the  company  to  the  re- 
quirements of  that  section  of  ringing  the  bell  or  sounding  the  whistle  when 
approaching  such  crossing ;  but,  semole,  apart  from  the  statute,  care  must  be 
taken  when  starting  their  engines  from  the  station. 

Semble,  also,  that  sec.  145,  requiring  a  person  to  be  stationed  on  the  last 
car  in  the  train,  applies  to  the  station  grounds  of  railway  companies  in 
cities,  towns,  and  villages,  as  well  as  to  the  limits  outside  of  such  station 
grounds. 

AcTnoN  for  damages. 

The  declaration  stated  the  defendants  were  possessors  of  a  line 
of  railway,  and  of  engines  and  carriages,  and  that  they  so  neg- 
ligently and  unskilf  ally  managed  the  same,  that  an  engine  and 
train  of  carriages  then  npon  tne  railway  were  so  driven  and  con- 
dacted  at  and  across  a  certain  public  crossing,  highway  and  place, 
as  to  collide  with  a  team  of  horses  and  a  conveyance  of  the  plaintiff 
then  being  lawfully  upon  the  said  public  crossing,  highway  and 
place,  whereby  the  said  horses,  and  conveyance  and  harness  were 
damaged  and  rendered  nnfit  for  use. 

Plea,  general  issue,  by  statute.    Issue. 

This  was  a  County  Court  case  tried  before  Osier,  J.,  and  a  jury, 
at  Berlin,  at  the  Spring  Assizes  of  1883. 

The  place  where  the  accident  happened  was  a  track  crossing  on 
a  road  or  way  on  the  defendants'  gronnds  at  their  station  in  the 
village  of  Georgetown  for  the  convenience  of  passengers  and 
others  going  to  and  from  the  station  on  railway  business.  The 
plaintiff  was  an  hotel  keeper  at  Georgetown.  The  plaintiff's  om- 
nibus was  at  the  station  to  meet  the  train,  and  was  being  driven 
out  of  the  station  grounds  along  the  said  road  with  some  passen- 
gers from  the  train,  and  while  crossing  over  the  said  track  crossing 
the  omnibus  collided  with  one  of  tne  defendants'  engines,  em- 
ployed in  shunting  the  cars,  and  was  damaged. 

The  following  q  uestions  were  submitted  to  the  jury : — 

1.  "  Was  the  Dell  rung  as  Hodgson  says  it  was ?"     A.  "No." 

Hodgson  was  a  witness  for  the  defence  who  stated  that  the  bell 
was  ringing  at  the  time  of  the  accident  and  during  the  whole  time 
the  engine  was  being  employed  in  shunting. 
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2.  '^  Was  the  whistle  sounded  at  short  intervals  at  the  distance 
of  eighty  rods  from  tlie  crossing  until  the  collision  occurred ! "    A. 

3.  ^'  Was  the  engine  passing  at  a  greater  rate  of  speed  than  six 
miles  an  hour  ? "     A.  Iso  answer. 

4.  ''Was  there  a  man  stationed  on  the  last  car  of  the  train ?'^ 
A.  "None." 

5.  "  Was  the  injury  caused  by  the  negligence  of  the  defend- 
ants?"   A.  "Tes.'^' 

6.  "  If  you  say  it  was  so  caused,  what  was  the  active  negligence 
which  caused  it  ? "  A.  "  Failing  either  to  ring  the  bell  or  blow 
the  whistle  at  intervals,  and  neglecting  to  have  a  man  on  the  rear 
car." 

7.  "  Could  the  driver  of  the  omnibus  have  avoided  the  accident 
by  means  of  proper  care  ? "    A.  "  No." 

The  jury  assessed  the  damages  at  $135. 

The  verdict  and  judgment  were  accordingly  entered  for  the  plain- 
tiff for  the  amount  of  the  damages  so  assessed. 

At  the  Easter  Sittings  of  the  Divisional  Court,  May  21,  1883, 
Bethune,  Q.  C,  obtained  an  order  nisi  for  the  defendants,  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  rendered  for  the 
plaintiff  should  not  be  set  aside,  and  a  judgment  be  entered  for 
the  defendants ;  or  why  a  new  tiial  should  not  be  had,  on  the 
ground  that  the  verdict  and  judgment  given  for  the  plaintiff  were 
against  law  and  evidence,  and  for  misdirection  of  the  learned 
judge,  in  directing  the  jury  that  the  crossing  at  which  the  accident 
happened  was  a  highway,  and  on  the  ground  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury,  and  that  the  plaintiff  was 

guilty  of  contributoiy  negligence ;  and  the  finding  of  the  jury 
lat  there  was  no  contributory  negligence  on  the  part  of  the  plain- 
tiff was  against  evidence,  and  the  weight  of  evidence. 

The  defendants  served  a  notice  of  motion  in  respect  of  the 
alleged  misdirection. 

During  the  same  sittings,  June  Ist,  1883,  Bethune,  Q.  C,  sup- 
ported the  order  nisi  and  motion.  The  declaration  was  framed  as 
for  neglect  committed  on  a  highway.  The  place  in  question  was 
on  the  defendants'  own  private  grounds,  for  the  convenience  of 
passengers  and  others  in  going  to  and  from  the  station  on  railway 
Dusiness,  and  was  in  no  sense  a  public  crossing  or  highway.  The 
defendants  were  not  required  by  statute  to  give  any  warning,  or  any 
particular  kind  of  warning,  wmle  they  were  moving  their  trains  or 
carriages  upon  their  own  grounds,  and  they  were  not  bound  to  ring 
the  bell  of  the  engine,  or  to  sound  the  steam  whistle  in  such  a  case. 
These  and  the  not  having  a  man  on  the  rear  car  while  going  back- 
wards, the  omission  of  which  the  jury  found  against  the  aefend- 
ants,  were  the  only  acts  of  omission  for  and  upon  which  they 
found  their  verdict.     He  referred  to  C.  S.  0.  ch.  66,  sec.  104, 
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sees.  144-14:5,  and  to  sec.  7,  sub-sec.  12.     The  plaintiff  was  clearly 
guilty  of  contributory  negligence. 

FuUerton,  and  Schoflf,  shewed  cause.  The  place  was  a  highway 
within  the  meaning  of  the  Railway  Act,  The  Railway  Act  de- 
fines highway  to  mean  any  public  highway,  crossing  or  place. 
This  was  a  way  which  the  public  were  invited  to  use,  and,  there- 
fore, a  public  way  within  the  meaning  of  sec.  104  of  the  Act. 
The  definition  of  a  highway  given  in  Harrison's  Municipal 
Manual,  4th  ed.,  p.  475,  sec.  489  and  notes,  shews  that  this  was  a 
highway.     In   any  event  under  sees.  144,  145  the  railway  com- 

{)any  are  required  to  give  warning  while  going  through  the  vil- 
age,  and  therefore,  even  although  the  place  in  question  was  the 
defendants'  own  private  land,  they  were  bound  to  give  warning. 
But  apart  from  the  statute,  this  was  a  dangerous  place,  and  warn- 
ing snould  have  been  given.  There  was  no  contributory  negli- 
gence. The  plaintiff  drove  in  the  usual  way  the  public  drove, 
and  it  was  a  most  unusual  thin^  for  the  defendants  to  use  the  sid- 
ing in  the  way  they  did.  They  referred  to  Bender  v.  Canada 
Southern  R.  W.  Co.,  37  U.  C.  R.  25 ;  Ham.  v.  Grand  Trunk  R. 
W.  Co.,  11  C.  P.  86 ;  Shields  v.  Grand  Trunk  R,  W.  Co.,  7  C.  P. 
111. 

Bethune,  Q.  C,  in  reply. 

Wilson,  C.  J. — This  last  is  the  fourth  trial  of  this  cause.  There 
was  a  verdict  at  one  time  for  the  plaintiff;  once  he  was  nonsuited; 
upon  one  occasion  the  jury  failed  to  agree,  and  now  there  is  a  ver- 
dict again  for  the  plaintiff. 

The  declaration  is  in  the  most  general  form,  alleging  negligent 
and  unskilful  management  by  the  defendants  of  their  railway,  en- 
gines, and  carriages  at  and  across  a  certain  public  crossing,  highway, 
and  place,  so  as  to  do  damage  to  the  plaintiff's  horses,  conveyance, 
and  namess,  then  being  lawfully  upon  the  said  public  crossing, 
highway  and  place. 

The  Railway  Act,  C.  S.  C.  ch.  66,  sec.  7,  sub-sec.  12,  says :  "  *  High- 
way '  shall  mean  all  public  roads,  streets,  lanes,  and  other  public 
ways  and  communications." 

The  R.  S.  O.  ch.  165,  sec.  3  sub-sec.  6,  gives  the  like  definition ; 
and  the  Municipal  Act,  R.  S.  O.  ch.  174,  sec.  2,  sub-sec.  8,  says : 
*'  *  Highway,'  '  Koads,'  or  *  Bridge,'  shall  mean  a  public  highway, 
road,  or  bridge  respectively."  In  these  Railway  Acts  the  expres- 
sion public  means  roads,  etc.,  which  the  public  have  the  right  to 
use,  or  it  may  be  which  the  public  generally  use,  but  not  a  road- 
way or  communication  in  the  company's  own  station  grounds.  A 
public  house  of  entertainment,  or  a  public  dancing  house,  is  a  place 
where  persons  generally  have  the  right  to  resort  upon  certain 
terms,  as  the  payment  of  money :  Marks  v.  Benjamin,  5  M.  &  W. 
665. 


630  BENNBTT  V.  GRAND   TRUNK  RY.  CO. 
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Bat  railway  premises  are  not  a  ^^  pnblic  street  or  road,"  so  that 
a  carriage  whicn  is  there  with  the  assent  of  the  railway  company^ 
waiting  for  passengers  who  come  by  train,  cannot  be  compelled  to 
accept  a  hire  from  one  who  has  not  come  by  train. 

It  is  said  hj  Kelly,  C.  B.,  in  Case  v.  Storey,  L.  R  4  Ex.  319,  at 
p.  323 :  "  Railway  stations  *  *  are  private  property ;  although 
It  is  true  they  are  places  of  pnblic  resort,  that  does  not  of  itself 
make  them  public  places.  The  pnblic  only  resort  there  npon  rail- 
way business,  and  tiie  railway  company  might  exclude  them  at  any 
moment  they  liked  except  when  a  train  was  actually  arriving  or 
departing.  For  the  proper  carrying  on  of  their  business  they  must 
necessarny  open  their  pi*emises,  which  are  nevertheless  private,  and 
in  no  possible  manner  capable  of  being  described  as  public  streets 
or  roaas." 

Ohannell,  B.,  said,  at  p.  325 :  ^^  But  the  street  or  place  meant 
must  be  a  street  or  place  where  both  the  driver  and  hirer  may  law> 
fully  be.  *  *  The  cabman  had  no  right  to  be  on  the  railway 
company's  premises.  He  was  allowed  to  be  there  by  the  oompany 
for  tne  accommodation  of  the  public  who  might  happen  to  be  pas- 
sengers by  the  trains.  Then,  again,  the  person  who  claimed  to 
hire  the  respondent  had  no  right  to  be  on  the  railway  premises  at 
all." 

By  the  Municipal  Act  a  highway,  road,  or  bridge,  as  therein  de- 
finea,  mean  still  more  restrictedly  a  highway,  road,  or  bridge,  whidi 
the  public  have  the  ri^ht  to  use. 

It  cannot  be  that  railway  companies  are  required  to  ring  the  bell 
or  sound  the  whistle  whenever  their  track  crosses  a  road  into  or  out 
of  or  along  their  yard  or  station  grounds,  even  although  the  public 
use  such  road,  and  are  intended  by  the  company  to  use  it,  for  the 
public  convenience  and  for  the  interest  of  the  company.  They 
cannot  be  required  to  do  so  under  section  104,  because  that  does 
not  apply  to  such  roads,  and  because  the  person  in  charge  of  the 
engine  has  not  in  most  cases  of  the  kind  eighty  rods'  space  before 
crossing  such  a  road,  at  which  to  begin  to  sound  the  bell  or 
whistle. 

It  does  not  follow,  however,  that  because  the  company's  engines 
are  not  obliged  to  give  the  statutory  warning  of  sounding  the  bell 
or  whistle  in  moving  about  on  their  own  grounds,  they  are  not 
bound  to  give  any  warning.  The  statute  does  notrequire  warning 
to  be  given  by  the  engineer  on  starting  his  engine  from  the  station, 
yet  he  must  make  sure  there  is  no  danger  in  starting  without  warn- 
ing, before  he  does  start.  If  he  start  when  he  has  reason  to  believe 
there  will  be  danger  in  doing  so  without  warning,  or  if  he  do  not 
know  whether  it  will  be  safe  or  not  to  start  without  notice,  he  will 
be  answerable  just  as  the  driver  of  an  ordinary  conveyance  would 
be  answerable  if  he  drove  off  without  regard  to  any  aanger  there 
might  be  in  starting,  without  looking  what  he  was  about,  or  mak- 
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ing  Bure  there  was  no  danger  in  his  way.  The  case  referred  to  of 
Bender  v.  Canada  Southern  E.  W.  Co.,  37  U.  C.  E.  25,  applies  to 
this  part  of  the  case. 

'  I  tnink  that  section  14:5  of  the  Act  applies  to  the  station  ground 
of  railway  companies  in  cities,  towns,  and  villages,  as  well  as- to  the 
limits  without  such  station  grounds  in  such  like  t«wns  and  villages. 
Trains  moving  reversely,  that  is  the  locomotive  being  in  the  rear, 
are  far  more  irequently  so  used  in  the  station  grounds  than  outside 
of  them,  and  persons  are  more  frequently  standing  on  or  crossing 
the  track  of  the  railway  in  the  station  grounds  of  the  company  in 
cities,  towns,  and  villages,  than  outside  of  such  pounds  in  cities, 
towns,  and  villages ;  and  there  is  no  reason  why  a  distinction  should 
be  made  between  one  part  of  the  city,  town,  or  village,  and  another 
part  of  it,  unless  indeed  greater  stringency  should  be  imposed  upon 
companies  in  those  parts — ^their  own  grounds — where  they  are  the 
most  frequently  moving  reversely.  In  movinff  reversely  in  all 
parts  of  cities,  towns,  and  villages  the  company  iSiould  have  a  man 
^'  on  the  last  car  in  the  train,  who  shall  warn  parties  standing  on 
or  crossing  the  track  of  the  approach  of  such  train  " :     Sec.  146. 

The  question  I  have  so  far  oeen  considering  is,  whether  the 
plaintiff  has  described  the  locality  correctly  by  representing  the  de- 
fendants to  have  driven  their  engine  and  carriages  so  negligently 
and  unskilfully  at  and  across  a  certain  public  crossing,  highway,  and 
place,  which  caused  damage  to  the  plaintiff. 

From  what  I  have  said,  I  am  of  opinion  the  locality  in  question, 
a  mere  track  crossing  on  the  company's  own  grounds  for  the  con- 
venience of  passengers  and  others  in  going  to  and  from  the  station 
on  railway  business,  is  not  correctly  described  as  a  public  crossing, 
highway,  and  place,  nor  as  a  highway.  It  would  not  be  sufficient, 
I  think,  to  describe  it  as  a  common  crossing  or  place,  for  it  is  not  com- 
mon, that  is,  usable  by  all  persons,  but  only  for  the  use  of  those 
going  to  and  from  the  station,  railway  offices,  and  trains  on  railway 
usiness. 

Whether  the  plaintiff  should  be  allowed  to  amend  his  declaration 
now,  is  the  question.  The  case  was  argued  before  us  that  the  de- 
claration is  right  as  it  is,  and  the  plaintiff's  counsel  did  not,  and,  as 
I  understand,  did  not  desire  to  amend,  although  objection  was  taken 
to  it ;  and  upon  the  pleadings  as  they  stand  the  defendants,  under 
the  general  issue,  should  have  had  a  verdict  upon  that  allegation. 

I  confess  I  am  not  in  favor  of  helping  the  plaintiff  when  be  de- 
liberately refused  to  amend,  because  I  do  not  take  a  very  favorable 
view  of  his  case  upon  the  merits. 

I  think  the  verdict  might  be  entered  for  the  defendants  upon 
that  ground ;  but  if  thatoe  not  done  there  must  be  a  new  trial ;  and 
that  IS  the  course  my  learned  brothers  think  it  better  to  adopt,  and 
in  which  I  shall  also  agree. 

We  shall  not,  therefore,  say  anything  more  of  the  merits  of  the 
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case  than  is  necessary  to  explain  why  we  make  the  order  abeolnte 
for  a  new  trial  without  costs,  and  that  is  that  the  verdict,  in  our 
opinion,  is  so  opposed  to  the  evidence  that  it  cannot  be  sustained. 
The  order  will  therefore  be  absolute,  without  costs. 

OsLEB,  J. — ^TUe  answers  of  the  jury  are  utterly  against  the  weight 
of  evidence  on  the  question  of  contributory  n^ligence  at  all  events ; 
but  I  do  not  see  how  we  can  interfere  as  to  this  except  by  granting 
a  new  trial,  without  costs. 

I  doubt  if  we  ought  to  refuse  the  amendment  merely  because  the 
jury  have  not  done  what  is  right  as  to  the  other  part  of  the  case. 
Clearly,  the  evidence  supports  the  amendment  in  this;  that  the 
plaintiff  was  lawfully  on  the  place  in  question,  that  is,  by  consent 
and  permission  of  the  defendants. 

If  the  defendants  think  it  worth  their  while  to  accept  another 
trial,  without  costs,  I  think  they  ought  to  have  it. 

Galt,  J.,  concurring. 

See  Thomas  v,  Delaware,  etc.,  R  R.  Co.,  8  Fed.  Rep.  72a 


8t.  Louis  &  8an  Fbakgisco  By.  Go. 

V. 

Payne. 

(Advance  Caae^  Karuoi.    1888.) 

Plaintiff  diove  his  team  of  horses  to  a  mill  outside  of  a  city  or  village  on  a 
public  highway  about  one  hundred  yards  from  the  railroad  crossing;  it  was 
a  cold,  stormy  day  and  he  was  cold.  He  fastened  the  team  to  the  usual  hitch- 
ing-post  at  the  mill,  in  plain  view  of  the  railroad ;  also  fastened  the  lines  and 
locked  the  wagon,  and  went  into  the  mill.  The  team  was  tied  about  ten  feet 
from  the  door  of  the  mill,  so  that  plaintiff  could  see  them  from  the  window 
on  the  east  side  of  the  mill;  and,  he  could  have  seen  the  train  eighty  to  one 
hundred  yards  before  it  approached  the  crossing.  He  sat  down  by  the  win- 
dow to  watch ;  the  miller  told  him  it  would  soon  be  train  time ;  he  sat  there 
awhile  and  listened,  then  went  to  the  door  and  listened  for  the  train,  went 
back  and  sat  down  by  the  stove  near  the  window.  The  first  thine^  he  knew 
the  team  was  frightened  at  the  approaching  freight  train,  broke  loose,  and 
started  in  the  direction  of  his  home  across  the  railroad  track.  The  train 
and  team  met  at  the  crossing,  the  team  turned  west  up  the  track  towards  the 
cattle-guard,  the  train  caught  them,  killed  one  of  the  team,  crippled  one 
badly,  broke  the  wagon  and  tore  up  the  harness,  ffeld^  as  plaintiff  was  not 
travelling  on  the  highway  at  or  near  the  railroad  crossing,  and  as  his  team 
was  not  at  large  or  travelling  at  or  near  the  crossing,  the  company  owed  him 
no  duty  under  the  statute  to  sound  the  whistle  for  the  purpose  of  giving  him 
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notice,  so  that  he  might  leave  the  mill  and  hold  or  look  after  his  team  to 
keep  them  from  breaking  loose  and  running  away. 

Errob  from  Wilson  County. 

S.  S.  Kirkpatrick  and  John  O'Day,  for  the  plaintiff  in  error. 

T.  J.  Hudson,  for  the  defendant  in  error. 

HoRTON,  C.  J. — On  or  about  the  20th  day  of  February  1880, 
Philip  Payne  drove  his  team  of  horses  in  the  afternoon  to 
McGahey's  mill,  situated  outside  of  a  city  or  village,  on  Fall 
Kiver  in  Wilson  County  on  a  public  highway  which  crossed  the 
St.  Louis  &  San  Francisco  Railroad  at  the  distance  of  one  hundred 
to  one  hundred  and  twenty  yards  north  of  the  mill.  He  fastened 
the  team  to  the  usual  hitching-post  at  the  mill,  which  was  in  plain 
view  of  the  railroad,  also  fastened  the  lines  and  locked  the  wagon, 
and  then  went  into  the  mill.  It  was. a  cold,  stormy  day  ana  he 
was  cold.  The  team  was  tied  about  ten  feet  from  the  door  of  the 
mill,  so  that  Payne  could  see  them  from  the  window  on  the  east 
side  of  the  mill,  and  he  could  have  seen  the  train  eighty  to  one 
hundred  and  fifty  yards  before  it  approached  the  crossing ;  he  sat 
down  by  the  window  to  watch ;  the  miller  told  him  it  would  soon 
be  train  time ;  he  sat  there  awhile  and  listened,  then  he  went  to 
the  door  and  listened  for  the  train,  went  back  and  sat  down  by  the 
stove  near  the  window.  The  first  thing  he  knew  the  team  got 
frightened  at  the  approaching  freight  train,  broke  loose  and 
started  in  the  direction  of  his  home  across  the  railroad  track.  The 
train  and  team  met  at  the  crossing,  the  team  turned  west  up  the 
track  towards  the  cattle-guard ;  the  train  caught  them,  killea  one 
of  the  team,  crippled  one  badly,  broke  up  the  wagon  and  tore  up 
the  harness.  Several  witnesses  testified  that  the  steam  whistle 
attached  to  the  locomotive  was  not  sounded  eighty  rods  from  the 
place  where  the  railroad  crossed  the  highway,  and  one  witness 
testified  that  the  whistle  did  not  sound  until  within  sixty  yards  of 
the  crossing.  Payne,  among  other  things,  testified  that  ne  was  in 
the  mill  at  the  time  the  team  started ;  that  the  whistle  was  sounded 
8ome  sixty  or  seventy  yards  from  the  crossing,  but  he  did  not  hear 
the  whistle  eighty  rods  before  the  train  reacSied  the  crossing,  and 
he  thought  the  whistle  did  not  sound  except  when  they  saw  the 
team  running ;  that  the  engineer  whistled  down  brakes,  and  they 
were  put  on,  and  the  employes  of  the  railway  company  attempted 
to  stop  the  team. 

In  the  action  brought  to  recover  damages  for  the  injuries  men- 
tioned upon  the  trial,  the  jury  found  specially  that  the  railway 
company  neglected  to  sound  the  whistle  at  the  distance  of  eighty 
rbds  from  the  crossing  of  the  highway  where  the  team  was  injured, 
and  the  team,  wagon  and  haniess  were  injured  by  reason  of  such 
neglect.  The  material  question,  therefore,  in  this  case  is,  whether 
Payne  is  entitled  to  recover  on  account  of  the  omission  of  the  rail- 
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way  company  to  sound  the  whistle  on  its  engine  e^hty  rods  from 
the  place  where  its  road  crossed  the  highway.  We  are  dted  to 
sec.  60,  ch.  23,  Comp.  Laws  1879,  p.  226,  which  reads : 

'^  A  steam  whistle  shall  be  attaciied  to  each  locomotive  engine, 
and  be  sounded  three  times  at  least,  eighty  rods  from  the  place 
where  the  railroad  shall  cross  any  public  road  or  street,  except  in 
cities  and  villages,  under  a  penalty  of  not  more  than  $20  for  every 
neglect  of  the  provisions  of  this  section,  to  be  paid  by  the  corpora- 
tions owning  the  railway,  on  the  suit  of  the  county  attorney,  one 
half  thereof  to  go  to  the  informer,  and  the  other  half  to  the  county, 
for  the  support  of  common  schools ;  and  the  corporation  shall  also 
be  liable  for  all  damages  which  shall  be  sustained  by  any  person 
by  reason  of  such  neglect,  provided,  however,  that  such  penalty 
shall  be  sued  for  within  one  month  from  the  time  the  cause  of 
action  accrues,  and  not  thereafter ;  and  provided  further,  that  but 
one  penalty  shall  be  recovered  in  any  one  action." 

Payne  was  in  the  mill  and  his  team  was  hitched  when  the 
whistle  ought  in  the  first  instance  to  have  been  sounded ;  he  was 
not  then  travelling  on  the  highway  at  or  near  the  crossing,  nor  was 
his  team  at  large  near  the  crossing.  His  only  purpose  in  wanting 
the  whistle  sounded  was  to  give  him  notice  of  the  approaching 
train,  so  that  he  might  leave  the  mill  and  hold  or  Iook  after  his 
team.  As  thus  situated,  the  railroad  company  owed  him  no  duty 
under  the  statute  to  sound  the  whistle.  Thonapson  on  Neg.,  vol.  i., 
p.  452 ;  Harty  v,  E.  E.  Co.,  42  N.  T.  468 ;  Elwood  v.  E.  E.  Co., 
4  Hun,  808 ;  E.  E.  Co.  v.  Spearen,  43  Penn.  St.  300 ;  O'Donnell 
^.  E.  E.  Co.,  6  E.  I.  211 ;  Holmes  v.  E.  E.  Co.,  37  Ga.  593 ;  E.  E. 
Co.  V.  Houston,  95  U.  S.  697. 

Of  course,  it  cannot  be  contended  that  the  omission  of  the  rail- 
way company  to  sound  the  whistle  eighty  rods  from  the  crossing 
frightened  or  caused  the  team  to  run  away.  As  the  facts  in  this 
case  are  undisputed,  the  effect  of  them  is  for  the  judgment  of  the 
court ;  and  notwithstanding  the  findings  of  the  jury  and  the  verdict 
returned,  it  becomes  our  duty  as  a  matter  of  law  to  say  that  there 
was  no  evidence  submitted  sufficient  to  make  out  a  prima  facie 
case,  and  Payne  was  not  entitled  to  recover.  We  have  not  thought 
it  necessary  to  refer  to  the  evidence  or  findings  concerning  the 
crossing  at  the  railroad,  because  it  is  apparent  that  unless  ^rayne 
was  within  the  protection  of  the  statute  quoted,  he  is  not  entitled 
to  recover.  As  the  statute  is  not  applicable  to  Payne  under  the 
circumstances,  proof  of  omission  of  the  railway  company  to  give 
the  signal  required  by  law  does  not  make  it  liable  for  the  damages 
sustained  by  him. 

The  judgment  of  the  district  court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Valentine,  J.  concurring. 
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Bbeweb,  J. — I  concur  in  the  judgment  of  reversal,  but  do  so  on 
the  ground  that  it  does  not  appear  that  Payne's  team  was  on  the 
highway  at  the  time  the  train  approached.  For  all  the  record 
shows,  it  may  have  been  hitched  to  a  post  on  private  grounds,  and 
I  do  not  think  the  statute  applies  in  any  such  case. 

For  Whose  Benefit  Statute  is  Passed. — ^The  statutes  requiring  railroad 
companies  to  sound  the  whistle  or  ring  the  bell  before  approaching  railroad 
crossings  are  passed  for  the  benefit  of  persons  crossing  the  track  at  the  high- 
way crossings  and  cannot  be  invoked  by  other  parties. 

Harty  e.  Central  R.  R.  Co.,  42  N.  Y.  468;  People  c.  N.  Y.  Central  R.  R. 
Co.,  26  Barb.  199;  El  wood  v,  N.  Y.,  etc.,  R  R.  Co.,  4  Hun,  808;  Philadel- 
phia, etc.,  R.  Co.  V.  Spearen,  47  Pa,  St.  800;  O'Donnell  f>.  Providence,  etc., 
R.  Co.,  6  R.  I.  211;  Terry  fj.  Jewett,  78  N.  Y.  838;  Holmes  c.  Central  Rail- 
way of  B.  Co.,  87  Ga.  598;  Harlan  «.  St.  L.,  E.  C.  <&  N.  R  Co.,  64  Mo.  480; 
8.  c,  65  Mo.  22;  Evans  o.  Atlantic  &  Pac.  R.  Co.  62  Mo.  49;  Flint  v.  N.  W. 
R.  Co.  110  Mass.  222. 


Teztob 

V. 

Baltimorb  &  Ohio  R.  R.  Co. 

(59  Marylcmd  Beporti,  63.) 

The  city  anthoriliea  have  the  power  to  establish  such  reasonable  appliances 
in  the  public  thoroughfares  where  railroads  pass  along,  as  will,  by  a  tem- 
porary arrest  of  travel,  protect  the  public  from  the  danger  of  meeting  pass- 
ing trains. 

The  streets  are  under  the  exclusive  control  of  the  city,  as  avenues  of  travel, 
and  whatever  precaution  may  be  reasonably  taken  to  secure  the  safety  of 
those  who  use  them,  is  but  effectuating  the  object  of  such  highways,  and 
discharging  a  corporate  responsibility. 

Assuming  that  the  device  of  a  post  and  beam  for  a  safety  railway  gate  at 
a  street  crossing  a  railroad  is  an  approved  one,  the  planting  of  the  necessary 
post  and  the  temporary  interruption  thereby  of  trayel  near  the  crossing, 
during  the  period  of  danger,  must  be  submitted  to,  notwithstanding,  from 
the  propinquity  of  a  man's  residence  to  the  railway  track,  it  may  work  more 
interruption  to  him  than  to  oj;hers. 

Where  the  city,  by  express  legislative  sanction,  has  a  right  to  allow  the 
laying  of  railroad  tracks  through  the  streets,  upon  such  terms  and  conditions 
as  it  may  prescribe,  and  such  tracks  have  accordingly  been  laid,  it  must 
follow  that  whatever  precautions  are  reasonably  incident  to  the  danger  from 
the  passing  to  and  fro  of  trains  in  a  crowded  community,  may  be  lawfidly 
adopted. 

Appeal  from  tlie  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

C.  Dodd  McFarland  for  the  appellant. 

James  A.  Buchanan  and  John  K.  Cowen  for  the  appellee. 
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EiTCHTE,  J. — The  appellant  is  the  owner  of  a  lot  on  the  south- 
east corner  of  the  intersection  of  Henrietta  street  and  Ohio  Avenne, 
in  Baltimore  City,  where  he  conducts  a  lumber  business,  and  the 
Baltimore  &  Ohio  R.  E.  Co.,  whose  tracks  lie  along  Ohio  Avenue, 
]iayin£r  obtained  permission  under  a  resolution  of  the  Mayor  and 
City  Council  to  erect  at  said  crossing  safety  railway  gates,  he  ap- 
plied for  an  injunction  to  prevent  their  erection,  on  the  ground 
that,  when  open,  they  woula  project  over  the  pavement  in  front  of 
his  office  door  about  three  feet,  and  when  down,  about  five  feet, 
and  besides,  close  the  passage-way  or  entrance  to  his  yards  and 
storage  rooms  from  Henrietta  sti*eet  along  Ohio  Avenue,  thus  inter- 
fering with  the  free  transaction  of  his  business. 

He  does  not  aver  that  the  location  of  the  gates  is  to  be  upon  his 
own  property ;  and  the  simple  question,  therefore,  presented  is, 
whether  the  appellee  can  be  enjoined  from  subjecting  him  to  such 
inconvenience  and  injury  as,  under  the  municipal  ucense,  it  will 
incidentallv  cause  him  by  obstructing  in  the  manner  indicated,  the 
public  highways  on  which  his  lot  is  situate.  The  answer  to  this 
question  depends  upon  whether  the  city  authorities  have  the  power 
to  establish  such  reasonable  appliances  m  the  public  thoroughfares, 
where  railroads  pass  along,  as  will  by  a  temporary  arrest  of  travel 
protect  the  public  from  the  danger  of  meeting  passing  trains. 

Of  this  authority  we  entertain  no  doubt.  The  streets  are  under 
the  exclusive  control  of  the  city  as  avenues  of  travel ;  and  what- 
ever precaution  may  be  reasonably  taken  to  secure  the  safety  of 
those  who  use  them  is  but  effectuating  the  object  of  such  highways 
and  discharging  a  corporate  responsibility. 

It  is  not  alleged  by  complainant  that  the  kind  of  gate  to  be  set 
up  is  not  one  reasonably  and  skilfully  adapted  to  its  pui*pose ;  or 
that  the  closing  of  streets  by  this  means  is  not  an  approved  and  cus- 
tomary practice  in  cities.  The  need  of  some  effectual  method  of 
saving  tne  passers-by  of  a  populous  city,  from  contact  with  trains 
whose  approach  is  concealed  by  houses,  is  too  obvious  for  discus- 
sion. And  if  experience  has  proved  that  the  adoption  of  a  gate, 
and  of  a  pattern  indicated  in  this  case,  combines  a  high  degree  of 
utility  with  no  more  inconvenience  than  results  from  its  necessary 
post  and  pivot,  we  see  no  good  reason  for  compelling  the  attend- 
ance, instead,  of  a  watchman,  as  heretofore  practiced,  whose  office 
is  likewise  to  suspend  the  travel  as  the  necessity  occurs,  merely 
because  the  appellant  may  suffer  byi-eason  of  his  particular  location 
on  the  street  a  somewhat  greater  inconvenience  tnan  others,  while 
the  general  public  is  the  better  enabled  to  enjoy  the  highway  com- 
mon to  them  both. 

The  planting  of  a  street  lamp  or  a  fire  plug  must  occasion  some 
inconvenience  to  the  citizen  whose  doorway  happens  to  be  close  by, 
but  this  inconvenience,  while  peculiar  to  him,  in  a  certain  sense,  is 
incidental  to  the  exercise  of  the  undoubted  right  of  the  city  to 
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locate  these  necessary  appliances  where  most  eligible ;  and  he  must 
endure  his  special  annoyance  for  the  general  good,  as  one  of  the 
collective  body  of  citizens  whose  proper  nse  of  the  highway  would 
be  otherwise  curtailed.  And  so  in  the  case  of  arranging  the  post 
and  beam  for  one  of  these  gate3.  Assuming  this  device  to  be  an 
approved  one,  and  the  contrary  is  not  alleged,  the  planting  of  its 
necessary  post  and  the  temporary  interniption  of  travel  near  a 
crossing  during  the  period  of  danger,  must  be  submitted  to,  not- 
withstanding n'om  tne  propinquity  of  a  man's  residence  to  the  rail- 
road track,  it  may  work  more  interruption  to  him  than  to  others. 

It  may  be  further  observed,  that  as  the  city,  by  express  legis- 
lative sanction,  has  the  right  to  allow  the  laying  of  railroad  tracks 
through  the  streets,  upon  such  terms  and  conditions  as  it  may  pre- 
scribe, and  such  tracks  have  accordingly  been  laid ;  it  must  lollow 
that  whatever  precautions  are  reasonably  incident  to  the  danger 
from  the  passing  to  and  fro  of  trains  in  a  crowded  community,  may 
be  lawfully  adopted. 

Of  course,  no  municipality  has  the  right  to  use  its  powers  in  a 
wanton,  reckless  or  oppressive  manner.  This  would  be  a  perversion 
and  abuse  of  its  authority  and  privileges.  But  there  is  no  aver- 
ment that  such  is  the  fact  in  the  present  case.  True,  the  appellant, 
in  his  brief,  says  that  the  gate  need  not  be  placed  in  front  of  his 
office,  but  could  be  placed  a  few  feet  eastward,  leaving  room  for  him 
to  reach  his  premises  on  Ohio  Avenue ;  but  no  such  point  is  made 
in  the  bill.  It  would  seem  harsh  and  unjust  to  complainant,  if  he 
could  have  been  spared  interruption  to  his  Dusiness,  and  the  object  of 
the  gate  be  as  well  answered  by  locating  it  a  few  feet  distant.  5ut  we 
do  not  feel  called  on,  in  the  absence  of  proper  allegations  in  his  bill 
of  complaint,  to  consider  this  statement ;  and  we  are  left  to  the 
presumption  that  the  location  of  the  gate  under  official  sanction 
was  selected  with  discretion  and  just  intent,  and  with  reference  to 
the  interest  of  the  public. 

The  order  refusing  the  injunction  must  be  affirmed.  Order 
affirmed. 

Municipal  Control  over  Railroads  or  Streets. — ^A  municipality  has  the 
authority  to  so  regulate  the  'method  of  operating  a  railroad  upon  its  streets 
as  best  to  secure  uie  safety  of  the  citizens.  Railroad  Co.  o.  Buffalo,  6  Hill 
209;  Richmond,  etc.,  R.  Go.  o.  Richmond  96  U.  S.  621 ;  Whitson  f>,  Franklin, 
84  Ind.  392;  C.  R.  I.  &  P.  R.  Co.  t.  Reidy,  66  111.  43;  C.  B.  &  G.  R.  Co.  v, 
Haggerty,  67  HI.  118;  Donnaher  c.  State,  16  Miss.  649;  T.  W.  &  W.  R.  Co. 
V.  Jacksonyille,  67  111.  87;  Burritt  v.  New  Haven,  42  Conn.  174;  Meyers  e. 
Chicago  R.  I.  &  P.  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  406. 

Unless,  of  course,  such  regulation  is  unreasonable.  Toledo,  etc.,  R  Co. 
«.  JacksonTille,  67  HI.  87. 
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Kkllet 

V. 

ELakhibal  &  St.  Joseph  R.  B.  Oo. 

(75  Minovri  BtporU,  188.) 

It  is  well  settled  that  it  is  such  negligence  for  one  to  attempt  to  cross  or 
get  upon  a  railway  track  at  a  public  crossing  or  elsewhere,  wiuiout  looking 
and  listening  for  an  approaching  train,  as  precludes  a  recoyery  for  an  injury 
sustained  by  him  from  a  passing  train  or  locomotive,  whether  the  company's 
negligence  also  contributed  directly  to  produce  the  injury  or  not;  but  there 
is  this  qualification  to  this  rule:  ff  the  negUgenoe  of  the  company,  which 
contributed  directly  to  cause  the  injury,  occurred  after  the  party  injured 
was,  or  by  the  exercise  of  proper  care  might  have  been,  discovered  on  the 
track  by  the  company's  trainmen  in  time  to  stop  the  train  and  ayert  the  ca- 
lamity, the  company  is  liable,  however  ^oss  the  negligence  of  the  injuied 
party  may  have  oeen  in  placing  himself  m  dan^r. 

The  mere  fact  that  a  train  is  run  through  a  city  at  a  greater  rate  of  speed 
than  is  allowed  by  ordinance,  will  not  authorize  a  party  injured  to  recoyer. 
There  must  be  evidence  connecting  the  yiolftion  of  the  ordinance  with  the 
injury,  as  a  cause. 

The  same  is  true  as  to  failure  to  comply  with  tiie  law  requiring  the  bell  to 
be  rung. 

It  is  not  sufficient  to  exonerate  a  party  from  a  charge  of  contributory  neg- 
ligence in  attempting  to  cross  a  railway  track  in  the  face  of  an  approaching 
locomotive,  to  show  utst  he  might  reasonably  have  supposed  that  if  the  loco- 
motive ran  at  its  usual  and  lawful  rate  of  speed  for  that  place  he  could  cross 
without  harm.  He  has  no  more  ri^ht  to  presume  that  the  men  in  charge  of 
the  locomotive  will  obey  the  requirements  of  the  law  than  they  have  that 
he  wUl  obey  the  instinct  of  self-preservatioa  and  not  anneceauirily  thrust 
himself  into  danger. 

Chas.  A.  Winslow  for  appellant. 

Belch  &  Silver  and  Tichenor  &  Warner  for  respondent. 

Henby,  J. — This  action  was  commenced  in  the  special  law  and 
equity  conrt  of  Jackson  connty,  and  removed  by  change  of  venue 
to  the  circuit  court  of  said  county.  The  plaintiff  claimed,  and  re- 
covered damages  for  an  injury  sustained  by  him  in  being  run 
against  by  a  locomotive  of  defendant,  at  a  point  where  defend- 
ant's stock-yard  track,  in  Tenth  street,  crosses  Mulberry  street,  in 
Kansas  City.  From  the  judgmtot  he  obtained,  defendant  has 
appealed. 

From  the  evidence  for  plaintiff,  it  appears  that  he  was  struck  in 
the  square  formed  by  a  street-car  track  which  crosses  the  Hannibal 
track,  in  question ;  that  he  stepped  upon  the  track  without  looking 
or  listening  for  an  approaching  train.  There  were  four  railroad 
tracks  in  Tenth  street,  occupying  most  of  the  street,  of  which  the 
defendant's  stock-yard  track  was  the  southern.  The  plaintiff  was 
crossing  Tenth  street  from  the  south,  and  had  passed  over  defend- 
ant's track.    A  train  was  coming  in  on  the  Kansas  Pacific  track, 
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from  tlie  west,  but  the  locomotive  whicli  ran  against  plaintiff,  com- 
ing in  the  same  direction  passed  it  and  reached  the  Mulberry  street 
crossing  where  the  accident  occurred,  firet.  The  whistle  on  this 
lixjomotive  was  not  blown,  nor  the  bell  rung,  and  the  speed  at 
which  it  approached  the  crossing  was  about  ten  or  twelve  miles  an 
hour.  Plaintiff's  granddaughter  testified  for  him  that  she  wit- 
nessed the  traced V,  and  that  she  saw  him  get  upon  the  track ;  that 
she  "  first  noticed  him  near  Mulberry  street ;  he  had  crossed  the 
block,  and  was  going  along  near  Tenth  street.  Did  not  see  him 
stop  at  all.  The  engine  was  very  close  to  him  when  he  stepped 
up,  and  by  the  time  he  got  there,  (indicating  the  center  of  the 
square  formed  by  rails  of  a  street-car  track  crossing  the  defendant's 
stock-yard  track  in  question),  the  engine  caught  him.  The  engine 
was  not  far  back  when  he  stepped  up ;  couldn't  say  how  far,  but  it 
was  quite  near.".  Another  witness  for  plaintiff  testified,  that  he 
witnessed  the  accident ;  that  the  servants  of  defendant  on  the  loco- 
motive were  not  in  their  proper  places ;  that  he  saw  nobody  on  the 
engine,  but  he  signaled  it  with  a  bucket  he  held  in  his  hand.  He 
further  says :  "  I  saw  him  and  in  a  second  he  was  struck." 

That  it  is  such  negligence  for  one  to  attempt  to  cross,  or  get 
upon  a  railway  traos,  at  a  public  crossing,  or  elsewhere,  with- 
out looking  and  listening  for  an  approaching  train,  as  precludes  a 
recovery  for  an  injury  sustained  by  him  from  a  passing  train,  or 
locomotive,  whether  the  company's  negligence  also  contributed 
directly  to  produce  the  injury  or  not,  has  so  often  been  decided  by 
this  court,  that  it  must  now  be  regarded  as  the  settled  law  of  this 
State.  Maher  R.  R.  Co.,  64  Mo.  267 ;  Fletcher  v.  E.  R.  Co.,  64 
Mo.  484 ;  Harlan  v.  R.  R.  Co.,  65  Mo.  22 ;  Harlan  v.  R.  E.  Co., 
64  Mo,  480  ;  Zimmerman  v.  R.  R.  Co.,  71  Mo.,  476  ;  Moody  v.  R. 
R.  Co.,  68  Mo.  470  ;  Bell  v.  R.  R.  Co.,  72  Mo.  50  ;  Purl  v.  R.  R. 
Co.,  72  Mo.  168 ;  Adams  v.  R.  R.  Co.,  74  Mo.  553.  This  qualifi- 
cation is,  however,  recognized,  that  if  the  negligence  of  the  com- 
pany which  contributed  directly  to  cause  the  injury,  occurred  after 
the  party  injured  was,  or  by  the  exercise  of  proper  care,  might 
have  been,  discovered  upon  the  track  by  defendant's  servants 
in  charge  of  the  train,  in  time  to  stop  it  and  avert  the  calamity, 
the  railroad  company  is  liable,  however  gross  the  negligence  of  the 
injured  party  may  have  been,  in  placing  himself  in  his  dangerous 
situation.  Maher  v.  R.  R.  Co.,  supra ;  Harlan  v,  R.  R.  Co.,  65 
Mo.  22 ;  Adams  v.  R.  R.  Co.,  supra. 

That  the  plaintiff  was  guilty  of  such  negligence  as  precludes  his 
recovery,  is  manifest,  unless  defendant's  negligence,  after  he  was, 
or  might  have  been,  discovered  on  the  track  by  the  defendant's 
servants,  in  charge  of  the  locomotive,  was  such  as  to  render  the 
company  liable,  without  regard  to  his  own  negligence.  From  the 
evidence,  it  appears  that  he  was  instantly  stnick  after  he  ffot  upon 
the  track.     Tnis  is  the  testimony  of  his  granddaughter.     The  other 
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been  reasonably  expected  from  one  in  his  sitnation,  they  might 
take  into  conBideration  whether  or  not,  even  if  he  looked  np  the 
track  and  saw  the  engine  which  stmck  him,  it  was  at  snch  a  dis- 
tance that,  with  its  nsual  and  lawfnl  rate  of  speed  at  that  place,  he 
might  reasonably  have  supposed  that  he  conldhave  crossed  without 
harm.  This  is  m  direct  conflict  with  Moody  v.  R.  R.  Co.,  68  Mo. 
470,  and  besides,  is  wholly  unwarranted  by  any  eyidence  in  the 
case,  and  contradicts  the  yery  theory  upon  wliich  plaintiff  has 
based  his  right  of  recovery,  tt  is  not  pretended  that  he  was  at- 
tempting to  cross  the  defendant's  track.  His  own  testimony 
shows  tnat  he  had  crossed  this  track,  on  his  way  home,  and  the 
reasonable  inference  from  all  the  evidence,  is,  that  he  stepped 
upon  defendant's  track  to  wait  until  the  train  on  the  Kansas 
Pacific  passed.  But,  whether  he  was  attempting  to  cross  or  not, 
no  one  can  make  such  a  venture  and  recover  damages  for  an 
injury  sustained  in  consequence  of  its  failure.  If  the  locomo- 
tive is  so  near  him  that  he  deems  it  necessary  to  enter  into  such  a 
calculation  of  chances,  it  is  then  conclusive  that  an  attempt  to 
cross  its  path  is  recklessness.  He  has  no  more  right  to  presume 
that  the  servants  in  charge  of  the  locomotive  will  obey  the  re- 
quirements of  the  law,  than  they  have,  that  he  will  obey  the  in- 
stinct of  self-preservation,  and  not  thrust  himself  into  danger  un- 
necessarily. 

We  also  think  that  the  seventh  instruction  for  plaintiff  was  not 
applicable  to  the  case,  made  by  the  evidence.  It  would  be  appli- 
cable in  a  case  where  the  negligence  of  the  defendant  had  placed 
the  plaintiff  in  a  situation  of  danger,  but  not  when  he  has  voluntarily 
and  unnecessarily  placed  himself  in  this  peril.  If  he  stopped  for  the 
Kansas  Pacific  train  to  pass,  there  was  a  place  of  safety  for  him  in  the 
space  between  the  tracks.  He  had  no  occasion  to  get  upon  the  de- 
fendant's track.  There  was  nothing  in  the  approach  of  the  Kan- 
sas Pacific  train  to  frighten  him.  It  was  runningly  slowly,  and 
plaintiff  had  been  in  the  habit  of  passing  over  the  crossing,  and 
Knew  that  it  was  not  unusual  for  trains  to  pass  there,  l^ither 
his  hearing,  vision  nor  intellect  was  impaired  by  old  age  or  other 
infirmity.  If  he  had  exercised  ordinaiy  prudence  under  the  cir- 
cumstances in  which  he  was  placed,  the  accident  would  not  have 
occurred :  but,  as  before  stated,  the  failure  to  exercise  such  pm- 
dence  will  not  prevent  his  recovery,  if  the  servants  of  the  defen- 
dant saw  him,  or  might  have  seen  him  on  the  track,  in  time  to 
prevent  the  accident ;  if  they  had  been  at  their  posts,  discharging 
their  duty. 

For  the  errors  above  noticed,  the  judgment  will  be  reversed  and 
the  cause  remanded.     All  concur,  K^orton,  J.,  in  the  result. 

Violation  of  Municipal  Ordinances  as  to  Speed  and  Signals.  That  this  is 
not  negligence,  per  se,  but  merely  evidence  of  negligence.  See  Meek  «. 
Pennsylyania  Co.,  and  note  infra. 
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Duty  of  Engineer  When  He  Discovert  Dangerous  Position  of  Person  on 
Traclc.  Upon  this  point,  see  Schurer  o.  New  York  Central  &  Hudson 
liiTer  R.  Co.,  supra. 


Meek 

V. 

Pennbtlvania  Co. 

(Adoanee  Case^  Ohio,    F^bruarry  6,  1888.) 

In  an  action  to  recover  for  an  injury  alleged  to  have  been  caused  by  cars 
moving  on  a  railroad  track,  proof  that  the  company  was  moving  its  cars  in 
-violation  of  a  city  ordinance  at.  the  time  the  injury  was  inflicted,  while  not 
sufficient  per  se  to  create  a  liability,  is  yet  competent  to  go  to  the  jury  as 
tending  to  show  negligence. 

In  such  an  action,  where  the  circumstances  necessarily  impose  upon  the  in- 
jured party  the  exercise  of  proper  care  for  his  own  safety,  and  when  in  the 
exercise  of  such  care  there  is  no  apparent  danger  from  moving  cars,  proof  of 
such  an  ordinance  is  competent  as  reflecting  on  the  degree  of  care  required 
of  him  to  avoid  injury. 

Where  injury  is  caused  by  a  failure  of  the  railroad  company  to  use  ordi- 
nary care  in  moving  its  trains  or  cars,  it  is  liable  unless  there  be  contributory 
negligence  by  the  person  injured.  Hence,  it  is  error  to  charge  the  jury  that 
the  company  is  liable  only  for  gross  negligence,  where  it  may  have  been 
understood  by  the  juiy  that  this  term  was  used  as  the  equivalent  of  fraud  or 
intentional  wrong,  and  not  as  meaning  the  want  of  the  ordinary  care  required 
under  all  the  circumstances  of  the  case. 

Ebrob  to  the  District  Court  of  Belmont  County. 

This  was  an  action  to  recover  damages  for  causing  the  death  of 
George  W.  Meek.  The  allegations  of  the  petition,  which  were  in 
issue,  were,  that  the  defendant,  by  wrongful  act,  neglect  and  de- 
fault, and  without  his  fault,  caused  the  death  of  ]^ek,  while  he 
was  walking  on  the  railroad  track  in  the  city  of  Bellaire.  The  in- 
jury was  caused  by  two  gondola  cars  whicu  were  detached  from 
the  train  and  were  moyin^  south  on  a  side  ti*ack,  in  charge  of  a 
brakeman.  These  cars  had  been  part  of  a  train  that  was  coming 
down  the  main  track  from  the  north,  but  some  distance  above  had 
been  detached  and  turned  on  the  side  track  at  a  switch,  while  the 
locomotive  and  other  cars  continued  on  the  main  track.  These  two 
cars  were  moving  by  their  own  momentum. 

The  plaintiff's  evidence  tended  to  show  that  when  deceased  en- 
tered upon  the  side  track  no  train  was  visible,  though  the  view  of 
the  track  was  unobstructed  for  half  a  mile ;  that  these  detached 
cars  were  moving  at  a  dangerous  rate  of  speed,  exceeding  eight 
miles  per  hour ;  that  deceased  was  north  of  and  near  a  public  cross- 
ing which  people  were  in  the  habit  of  using,  and  that  these  detached 
cars  moved  at  this  dangerous  rate  of  speed  against  deceased  and  so 


644  MEEK  V.  PENNSYLVANIA  CO. 

continued  beyond  the  pablic  crossing,  before  the  brakesman  could 
get  them  under  control. 

On  the  trial  the  plaintiff  offered  in  evidence  an  ordinance  of  the 
city  of  Bellaire,  whicli  forbids  trains  moving  at  a  higher  rate  of 
speed  than  eight  miles  per  hour,  and  also  forbids  trains  of  cars  and 
sections  of  trains  from  crossing  any  street  or  crossing,  within  the 
limits  of  the  city,  without  sumcient  motive  power  attached  to  start 
and  stop  the  same  without  delay.  The  court  rejected  this  evidence^ 
and  plaintiff  excepted. 

Tlie  parties  having  offered  evidence  tending  to  support  the  issue 
on  their  respective  parts,  the  case  was  submitted  to  the  jury  under 
the  charge  of  tlie  court. 

Exceptions  were  taken  by  plaintiff  to  the  charge,  and  to  the  re- 
fusal to  charge. 

The  judgment  in  favor  of  defendant  was  affirmed  in  the  district 
court. 

The  charge  of  the  court  touching  the  degree  of  care  the  defend- 
ant should  use  under  the  circumstances  of  the  case,  and  the  liabilitv 
of  the  deceased  for  contributory  negligence,  to  which  the  plaintiff^ 
excepted,  is  as  follows : 

"  The  court  will  say  to  you  as  the  law  that  will  govern  you  on 
your  deliberations  in  this  case,  that  if  you  find  that  the  agents  and 
servants  of  said  railroad  company  were  guilty  of  any  wrongful  act, 
neglect  or  default,  or  in  other  words,  were  guilty  of  gross  negli- 
gence, which  occasioned  the  injury,  then  the  plaintiff  would  be  en- 
titled to  recover  in  this  action  ;  but  if  the  undisputed  facts  satisfy 
you  that  by. the  exercise  of  ordinary  care  on  the  part  of  the  dece- 
dent, he  might  have  avoided  the  accident,  then  in  such  case  the 
plaintiff  cannot  recover  in  this  action. 

"  If  you  find  that  the  decedent,  when  the  accident  occurred,  was 
on  the  track  of  the  defendant's  road,  that  his  being  there,  away  from 
a  public  or  a  private  crossing,  required  of  him  the  due  exercise  of 
care  on  his  part,  and  in  such  case  the  jury,  in  determining  the  ques- 
tion of  contributory  negligence,  will  pass  upon  all  the  testimony 
that  has  been  given  before  them. 

"  It  was  the  duty  of  decedent,  in  the  place  he  was  walking  on 
the  track  of  the  company,  to  make  use  of  his  senses  to  ascertain  if 
there  was  a  train  in  the  vicinity,  and  if,  when  in  full  possession  of 
his  faculties,  he  failed  to  see  or  hear  the  approaching  train,  when  a 
prudent  man  exercising  his  senses  and  using  his  eyes  and  ears  with 
ordinary  care  would  have  discovered  a  train  in  close  proximity,  and 
he  was  thereby  injured,  he  is  guilty  of  such  negligence  as  will  pre- 
vent a  recovery  in  this  action.  The  omission  to  ring  the  bell  or 
sound  the  whistle  at  the  time  would  not  have  been  sumcient  to  au- 
thorize a  recovery,  if  decedent,  notwithstanding  such  omission, 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the  acci- 
dent" 
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At  the  same  time,  the  court  refused  to  j^ive  the  following  request 
among  others,  except  so  far  as  this  proposition  was  included  in  the 
charge,  to  wit : 

"  If  the  jury  shall  find  from  the  testimony  that  the  plaintiff's  in- 
testate was  guilty  of  negligence  in  going  upon  the  track,  yet  that 
the  defendant,  by  the  use  of  ordinary  care,  under  the  circumstances, 
could  have  avoided  the  injury,  the  negligence  of  plaintiff's  intes- 
tate in  going  upon  the  track  will  not  prevent  a  recovery." 

Johnson,  J. — 1.  As  to  the  admissibility  of  the  ordinance.  It 
contained  two  provisions :  Ist.  It  prohibited  a  greater  rate  of  speed 
than  eight  miles  per  hour.  2d.  It  prohibited  trains,  or  sections  of 
trains,  from  crossing  nublic  streets  or.  crossings  without  sufiBcient 
motive  power  attachea  to  control  them.  The  evidence  tended  to 
show  that  deceased  was  injured  by  these  detached  cars  while  moving 
at  a  forbidden  rate  of  speed,  and  that  these  detached  cars  were  not 
nnder  sufficient  control  at  the  time  the  injury  was  inflicted,  and 
when  they  crossed  the  street,  to  stop  or  start  them  without 
delay. 

As  the  injury  complained  of  was  done  while  deceased  was  walk- 
ing on  defendant's  track,  he,  as  well  as  the  defendant,  was  charged 
with  active  duties  for  his  own  perservation.  If  he  omitted  these 
duties,  and  such  omission  contributed  to  the  iniury,  he  could  not 
recover  unless  such  omission  was  without  his  fault.  His  position 
required  great  care  for  his  own  safety,  and  this  evidence  tending 
to  create  a  liability  against  the  railroad,  necessarily  involved  the 
question  of  proper  care  on  his  part.  His  action  in  going  upon  the 
track  immediately  preceding  tne  injury,  put  in  question  nis  due  ex- 
ercise of  care  for  his  own  safety.  In  sucli  a  case  the  burden  is  on 
the  plaintiff  to  show  he  exercised  such  care.  R.  R.  Co.  v,  Whit- 
acre,  35  Ohio  St.  627 ;  Robinson  v.  Gray,  28  Ohio  St.  241 ;  Waters 
-y.  Wing,  79  Pa.  St.  211. 

In  the  absence  of  knowledge  of  apparent  danger  from  an  ap- 
proaching train,  or  that  these  detached  cars  moving  toward  him 
were  about  to  cross  the  public  street  near  which  he  was,  without 
sufficient  motive  power  to  control  them,  the  deceased  had  the  right, 
having  used  due  caution  in  going  upon  the  track,  to  act  on  the  as- 
sumption that  the  defendant  would  conform  to  the  requirements  of 
the  ordinance. 

It  was  the  duty  of  the  deceased,  if  he  went  on  defendant's  track, 
to  look  out  for  approaching  trains,  and  the  violation  of  the  ordinance 
by  the  railroad's  agents  would  not  relieve  him  from  this  duty,  but 
in  the  absence  of  apparent  danger,  the  deceased  may  not  have  been 
guilty  of  contributory  negligehce  if  he  was  lulled  into  security  by 
knowing  of  the  regulations  prescribed  by  the  ordinance  and  by 
assuming  that  the  company  would  exercise  sucli  care.  Correll  v. 
the  B.  C.  R.  &  M.  R.  K.  Co.,  38  Iowa,  120 ;  Jetter  v.  N.  Y.  &  H. 
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K.  R.  Co.,  2  Keyes  (N.  Y.),  454 ;  Baker  v.  Pendergrast,  32  Ohio  SL 
494. 

This  ordinance  was  admissible  as  reflecting  upon  the  qnestion  of 
the  care  exercised  by  the  deceased  in  view  of  uie  tact  that  the  defend- 
ant was  guilty  of  an  act  forbidden  by  an  ordinance,  which  he  had 
no  reason  to  anticipate. 

Again,  proof  that  defendant  was  violating  this  ordinance  was  in 
its^  nature  evidence  tending  to  show  defendant's  liability,  when  the 
injury  resulted  from  not  ooserving  it. 

The  statute  gives  a  right  of  action  where  death  is  caused  by  wrong- 
ful act,  neglect  or  default,  in  other  words,  for  an  injury  negligently 
or  intentionally  caused. 

While  the  violation  of  a  law  or  ordinance  is  not  per  se  conclusive 
proof  of  negligence  that  will  render  the  company  liable,  yet  it  is 
competent  to  be  considered  with  all  the  other  evioence  in  the  case. 
The  ordinance  was  enacted  for  the  purpose  of  rendering  the  streets 
more  safe  and  convenient  for  the  public.  It  is  a  police  regulation 
defining  what  is  a  legitimate  use  of  the  streets  by  the  railroad  com- 

1>any.  It  was  a  command  to  those  operating  trains  within  the  city 
imits  which  it  was  their  duty  to  obey,  and  a  disobedience,  either 
wilfully  or  negligently,  resulting  in  injury  is  some  evidence  to  be 
considered  in  determining  the  defendant's  liability.  It  served  to 
ffive  character  to  the  act  causing  the  injury.  McUarthy  v.  Wolfe, 
40  Mo.  520 ;  Lane  v.  Atlantic  Works,  111  Mass.  136 ;  St.  Louis  & 
S.  E.  K'y  Co.  V.  Mathias,  50  Ind.  65 ;  The  B.  ife  O.  R.  R  Co.  v. 
The  State,  29  Md.  252 ;  McGrath  v.  N.  Y.  C.  &  H.  E.  E.  Co.,  6a 
N.  Y.  522  ;  Haas  v.  The  C,  H.  &  K  E'y  Co., 41  Wis.  50 ;  Correll 
V.  The  B.  C.  E.  &  M.  E.  E.  Co.,  38  Iowa,  120;  Bait.  City  Pass. 
E.  E.  V.  McDonald,  43  Md.  534 ;  Wabash  R  R  v.  Henks,  91  lU. 
406. 

2.  Did  the  court  err  in  charging  and  in  refusing  to  charge  as  ap- 
pears in  the  statement  of  the  case  ?  The  charge  nses  the  term 
"gross  negligence"  as  the  measure  of  defendant's  liability. 
Wliether  this  implies  more  than  a  want  of  ordinary  care,  is  not  clear 
if  we  consider  tiie  charge  by  itself.  When  taken  in  connection 
with  the  refusal  to  give  the  third  request  of  the  plaintiff,  the  mean- 
ing  of  the  judge  becomes  clear.  That  request  was  to  charge,  that 
if  the  defendant  by  the  nse  of  ordinary  care,  under  the  circum- 
stances, could  have  avoided  the  injury,  the  negligence  of  the  de- 
ceased in  going  upon  the  track  would  not  prevent  the  injury.  By 
refusing  this  it  is  implied  that  the  defendant  is  not  liable  for  want 
of  ordinary  care. 

What  is  the  meaning  of  the  term  "  gross  negligence,"  whether  it 
is  synonymous  with  the  term  ''  want  of  ordinary  care,"  or  equiva- 
lent to  fraud  or  intentional  wrong,  is  not  easily  ascertained  from 
the  books. 

This  subject  is  discussed  in  Wharton  on  Negligence,  Chap.  11, 
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Sec.  26-50,  and  in  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  311, 
312,  and  in  the  cases  cited. 

If  the  charge  stood  alone,  we  might  conclude  in  accordance  with 
the  current  of  the  later  cases,  that  tne  term  gross  negligence  meant 
only  want  of  ordinary  care,  "  with  a  vituperative  epithet,"  yet 
taken  in  connection  with  other  parts  of  the  charge,  and  the  refusal 
to  charge,  that  if  the  defendant  by  the  use  of  ordinary  care  could 
have  avoided  the  injury  it  was  liable,  notwithstanding  the  deceased 
was  negligent  in  being  upon  the  track,  it  is  evident  tnat  the  judge 
meant  by  the  use  of  tnis  term,  the  equivalent  of  fraud  or  mten- 
tional  wrong.  This  meaning  is  supported  by  high  authority.  Jones 
on  Bailments,  8-46  et  seq.  in  this  sense  it  was  not  the  measure  of 
liability. 

It  is  insisted,  however,  that  plaintiff  has  not  been  prejudiced, 
as  the  facts  show  there  was  no  nght  of  recovery.  This  does  not  ap- 
pear upon  the  record.  "We  have  not  got  the  evidence,  only  what 
it  tends  to  prove.  In  such  case  where  there  is  error  in  the  rejec- 
tion of  eviaence  or  in  the  charge  of  the  court,  it  will  be  presumed 
that  it  was  prejudicial  to  the  losing  party. 

Judgment  reversed. 

Violation  of  Ordinances  as  to  Speed  and  Signals. — ^The  weight  of  authority 
is  to  the  effect  that  the  Tiolatioii  by  a  railroad  company  of  a  municipal  ordi- 
nance re|pilating  the  speed  of  its  trains  or  requiring  the  giving  of  signals  is 
not  negligence  per  se  but  merely  evidence  of  negligence.  Cincinnati,  etc.,  R. 
R.  Co.  9.  Lawrence,  18  Ohio  8t.  66;  Burlington  &  Mo.  R.  R.  Co.  «.  Wenat, 
12  Neb.  76;  Brown  «.  Buffalo  &  State  Line  R.  R.  Co.,  23  N.  Y.  191 ;  Jetter  «. 
N.  Y.  &  Harlem  R.  R.  Co.,  2  Keyes  (N.  Y.),  154;  Besiegel  «.  N.  Y.  Central  R. 
R.  Co.,  14  Abb.  Pr.  29;  McGrath  v.  New  York  Central  &  Hudson  River  R.  R. 
Co.,  63  N.  Y.  522 ;  Massoth  v.  Delaware  &  Hudson  Canal  Co. ,  64  N.  Y.  624 ; 
Lane  v,  Atlantic  Works,  111  Mass.  186;  Liddy  v.  St  Louis  R.  R.  Co.,  40  Mo. 
606 ;  Baltimore  City  Pass.  R.  Co.  v.  McDonnell,  48  Md.  684 ;  Madison  &  In- 
dianapolis R.  R.  Co.  V.  Mathias,  50  Ind.  65 ;  Phila.  &  Reading  R.  R  Co.  «. 
Boyer,  2  Am.  &  Eng.  R.  R.  Cas.  172;  Penna.  Co.  v.  Hensil,  6  Am.  <&  Eng.  R. 
R  Cas.  79;  Van  Horn  e.  Burlington,  etc.,  R.  Co.,  7  Am.  &  Eng.  R.  R  Cas. 
591 ;  Faber  v.  St.  Paul,  etc.,  R  R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  277. 

But  according  to  some  authorities  it  is  negligence  per  se.  St.  Louis,  V .  &  T. 
H.  R  R  Co.  V.  Dunn,  78  111.  197;  Correll  e.  B.  C.  R  &  N.  R  R  Co.,  88  Iowa, 
120.  And  see  Penna.  Co.  e.  Hensil,  70  Ind.  569;  s.  c,  6  Am.  &  Eng.  R  R 
Cas.  79. 
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Section  1701  of  the  Code  of  1876  was  Bupeneded  by  the  later 
enactment  now  embodied  in  section  1711  of  that  Ck)dey  as  to  the 
time  within  which  the  claim  for  damages  for  injuries  done  to 
stock  by  a  railroad  company,  should  be  presented ;  but  that  section 
still  stands  as  a  regulation  as  to  the  manner  in  which  the  claim 
must  be  preferred.  Hence,  the  claim  must  still  be  in  writing,  and 
must  be  presented  to  one  of  the  officers  or  employes  named  in  that 
section.     Alabama  Great  Southern  Ry.  Co.  v,  Kulian,  69  Ala.  277. 

The  giving  of  notice  to  a  "  section  boss"  of  a  railroad  company 
by  the  owner  of  a  horse  killed  by  the  train  of  that  company,  that 
he  claimed  damages  for  and  on  account  of  the  killing  of  the  horse, 
cannot  be  re^rded  as  a  presentation  of  the  claim  within  the  re- 
quirements 01  the  statute.    Id. 

A  claim  for  damages  for  stock  killed  by  the  train  of  a  railroad 
company,  is  barred,  where  it  was  not  presented  as  required  by 
statute,  and  suit  was  not  commenced  thereon  until  after  the  es^i- 
ration  of  six  months  from  the  date  when  the  horse  was  killed.    Id. 

An  action  for  damages  cannot  be  maintained  against  a  railroad 
company,  t>n  account  of  injuries  to  stock  by  trains  running  on  its 
road,  wlien  such  injuries  occurred  after  the  company  had  ceased 
to  own  or  control  the  road,  and  while  it  was  owned  and  operated 
by  other  corporations.    Western  R,  Co.  v.  Hubs,  70  Ala.  665. 

A  complamt  against  a  railroad  company  for  killing  stock,  other- 
wise sufficient,  which  avers  that  the  animals  entered  upon  the  rail- 
road "  at  a  point  where  said  railway  was  not  securely  fenced,"  is 
good  on  demurrer.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Ovennan, 
38  Ind.  115. 

A  complaint  for  killing  two  colts  alleged  that  each  was  of  the 
value  of  $100.  The  evidence  showed  the  value  of  one  to  be  $150 
and  the  other  $50.  Sdd,  that  the  variance  was  not  material,  and 
could  he  cured  by  amendment,  which,  on  appeal,  will  be  consid- 
ered as  having  been  done.     Id. 

Several  cattle  were  killed  and  injured  by  separate  trains  of  de- 
fendant. In  an  action  for  the  entii*e  damage  the  defendant  asked 
for  special  findings  as  to  the  amount  of  damage  done  by  each  train. 
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The  court  submitted  the  questions  with  an  instruction  that  if  the 
jury  found  that  damage  was  done  by  both  trains,  and  that  one 
train  was  operated  with  reasonable  care,  then  they  should  answer 
the  questions.  No  special  findings  were  returned  with  the  general 
verdict,  whereupon  the  defendant  moved  to  require  the  jury  to 
return  answers  to  the  questions,  which  motion  was  overruled.  Meldy 
that  the  instruction  was  correct  and  the  motion  properly  overruled ; 
that  under  the  general  verdict  the  questions  asked  oecame  immate- 
rial;  and  that  the  statute,  section  2808,  Code,  does  not  require  spe- 
cial findings  of  immaterial  facts.  Lawson  v,  Chicago  E.  I.  &r. 
E- Co.,  57  Iowa,  672. 

Where  the  evidence  of  negligence  does  not  show  such  an  ab- 
sence of  proof  as  to  authorize  the  conclusion  that  the  verdict  was 
the  result  of  passion  or  prejudice,  the  judgment  will  not  be  dis- 
turbed.   Id. 

A  certificate  in  these  words,  "  Is  the  defendant  entitled  to  judg- 
ment for  costs  on  the  special  findings  of  fact  of  the  jury,  and  on 
the  whole  record  of  the  case?"  is  improper  as  to  the  cost  part,  but 
still  presents  a  question  of  law  that  may  be  considered,  and,  upon 
consideration  of  the  evidence,  it  is  determined  that  the  defendant 
is  not  entitled  to  a  judgment.  Libby  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  14  K  W.  Eep.  316.     Iowa. 

Proof  of  service  of  the  notice  of  the  killing  of  live  stock  by  a 
railroad,  at  a  place  where  it  is  required  by  law  to  fence,  upon  the 
station  agent  of  the  road,  is  sufiicient.  Sonlengener  v.  Chicago,  M. 
A  St.  P.  E.  Co.,  16  N.  W.  Eep.  103.    Iowa. 

Where  there  is  no  confiict  m  the  testimony,  the  failure  of  the 
court  to  instruct  the  jury  that  plaintiff  must  establish  the  necessary 
facts  by  a  preponderance  of  testimony  is  not  error.     Id. 

The  evidence  in  the  case,  was  suflScient  to  justify  the  juiy  in 
finding  that  defendant  was  bound  to  fence  at  the  point  where  the 
plaintiff's  cattle  were  killed.     Id. 

In  order  to  escape  liability  under  the  statute  requiring  a  railroad 
companv  to  fence  its  track,  it  must  not  only  fence,  but  keep  its 
road  sufficiently  fenced.  Bennett  v,  Wabash,  St.  L.  &  P.  E.  Co., 
16  N.  W.  Eep.  210.    Iowa. 

Where  a  petition  alleges  that  the  line  of  a  railway  runs  through 
a  county  where  a  cow  was  killed,  and  that  the  line  of  the  railroad 
through  the  county  and  at  the  place  where  the  cow  was  killed  is 
not  fenced,  and  it  further  alleges  that  the  cow  was  killed  at  a  place 
where  the  railroad  could  be  lenced,  the  allegations  are  sufficient, 
concerning  the  failure  to  inclose  the  road  with  a  fence,  to  render 
the  railroad  company  liable  under  the  stock  law  of  1874.  St.  Louis 
San.  F.  E.  E.  Co.  v.  Dudgeon,  28  Kans.  283. 

In  an  action  to  recover  damages  for  killing  a  cow,  it  is  com- 
petent to  admit  all  evidence  tending  fo  show  the  good  qualities  of 
the  cow  which  affect  her  market  value.    Id. 
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Where  a  railroad  mns  throngli  an  inclosed  field  in  whicli  a  cow 
was  killed,  and  the  owner  of  the  cow  has  permission  of  the  owner 
of  the  inclosed  field  to  pasture  his  cow  therein,  the  railroad  com- 
pany is  liable  if  its  road  is  not  inclosed  with  a  good  and  lawful 
fence  to  prevent  animals  from  being  on  snch  road.     Id. 

In  an  action  against  a  railroad  company,  nnder  the  railroad  stock 
law  of  1874,  to  recover  for  the  value  of  a  heifer  killed  by  the  rail- 
way company  in  the  operation  of  its  road,  it  was  shown  that  the 
plaintiff  made  a  demand  of  the  railway  company  for  the  value  of 
the  heifer,  which  demand  was  sufficient  and  proper  in  every  re- 
spect, except  that  the  plaintiff  placed  the  value  of  the  heifer  at  $50, 
when,  in  fact,  she  was  worth  only  $30.  Hddy  that  snch  demand 
is  not  void,  so  as  to  prevent  the  plaintiff  from  maintaining  an  ac- 
tion against  the  railway  company  nnder  said  railroad  stock  law  for 
the  real  value  of  the  heifer.  Missonri  Pac.  R.  Co.  v.  Abney,  4 
Fac.  Eep.  385.    Kansas. 

And  in  such  a  case,  and  under  snch  circumstances,  the  owner  of 
the  heifer  may  also  recover  a  reasonable  attorney's  fee  for  the  pros- 
ecution of  the  action.     Id. 

And  in  snch  a  case,  where  the  action  was  commenced  before  a 
justice  of  the  peace,  and  the  bill  of  particulars  set  forth  all  the 
facts  of  the  plaintiff's  case,  without  mentioning,  however,  any  at- 
torney's fee,  and  then  prayed  for  a  judgment  against  the  defend- 
ant railway  company  for  the  value  of  the  heifer  and  costs  of  suit, 
"  and  that  snch  attorney  fee  be  taxed  against  the  defendant  as  this 
court  may  think  reasonable ;"  and  the  parties  afterwards,  in  the 
district  court,  in  an  agreed  statement  of  the  facts  of  their  case, 
agreed  '*  that  if  the  defendant  is  liable  to  pay  an  attorney  fee  in  this 
case,  under  the  foregoing  facts,  the  sum  of  $20  would  be  a  reason- 
able fee  for  the  plaintiffs  attorney  for  prosecuting  said  action ;" 
and  the  case  was  submitted  to  the  trial  court  upon  the  pleadings 
and  the  agreed  statement  of  facts,  and  no  question  was  at  any  time 
raised  witn  reference  to  the  sufficiency  or  insufficiency  of  the  bill 
of  particulars  with  regard  to  the  plaintiffs  claim  for  an  attoraey's 
fee ;  and  the  court  below,  after  deciding  that  the  railway  company 
was  liable  for  the  value  of  the  heifer  and  costs,  held  that  the  de- 
fendant was  also  liable  to  pay  the  plaintiff  an  attorney's  fee  of  $20, 
and  rendered  judgment  accordingly :  hdd^  that  the  trial  court  did 
not  err  with  respect  to  the  attorney's  fee.     Id. 

The  railroad  law  (act  198  of  1873,  art.  4,  §  15),  in  requiring 
companies  to  fence  their  tracks  only  required  reasonable  partition 
fences  four  and  a  half  feet  high,  and  fairly  adapted,  so  far  as  their 
strength  and  mode  of  constuction  were  concerned,  to  keep  animals 
from  getting  on  the  track.  But  act  175  of  ISiSl  leayes  them  to  be 
approved  and  regulated  by  the  commissioner  of  railroads.  David- 
son V.  Michigan  Central  1^.  Co.  13  N.  W.  Kep.  804.     Mich. 

In  an  action  against  a  railway  company  for  injury  to  a  horse 
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which  had  got  upon  the  track,  it  was  error,  while  admitting  evidence 
of  his  reduced  vahie,  to  allow  testimony  of  what  his  use  would  have 
been  worth  during  a  certain  period  after  the  injury,  if  he  were 
sound,  especially  if  the  declaration  made  no  claim  for  the  value  of 
liis  services,  and  the  plaintiff  sought  to  show  that  he  was  absolutely 
worthless.    Id. 

The  measure  of  damages  for  injury  to  a  domestic  animal  or 
other  perishable  chattels  is  usually  its  reduced  value  at  the  time  ; 
it  can  hardly  be  fixed  by  the  rules  applicable  in  the  case  of  injury 
to  a  human  bein^.     Id. 

The  fact  that  tiie  petition  in  an  action  a^inst  a  railroad  company 
for  killing  stock  closes  with  a  prayer  for  double  damages,  will  not 
prevent  recovery  of  single  damages  if  the  petition  states  a  cause  of 
action  either  at  common  law  or  under  the  5th  section  of  the  Dam- 
age Act,  and  there  is  nothing  besides  the  prayer  to  show  that  plain- 
tiff intends  to  claim  under  tne  43rd  section  of  the  Eailroad  Law. 
Scott  V.  St.  Louis,  Iron  Mt.  &  S.  Ey.  Co.,  75  Mo.  136. 

It  is  allowable  in  an  action  begun  before  a  justice  of  the  peace 
against  a  railroad  company  for  killing  cattle  at  a  public  crossing, 
to  unite  in  one  statement  an  allegation  of  failure  to  perfoim  the 
statutory  duty  of  ringing  the  bell  and  sounding  the  whistle  and  an 
allegation  of  neglect  m  running  the  train ;  and  plaintiff  may  re- 
cover upon  proof  of  either  or  both,  accompanied  by  evidence  that 
the  injury  was  due  to  defendant's  default.  Lynn  v.  Chicago,  R.  I. 
&  P.  k  Co.,  75  Mo.  167. 

In  an  action  against  a  railroad  company  to  recover  double  dam- 
ages for  the  killing  of  live  stock,  the  statement  filed  with  the  jus- 
tice of  the  peace  alleged  that'  the  animals  ^^  strayed  upon  the  track 
of  said  railroad  on  or  near  a  farm  crossing,  at  a  point  in  the  line  of 
said  railroad  where  said  railroad  was  not  fenced  and  where  the 
crossing  and  cattle-guards  were  not  made  as  the  law  requires ;  and 
that  defendant  so  carelessly  and  negli^ntly  ran  and  managed  its 
cars  and  locomotive  that  they  ran  against  and  ovei*"  tlie  animals, 
killing  them.  Seld^  that,  as  the  case  was  begun  before  a  justice  of 
the  peace,  these  allegations  were  sufficient  to  support  a  recovery. 
Beecher-v.  Missouri  Pac.  By.  Co.,  75  Mo.  514. 

In  an  action  founded  upon  negligence,  it  is  not  necessary  for 
the  plaintiff,  in  his  petition,  to  set  out  the  facts  constituting  the 
negligence.  An  allegation  specifying  the  act,  the  doing  of  vehich 
caused  the  injury,  and  averring  generally  that  it  was  negligently 
and  carelessly  done,  will  suffice.  Mack  v.  St.  Louis,  Kansas  City 
&  Northern  Ry.  Co.,  77  Mo.  232. 

A  general  charge  that  the  defendant  "negligently  killed"  plain- 
tiff's horse,  if  not  objected  to  before  trial,  will  be  sufficient  to  let 
in  proof  of  any  act  whatever  on  the  part  of  the  defendant  which 
caused  the  killing  or  contributed  thereto.     Id. 

In  an  action  under  the  43d  section  of  the  Bailroad  Law  (B.  S.^ 
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§  809),  it  is  not  essential  that  the  complaint  sliall  allege  that  the 
failure  to  fence  occasioned  the  injnry.  Turner  v.  Mo.  Pac.  R.  K. 
Co.,  77  Mo.  254. 

A  complaint  alleged  that  the  animal,  without  any  fault  on  the 
part  of  plaintiff,  etrayed  upon  defendant's  track,  and  that  it  was 
struck  and  killed  at  a  point  where  the  railroad  passed  along, 
through  and  adjoining  enclosed  and  cultivated  fields,  and  that  at 
that  point  defendant  had  failed  to  build  and  maintain  lawful 
fences  to  prevent  said  animal  from  straying  on  its  track.  Hdd^ 
sufficient.    Id. 

...  In  such  an  action,  if  the  complaint  is  sufficient  and  the  facts 
warrant  a  judgment  for  the  plaintiff,  the  judgment  will  not  be 
set  aside  because  the  instructions  do  not  require  the  jury  to  find 
that  the  injury  was  occasioned  by  the  company's  failure  to  fence. 
Id. 

A  complaint  in  a  justice's  court  allied  that  plaintiff's  cow 
was  kiUecf  by  a  railroad  company  at  a  point  on  its  road  where  by 
law  it  was  bound  to  maintain  a  sufficient  fence,  and  that  the  com- 
pany had  failed  and  neglected  to  maintain  such  fence  at  the  point 
where  the  cow  got  upon  the  track  and  was  killed.  Held^  that 
after  verdict  these  allegations  would  be  deemed  to  aver  sufficiently 
that  the  killing  was  occasioned  by  the  failure  to  fence.  £ronski 
V,  Mo.  Pac.  R  Co.,  77  Mo.  362. 

Where  the  entire  record  showed  that  the  plaintiff's  cow  was 
killed  in  the  township  of  the  justice  before  whom  suit  was  brought 
under  section  809,  Kevised  Statutes  1879,  the  want  of  a  specific 
allegation  of  this  fact  in  the  complaint  was  held  to  be  cured  by 
defendant's  appearance  in  the  circuit  court  and  its  participation  in 
a  trial  upon  the  merits.     Id. 

A  detect  in  the  service  of  a  summons  is  waived  by  appearance 
and  submission  to  the  trial  of  the  cause  upon  its  merits,  notwith- 
standing a  motion  to  dismiss  because  of  such  defect  be  first  made 
and  overruled.    Id. 

Taking  an  appeal  from  a  justice  of  the  peace  having  in  his  pos- 
session the  docket  of  the  justice  before  whom  the  suit  was  brought, 
is  prima  facie  evidence  of  a  transfer  of  jurisdiction  from  the  one 
justice  to  the  other.     Id. 

Service  of  process  in  favor  of  tiie  right  party  by  a  wrong  name, 
is  good,  and  a  judgment  in  favor  of  the  right  party  by  his  proper 
name  will  after  trial  cure  a  misnomer  in  the  complaint,  summons 
or  prior  proceedings.    Id. 

In  an  action  against  a  railroad  company  for  killing  stock, 
founded  on  the  43d  section  of  the  Kailroad  Law  (R.  S.  1879, 
§  809),  it  is  sufficient  that  the  complaint  allege  the  requirements  of 
the  statute  in  respect  to  the  maintenance  of  fences  and  cattle- 

fuards,  the  negligent  failure  to  maintain  the  same,  and  that  the 
illing  was  occasioned  by  such  failure ;  it  is  not  necessary  to  allege 
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that  the  defects  complained  of  were  pennitted  to  remain  longer 
than  was  necessary,  by  the  exercise  of  reai^onable  diligence,  to  dis- 
cover and  repair  them.  Chubbnck  v.  Hannibal  &  St.  Joseph 
R.  R.  Co.,  77  Mo,  Reports,  591. 

Evidence  considered  sufficient  to  sustain  a  finding  that  a  fence 
along  the  line  of  defendant's  railroad  was  defective,  and  had  been  so 
for  such  a  length  of  time  that  defendant  was  chargeable  with 
notice  of  its  condition.  Evans  v.  St.  Paul  &  S-  C.  R.  R.  Co.,  16 
N.  W.  Rep.  271.    Minnesota. 

Whether  an  inspection  of  fences  by  a  railroad  company  every 
two  days  is  sufficient  exercise  of  diligence  is  a  question  of  fact  to 
be  determined  by  a  jury,  with  reference  to  the  circumstances  of 
the  case.    Id. 

When  a  court  directly  instructs  the  jurjr,  but  in  language  which 
counsel  deem  to  be  liable  to  misconstruction,  the  attention  of  the 
court  should  bo  called  to  the  fact  that  the  particular  language  used 
is  deemed  to  be  objectionable.     Id. 

It  is  not  conclusive  evidence  of  contributory  negligence  for  one 
to  allow  his  domestic  animals  to  run  in  his  pasture  adjoining  a 
railroad,  although  he  knew  the  dividing  fence,  which  the  railroad 
companv  was  bound  to  maintain,  to  be  defective.     Id. 

The  farm  of  S.  was  bisected  hj  the  line  of  the  railroad.  The 
company  fenced  its  line,  as  required  by  the  act  of  June  22,  1867. 
S.  used  the  railroad  fence,  on  the  south  side  of  the  road,  as  the 
north  fence  of  his  inclosed  pasture  and  corral.  The  corral  con- 
sisted of  about  three  acres,  into  which,  in  the  evening  of  the  night 
in  question,  he  turned  his  twenty-three  head  of  cattle.  At  the 
same  time  he  looked  alon^  the  line  of  the  railroad'  fence,  part  of 
the  inclosure,  and  it  was  all  up  and  apparently  in  good  condition. 
In  the  morning  a  board  was  found  broken  off  of  this  part  of  the 
fence,  by  means  of  which  three  of  the  cattle  had  escaped,  gone 
on  to  the  railroad  track,  where  two  of  them  had  been  killed  and  the 
other  crippled  by  a  passing  train.  The  testimony  as  to  the  condition 
of  the  fence  as  to  soundness  was  conflicting :  some  witnesses  swear- 
ing that  it  was  rotten,  others  that  it  was  sound.  Verdict  and  judg- 
ment for  S.  On  error,  hddj  that  S.  was  not  guilty  of  contributory 
negligence,  and  the  finding  and  judgment  upheld.  Union  Pac. 
R.  R.  Co.  V.  Schwenck,  14  N.  W.  Rep.  376.    Jfebraska. 

Action  against  the  railway  company  for  killing,  by  means  of  its 
engine  and  train,  certain  hogs  of  the  plaintiff  at  a  point  on  its  line 
where  said  company  had  failed  to  conaply  with  the  law  requiring 
it  to  fence  its  track,  etc.  Union  Pac.  Ry.  Co.  v.  High,  14  J!f .  W. 
Rep.  647.    Nebraska. 

it  was  stipulated  that  the  hogs  were  killed  by  a  passing  train  of 
defendant  at  a  point  on  its  road  not  within  the  limits  of  any  city, 
town,  or  village,  and  at  a  point  where  said  road  was  not  fenced  on 
either  side ;  that  said  hogs  had  escaped  from  the  inclosure  of  the 
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plaintiff,  and  were  at  lai;^  without  the  actual  fault  of  the  plaintiff 
m  the  daytime,  at  the  time  they  were  killed,  bnt  that  they  were 
killed  without  any  negligence  on  the  part  of  Bald  defendant,  and 
its  agents  and  employes,  other  than  what  may  be  implied  from 
the  neglect  to  fence  the  line  of  its  road.    Id. 

A  finding  and  judgment  for  the  stipulated  value  of  the  hogs 
upheld.    Id. 

Action  against  railroad  company  for  four  head  of  stock  killed 
by  its  trains.  First  and  second  counts  allege  that  the  animals  were 
killed  by  the  negligence  or  improper  conduct  of  defendant's  agents. 
Third  and  fourth  counts  contain  no  such  allegation.  As  to  the 
killing  of  three  of  the  animals,  there  is  no  evidence  of  negligence. 
But  as  to  the  fourth,  there  is  ample.  Defendant  demurred  to 
plaintiff's  evidence. 
Held: 

1.  The  third  and  fourth  counts  are  fatally  defective,  and  are  not 
cured  by  the  verdict  under  the  statute  of  jeofails. 

2.  That  statute  is  intended  to  cure  defective  statement  of  cause 
of  action,  but  not  a  statement  which  makes  no  case. 

3.  There  being  no  eyidence  of  defendant's  negligence  in  killing 
the  jack,  the  bull  and  the  cow,  there  can  be  no  recovery  therefor ; 
but  as  to  the  horse,  it  is  otherwise.  O.  A.  &  M.  B.  B.  Co.  v. 
Miles,  76  Va.  773. 

In  such  cases  the  proper  inquiry  is,  ^^  Did  the  company's  agents 
use  reasonable  care  in  running  their  trains  to  avoid  injury  to  plain- 
tiff's property  ?"  Unless  the  injury  is  alleged  and  proyen  to  have 
been  caused  by  their  negligence,  or  misconduct,  the  action  cannot 
be  maintained.    Id. 

By  defendant  company's  demurrer,  it  must  be  held  to  admit  all 
plaintiff's  evidence  and  all  inferences  justly  deducible  therefrom ; 
and  to  waive  all  its  own  evidence  conflicting  with  plaintiff's,  and 
all  inferences  deducible  from  its  own  evidence  (though  not  in 
conflict  with  plaintiff's),  which  do  not  necessarily  result  there- 
from.   Id. 

The  defendant  railway  company  negligently  permitted  a  gate  in 
its  fence  to  become  defectiye,  and  the  plaintiff's  stock  escaped 
through  it  from  his  pasture.     Thereupon  plaintiff  fastened   the 

fate  with  a  chain,  so  that  his  stock  could  not  open  it.  Four  or 
vc  weeks  later  the  plaintiff's  minor  sons,  who  lived  with  and 
worked  for  him,  after  driving  the  stock  into  the  pasture,.neglected 
to  secure  the  gate  with  the  chain,  and  the  stock  ajgain  escaped 
through  the  gate  upon  defendant's  track,  and  were  injured.  HdA^ 
that  the  plaintiff  was  guilty  of  contributory  negligence,  and  cannot 
recover  K)r  such  injury.  Kichardson  t?.  Cnicago  &  N.  W.  R.  Co., 
14  N.  W.  Reporter,  176.    Wisconsin. 
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OFFICERS. 

Where  an  injnnction  is  issued  against. a  corporation,  the  officers, 
who  neither  do  anything  in  violation  of  it,  nor  by  concealment  of 
the  fact  that  it  has  been  issued,  conduce  to  such  violation,  cannot 
be  held  liable  for  a  bi-each  of  it.  Trimmer  v.  Pennsylvania,  Slat- 
ington  &  New  England  E.  R.  Co.,  36  N.  J.  Eq.  411. 

A  creditor  cannot  lawfully  pay  himself  with  the  debtor's  money 
without  the  debtor's  consent,  either  express  or  implied ;  and  when 
the  debtor  delivers  him  money  for  a  purpose  which  negatives  the 
idea  of  payment,  the  creditor's  control  is  limited  to  the  purpose  de- 
clared. l5etroit,  H.  &  S.  W.  R.  Co.  v.  Smith,  15  N.  W.  R.  39. 
Mich. 

Where  a  superintendent  of  two  railroad  companies,  each  of  whom 
pays  one-half  of  his  salary,  receives  money  from  one  of  such  com- 
panies to  pay  its  laborers,  he  cannot  appropriate  such  money  in  pay- 
ment of  arrears  of  his  salary  then  due  from  the  other  company ;  nor 
can  salary  due  from  the  otner  company  be  made  set-oflf  in  an  action 
by  the  company  that  pays  the  money  to  recover  the  amount  so  paid 
from  the  superintendent.  Id. 

The  defendant  was  commissioned  as  railroad  policeman,  July  7, 
1877,  and  made  an  arrest  Nov.  9, 1879.  His  commission  had  never 
been  revoked.  Seld^  under  the  statute,  R.  L.  s.  3447,  that  it  was 
in  force,  and  that  the  arrest  was  legal. 

The  defendant  under  the  statute  had  power  to  arrest  the  plain- 
tiflE,  without  a  warrant,  for  injuring  sheep  in  a  cattle  yard  belong- 
ing to  the  railroad  company.  Also,  to  make  the  arrest  on  the  Sab- 
bath.    Corbett  v.  Sullivan,  54  Vt.  619. 

A  company  carrying  on  business  has  power,  by  the  vote  of  a  gen- 
eral meeting,  to  expend  a  portion  of  its  funds  in  gratuities  to  ser- 
vants or  directore,  provided  such  grants  are  made  for  the  purpose 
of  advancing  the  interests  of  the  company.  But  this  does  not  ap- 
to  a  case  where  the  company  has  transferred  its  undertaking  to  an- 
other company  and  is  being  wound  up.  Hutton  v.  West  Cork  Rv. 
Co.,  L.  R.  23  Ch.  Div.  654. 

A  railway  company  which  had  no  provision  in  its  articles  for 
paying  remuneration  to  directors,  and  nad  never  paid  any,  sold  its 
undertaking  to  another  company  at  a  price  to  be  determined  by  an 
arbitrator.  By  the  act  authorizing  the  transfer,  it  was  provided 
that  on  the  completion  of  the  transfer  the  company  should  be  dis- 
solved except  for  the  purpose  of  regulating  their  internal  tiffaireand 
winding  up  the  same  and  of  dividing  the  purchase  money.  The 
purchafie  money  was  to  be  applied  in  paying  the  costs  of  the  arbi- 
tration and  in  paying  oflE  any  revenue  debts  or  charges  of  the  com- 
]iany,  and  the  residue  was  to  be  divided  among  the  debenture  holders 
and  shareholders.     After  the  completion  oi  the  transfer  a  general 
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meeting  of  the  company  was  held,  at  which  a  lefiolntion  was  passed  to 
apply  £1050  of  the  parchase  money  in  compensating  the  paid  offi- 
cials of  the  company  for  their  loss  of  employment,  althongh  they 
had  no  legal  claim  for  any  compensation,  and  £1500  in  remunera- 
tion to  the  directors  for  their  past  services : — 

Held,  by  the  Court  of  Appeal  (dissentiente  Ba^allay,  L.  J.), 
that  the  resolution  was  inyalia,  as  the  company  was  no  longer  a 
going  concern,  and  only  existed  for  the  purpose  of  winding-up.  Id. 

MEETINGS. 

Where  the  charter  of  a  corporation  provides  that  annual  meet- 
ings for  the  election  of  directors  shall  be  held  by  the  stockholders^ 
the  directors  cannot  by  a  by-law  so  change  the  time  of  holding  the 
annual  election  that  they  will  continue  themselves  in  office  more 
than  a  year,  against  the  wishes  of  the  holders  of  a  majority  of  the 
stock.    Elkins  v.  0.  &  A.  E.  R  Co.,  36  N.  J.  Eq.  467. 

Under  the  provision  of  the  Revised  Statutes  (1  K.  S.  603,  §  5), 
authorizing  any  person  who  "  may  be  aggrieved  by  or  may  com- 
plain of  any  election  "  of  directors  of  a  corporation  to  make  appli- 
cation to  the  Supreme  Court  to  oompd  a  new  election,  only  some 
person  whose  rights  have  been  infringed  and  who  is  justly  entitled 
to  complain  mav  institute  the  proceedings.  In  re  Syracuse,  C.  & 
N.  T.  k  Co.,  90  N.  Y.  1. 

Where  therefore  an  application  was  made  under  said  provision, 
for  a  new  election,  by  one  who  was  not  a  stockholder  at  the  time 
of  the  election  complained  of,  but  who  subsequently  received  a  cer- 
tificate of  stock  from  one  who  took  part  therein  ;  hdd^  that  the 
petitioner  did  not  occupy  a  position  authorizing  the  interposition 
of  the  court  in  his  behalf ;  that  even  if  it  be  true,  as  to  which  qusere, 
that  an  illegal  election  must  be  complained  of  and  set  aside,  in  order 
to  enable  the  court  to  compel  an  election,  when  the  officers  of  the 
corporation  omit  to  call  a  meeting  of  stockholders  to  elect  a  new 
board  of  directors,  the  complaint  may  only  be  entertained  when 
made  by  some  aggrieved  party  who  is  not  himself  the  author  of  the 
wrong  complained  of.     Id. 

PRACTICE. 

Where  the  record  sent  up  from  the  circuit  court,  on  appeal  to 
this  court,  including  the  appeal  bond  and  notice  of  append,  shows 
that  the  cause  in  which  the  appeal  was  taken,  was  entitled,  in  the 
circuit  court,  "  W.  F.  Hodnett  v.  The  Purchasers  of  the  Western 
Railroad  of  Alabama,"  and  under  that  title  was  tried,  and  judgment 
was  rendered  for  defendants,  and  that  from  that  judgment  the  ap 
peal  was  taken  by  the  plaintiff;  and,  on  that  record,  a  cause  isdoct 
eted,  argued  and  submitted  in  this  court  under  the  title  of  '^W.  P.  Hod- 
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nett  V.  The  Central  Railroad  and  Banking  Company  of  Georgia,  and 
the  Georgia  Railroad  and  Banking  Company ;"  hdd,  The  cause 
docketed,  argued  and  submitted  iu  this  court,  is  not  the  cause  in 
which  the  appeal  was  taken,  and,  on  motion  of  the  appellees,  is 
stricken  from  the  docket.  Hodnett  v.  Central  R.  &  B.  Co.  of  Ga., 
81  Ala.  662. 

Garnishee  proceedings  reach  only  to  those  debts  which,  whether 
due  or  not,  are  owing  by  the  garnishee  to  the  debtor  at  the  time  of 
the  service  of  the  garnishee  process ;  and  where  after  the  service 
of  such  process  new  and  independent  contracts  are  entered  into  be- 
tween the  garnishee  and  the  debtor,  out  of  which  arise  liabilities 
from  the  former  to- the  latter,  such  liabilities,  although  fixed  before 
the  answer  day,  are  not  within  the  scope  of  or  affected  by  the  prior 
garnishee  process.  Phelps  v.  Atchison  T.  &  S.  F.  R.  K.  Co.,  28 
K^ans.  165. 

In  a  trustee  process,  the  trustee  may  set  off,  against  the  debt  due 
the  principal  defendant,  the  amount  of  a  non-negotiable  chose  in 
action  against  the  latter,  assigned  by  the  trustee,  before  the  service 
upon  him,  to  a  third  person,  who  executes  an  instrument  to  the 
trustee,  by  which  the  assignee  agrees  to  hold  the  claim  for  the  loint 
benefit  of  the, two  parties,  and  not  to  dispose  of  the  claim  without 
the  consent  of  the  trustee,  and  that  ^^  any  and  all  benefits  and  emol- 
uments and  advantages  at  any  time  directly  or  indirectly  derived 
from  said  claim  "  shall  enure  to  the  joint  benefit  of  the  two  parties. 
Mettor  V.  Framingham  &  Lowell  R.  R.  Co.,  132  Mass.  427. 

CORPORATE  FRANCHISES. 

Under  the  British  North  America  Act,  1867,  s.  108,  read  in 
connection  with  the  3rd  schedule  thereto,  all  railways  belonging  to 
the  province  of  Nova  Scotia,  including  the  railway  in  suit,  passed 
to  and  became  vested  on  the  1st  of  July,  1867,  in  the  Dominion  of 
Canada  ;  but  not  for  any  larger  interest  therein  than  at  that  date 
belonged  to  the  province.  Western  Co.'s  R.  Co.  v.  Windsor  & 
Annapolis  R.  Co.,  L.  R.  7  App.  Cas.  178. 

The  railway  in  suit  being  at  the  date  of  the  statutory  transfer 
subject  to  an  obligation  on  the  part  of  the  provincial  Government, 
confirmed  by  provincial  Act,  30  Vict.  c.  36,  to  enter  into  a  traflac 
arrangement  with  the  respondent  company,  the  Dominion  Govern- 
ment, in  pursuance  of  that  obligation  entered  into  a  further  agree- 
ment relating  thereto  of  the  22nd  of  September,  1871.     Id. 

Quaere,  whether  it  was  ultra  vires  the  Dominion  Parliament  by 
an  enactment  to  that  effect  to  extinguish  the  rights  of  the  re- 
spondent company  under  the  said  agreement.  But  hddy  that  Do- 
minion Act  37  Vict.  c.  16,  did  not,  upon  its  true  construction, 
purport  so  to  do.  And  although  it  authorized  a  transfer  of  the 
railway  to  the  appellant,  it  did  not  enact  such  transfer  in  deroga- 
18  A.  &  £.  R.  Cas.— 42 
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tion  of  the  respondent's  rights  nnder  the  agreement  of  the  22nd  of 
September,  1871,  or  otherwise.    Id. 

A  railway  company  being  in  want  of  money,  and  being  advised 
that  they  had  no  power  to  borrow,  sold  part  of  their  roUm^-stock 
to  a  Wagon  Company  for  £80,000,  at  the  same  time  making  a 
contract  with  the  Wagon  Company  for  the  hire  of  the  same  roll- 
ing-stock at  a  rent  which  would  repay  the  £30,000  with  interest  in 
five  years,  and  then  for  its  re-pnrchase  at  a  nominal  price.  At 
the  same  time  three  of  the  directors  guaranteed  to  tne  Wagon 
Company  tlie  payment  of  the  rent.  The  Wagon  Company 
brought  an  action  against  the  Hailway  Company  and  the  sureties 
for  non-payment  of  rent  due.  ^^y  J^  having  held  that  the 
transaction  was  void  as  against  the  Kailway  Company,  but  could 
be  enforced  against  the  sureties : — Held,  by  the  Court  of  Ap]>eal, 
that  the  transaction  was  not  a  borrowing  of  money,  but  a  bona 
fide  sale  and  hiring  of  the  rolling-stock,  and  was  valid  both 
against  the  Hallway  Company  and  the  sureties.  Yorkshire  Kail- 
way  Wagon  Co.  v.  Marline,  L.  K.  21  Ch.  Div.  309. 

A  railroad  corporation,  whose  railroad  extends  across  the  state 
of  Wisconsin  from  Lake  Michigan  to  the  Mississippi  river,  and 
which  is  authorized  by  its  charter  to  make  ^'  such  contracts  with 
any  other  person  or  corporation  whatsoever  as  the  management  of 
its  railroad,  and  the  convenience  and  interest  of  the  corporation, 
and  the  conduct  of  its  afiEairs,  may,  in  the  ludgment  of  its  direct- 
ors, require ;"  and,  by  general  laws,  to  maJse  such  contracts  with 
any  railroad  company,  whose  road  terminates  on  the  eastern  shore 
of  Lake  Michigan,  any  such  contract  "as  will  enable  them  to  run 
their  roads  in  connection  with  each  other  in  such  a  manner  as  they 
shall  deem  most  beneficial  to  their  interest ;"  and  "  to  build,  con- 
struct, and  run,  as  part  of  its  corporate  property,  such  number  of 
steam-boats  or  vessels  as  they  may  deem  necessary  to  facilitate  the 
business  operations  of  such  company  or  companies;"  and  also 
"  accept  from  any  other  state  or  territory  of  the  United  States, 
and  use,  any  powers  or  privileges  applicable  to  the  carrying  of  per- 
sons and  property,  by  railway  or  steam-boat,  in  said  state  or  ter- 
ritory,"— has  the  power,  for  the  purpose  of  carrying  passengers 
and  "freight  in  connection  with  its  own  railroad  and  business,  to 
enter  into  an  agreement  with  the  proprietors  of  steam-boats  run- 
ning by  the  way  of  the  great  lakes  between  its  eastern  terminus 
and  Buffalo,  in  the  state  of  New  York,  by  which  it  guarantees 
that  the  gross  earnings  of  each  boat  for  two  years  sliall  amount  to 
a  certain  sura.  Greenbay  &  Minnesota  R.  Co.  v.  Union  Steam- 
boat Co..  2  Sup.  Ct.  Rep.  221. 
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STATUTES  OF  LIMITATION. 

Although  courts  of  equity,  as  a  general  rule,  follow  the  statute 
of  limitations,  they  do  not  do  so  when  manifest  wrong  and  in- 
justice would  result.  Fogg  v,  St.  Louis,  H.  &  K.  R.  Co.  et  al., 
17  Fed.  Rep.  871. 

Where  a  corporation  conveyed'  all  its  assets,  except  its  corporate 
franchise,  to  another  corporation,  and  the  latter  assumed  all  the 
grantor's  debts  and  took  possession  of  its  assets,  and  subsequently 
a  creditor  of  the  grantor,  whose  demand  had  accrued  before  said 
conveyance  was  executed,  and  was  not  yet  barred  by  the  statute  of 
limitations,  brought  suit  at  law  against  said  grantor,  recovered 
ludgment,  and  had  an  execution  issued,  which  was  returned  nulla 
bona,  and  promptly  after  said  return  was  made,  but  more  than  10 
years  after  the  original  demand  accrued,  instituted  proceedings  in 
equity  against  his  judgment  creditor  and  its  said  grantee  to  lorce 
the  latter  to  pay  his  demand,  hdd^  that  the  claim  was  neither 
barred  by  laches  nor  the  statute  of  limitations.     Id. 

A  secured  creditor  of  the  Eastern  Railroad  Company  is  not  en- 
titled, after  the  lapse  of  four  years  from  the  enactment  of  the 
St.  of  1876,  c.  236,  and  five  years  from  the  time  to  which,  by  the 
terms  of  the  statute,  the  claims  against  the  corporation  were  to  be 
made  up  as  cash,  to  present  his  claim  for  adiustment  and  to  re- 
ceive certificates  of  indebtedness  therefor,  he  having  in  the  mean- 
time received  interest  on  his  debt  at  a  greater  rate  than  he  would 
have  received  under  such  certificates.  Hamor  v.  Eastern  R.  R. 
Co.,  133  Mass.  315. 

TAXES  AND  TAXATION. 

Where  the  same  matters  involved  in  a  suit  in  equity  were 
involved  in  a  prior  suit,  though  in  the  United  States  Circuit 
Court,  and  the  two  suits  were  between  the  same  parties,  the 
decision  in  the  prior  suit  will  be  conclusive  on  the  trial  of  the 
second  suit  brought  in  the  State  court.  Ruegger  v.  Indianapolis 
and  St.  Louis  R.  R.  Co.,  103  Illinois,  449. 

Where  a  suit  is  brought  in  the  United  States  Circuit  Court  to 
enjoin  the  collection  of  a  certain  tax  for  certain  years,  which 
relief  is  denied  on  a  final  hearing  on  the  merits,  and  the  bill  dis- 
missed, this  will  be  a  bar  to  a  bul  filed  by  the  same  complainant 
against  the  collectors  of  the  same  counties,  seeking  the  same 
identical  relief,  although  other  reasons  and  grounds  maybe  alleged 
in  the  second  suit  for  granting  the  same.  A  prior  adjudication 
between  the  same  parties  is  conclusive  upon  them,  not  only  as  to 
the  matters  actually  determined,  but  as  to  every  other  thing  within 
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the  knowledge  of  the  parties  which  might  have  been  set  up  as  a 
ground  for  relief  or  defence.     Id. 

Where  a  judgment  is  rendered  for  the  cost  of  "  suit  laid  out 

and  expended,  taxed  at  $ ,"  the  omission  to  fill  the  blank  is 

immaterial,  and  'affords  no  cause  for  enjoining  the  collection  of  the 
judgment.    P.  C.  &  St.  L.  R.  Co.  v.  Elwood  79  Ind.  306. 

Tiie  taxation  of  costs  is  a  ministerial  and  not  a  judicial  act,  and, 
under  section  38  of  the  fee  and  salary  act  of  1875,  clerks  of  the 
courts  were  authorized  to  tax  fees  as  their  services  were  rendered, 
and  this  authority  extended  to  services  rendered  by  any  other 
person  in  the  several  courts.     Id. 

The  court  below  erred  in  decreeing  that  as  Anderson  county  had 
donated  its  bonds  to  aid  in  the  construction  of  the  Houston  and 
Great  Northern  Kailroad  prior  to  its  consolidation  with  the  Inter- 
national and  Great  Northern  Railway,  the  International  Railway 
should  not  be  exempt  in  said  county.  International  and  Great 
Northern  Railway  Company  v.  Anderson  county,  et  al.  1  Texas 
L.  Rev,  210. 

The  law  creating  the  exemption  was  for  the  relief  of  the  Inter- 
national  Railway,  and  both  the  language  and  intent  of  the  law 
were  to  exempt  that  road  from  taxes,  except  county  taxes  in  such 
counties  as  had  donated  their  bonds  to  aid  in  its  construction.     Id. 

The  question  depends  upon  the  construction  of  the  act  of  March 
10,  1875.  The  Constitution  in  force  at  the  time  of  the  passage  of 
the  acts  of  August  5,  1870,  and  March  10, 1875,  gave  power  to  the 
Legislature  to  exempt  property  from  taxation  by  a  law  receiving 
the  assent  of  two  thirds  oi  the  members  of  both  Houses,  and  as 
there  is  no  dispute  but  that  such  was  done,  these  acts  must  be  held 
valid.     Id. 

The  act  of  March  10,  1875,  gave  a  valid  exemption  from  the 
taxation  of  the  property  sought  to  be  taxed  herein.     Id- 

The  consolidation  of  the  two  companies  (September  27,  1873,) 
did  not  remove  the  exemption  from  taxation  given  by  the  act  of 
March  5, 1870.    Id. 

The  sale  of  October  13, 1879,  did  not  defeat  the  exemption  from 
taxation  given  by  the  act  of  March  10,  1875.    Id. 

The  Attorney-General,  by  virtue  of  his  supervisory  power  ovef 
the  District- Attorneys,  may  assume  the  direction  and  control  of  an 
action  brought  under  the  act  of  April  23,1880  (Stats.  1880,  p.  136), 
"  prescribing  the  form  of  complaint  in  actions  to  recover  delinquent 
taxes,  and  to  authorize  the  bringing  of  suit  therefor."  County  of 
Sacramento  v.  Central  Pacific  R.  R.  Oo.  (To  appear  in  59 
California  R.) 

In  an  action  under  the  above  act,  the  Clerk  of  the  Supreme 
Court  has  no  power  (without  an  order  of  Court)  to  enter  a 
judgment  for  a  single  sum  which  is  less  than  the  amount  alleged  in 
the  complaint  to  be  due  for  State  tax,  county  tax,  penalties,  etc.    Id. 
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A  State  tax  duly  levied,  becomes  a  judgment  upon  which  an 
action,  in  the  nature  of  an  action  in  debt,  will  lie.     Id. 

The  order  denying  the  application  of  the  Attorney-General  was 
xin  order  made  after  judgment  and  is  appealable,     id. 

Section  650,  C.  C.  P.,  relates  to  exceptions  "taken  at  a  trial"; 
the  exception  here  was  taken  after  trial  and  judgment.    Id. 

The  act  of  1865  (Chap.  453,  Laws  of  1865),  providing,  where 
property  has  been  omitted  in  an  assessment-roll,  lor  its  assessment 
and  taxation  for  the  omitted  year,  in  the  year  next  succeeding,  is  to 
be  construed  in  connection  with  the  general  system  of  taxation  of 
whidi  it  forms  a  part,  and  so  is  not  subject  to  the  constitutional 
objection  that  it  does  not  provide  for  notice  or  a  hearing.  People 
ex  rel.  v.  Board  of  Assessors,  92  N".  T.  430. 

The  relator,  a  corporation  liable  to  taxation  for  State  purposes 
under  the  act  of  1880  (Chap.  642,  Laws  of  1880),  was  omitted  from 
the  assessment-roll  by  the  assessors  of  the  city  of  Brooklyn,  where 
it  was  taxable,  and  no  tax  upon  its  personal  property  for  city  and 
<50unty  purposes-  was  imposed  for  that  year.  In  1881  it  was 
assessed  for  that  year,  and,  in  addition,  for  the  omitted  year,  under 
said  act  of  1865,  the  valuation  for  the  year  1879  being  taken. 
Notice  was  given  as  prescribed  by  the  statute  also  calling  attention 
to  the  laws  of  both  years.  Sddj  that  the  act  of  1865  was  adjust- 
able to  the  change  made  by  the  act  of  1880,  and  that  the  assessment 
was  valid.    Id. 

The  statues  in  relation  to  the  assessment  of  taxes  in  the  citv  and 
<50unty  of  New  York  (Chap.  302,  Laws  of  1859;  §4,  chap!!  410, 
Laws  of  1867 ;  §112,  chap.  335,  Laws  of  1873)  confer  no  power 
upon  the  commissioners  of  taxes  and  assessments  to  change  the 
record  of  assessments  after  the  first  day  of  June  in  any  year. 
People  ex  rel.  v.  Commissioners  of  Taxes,  91  N.  Y.  593. 

It  seems  that  none  of  the  municipal  authorities  have  any  judicial 
duty  to  perform  after  that  date,  in  relation  to  the  assessment  of 
property,  or  the  collection  of  taxes,  save  the  board  of  supervisors, 
and  they  only  when  it  appears  "  under  oath  or  aflSrmation  that  the 
arty  aggrieved  was  unable  to  attend  within  the  period  prescribed 
or  the  correction  of  taxes  by  reason  of  sickness  or  absence  from 
the  city"  (§10,  chap.  302,  Laws  of  1859).    Id. 

As,  therefore,  the  act  of  1880  (Chap.  542,  Laws  of  1880),  pro- 
viding for  the  taxation  of  certain  corporations,  companies  and 
associations,  was  not  passed  until  June  first  of  that  year,  and  as  it 
contains  no  provisions  giving  it  a  retroactive  eflfect,  or  providing 
for  the  contingency,  it  imposed  no  duty  upon  said  commissioners, 
so  far  as  the  assessment  and  collection  of  taxes  for  that  year  were 
concerned.     Id. 

The  provision  of  the  act  of  1880  (§1,  chap.  269,  Laws  of  1880) 
in  regard  to  the  review  and  correction  of  assessments  by  certiorari 
confers  upon  the  court  the  power  of  review  and  correction,  only 


?, 
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when  it  appears  by  the  return  to  the  writ  or  the  evidence  taken 
thereunder,  "that  the  assessment  complained  of  is  illegal, 
erroneous  or  unequaL"  It  does  not  authorize  a  review  where  it 
appears  that  the  assessment  in  question  was  made  in  accordance 
with  the  statutes  then  in  force,  and  in  the  due  performance  of  the 
daty  then  obligatory  upon  the  assessors.     Id. 

Where,  therefore,  it  appeared  by  the  return  to  a  writ  of 
certiorari  to  review  an  assessment  upon  the  personal  property  of 
tlie  relator,  which  was  alleged  to  be  illegal  because  of  the 
exemption  contained  in  the  act  of  1880  (Chap.  642,  Laws  of  1880) 
that  the  assessment  was  made  before  May  1,  1880,  in  accordance 
with  the  then  existing  law ;  held,  that  the  assessment  was  properly 
affirmed.     Id. 

U{>on  examination  of  the  facts  of  this  case  it  is  held  that  the 
transfer  of  $27,000  of  railroad  aid  taxes  to  plaintiff  and  defendant, 
to  be  by  them  collected  and  divided  in  certain  proportions,  was 
intended  as  a  mere  security  for  moneys  advanced  by  tnem,  and  not 
as  an  absolute  sale,  and  that,  so  far  as  plaintiff  was  concerned,  his 
claim  and  lien  on  these  taxes  was  extinguished  by  his  settlement 
with  the  railroad  company,  and  that  he  had  no  claim  against 
defendant  for  the  amount  of  these  taxes  credited  on  its  indebt- 
edness to  defendant  by  the  company  in  their  settlement  with  him. 
Callanan  v.  Smart,  14  N.  W.  Rep.  328.     Iowa. 

The  lands  in  question  were  subject  to  taxation  as  a  matter  of  law 
and  under  the  railroad  grant,  under  which  the  railroad  company 
was  then  claiming  title ;  the  company  was  acting  under  the  belief 
that  the  land  passed  to  them  under  the  railroad  gi-ant  Goodnow 
V.  Stryker,  17  N.  W.  Rep.  506.     Iowa. 

Tlie  fact  that  during  certain  years  conflictitig  claims  were  pend- 
ing, and  the  lands  withheld  from  certification,  cannot  control  the 
rights  of  the  parties  to  this  litigation.     Id. 

xhe  statute  of  limitations  did  not  begin  to  run  till  the  final  ad- 
judication in  1872.     Id. 

Chapter  114  of  the  Laws  of  1879,  and  the  subsequent  amend- 
ments thereto  by  chaptere  19  and  247  of  the  Laws  of  1880,  and 
chapter  7  of  the  Laws  of  1881,  to  change  the  boundaries  of  the 
counties  of  Shawano  and  Oconto,  and  to  create,  organize,  and  fix 
the  boundaries  of  Marinette  and  Langlade,  are  not  in  violation  of 
the  constitution,  and  taxes  imposed  on  lands  in  Langlade  county 
by  the  authorities  under  these  laws  are  not  invalid  on  mat  account. 
Chicago  &  N.  W.  Ry.  Co.  v.  Langlade  County  et  al.,  14  N.  W. 
Rep.  844.     Wisconsin. 

The  official  action  of  an  officer  de  facto  cannot  be  questioned 
coUatendly  in  a  suit.    Id. 

Taxation  by  the  standard  and  on  the  mode  provided  by  section 
22  of  the  act  of  February  13,  1855  (Comp.  Laws,  818),  "to  pro- 
vide for  the  construction  of  tram  railways,"  is  not  a  corporate  right 


ADDENDA.  663 

within  the  meaning  of  that  section ;  and  although  the  act  of  1882 
does  not  repeal  section  31  of  the  act  of  1855,  or  contain  any  ex- 
press declaration  that  the  repeal  of  section  22  shonld  be  applicable 
to  corporations  previously  formed  and  specially  named,  such  rail- 
ways may  be  taxed  in  the  same  manner,  upon  an  assessed  valua- 
tion of  their  property,  as  in  the  case  of  natural  persons,  as  provided 
in  the  law  of  1882.  Detroit  Street  Ky.  Cos.  v.  Guthard,  16  N.  W, 
Rep.  326. 

The  "gross  earnings,"  upon  which  3  per  centum  is  to  be  paid  to 
the  state  in  lieu  of  taxes  under  the  charter  of  this  defendant 
(subc.  1,  c.  1,  Laws  1857,  Ex.  Sess.),  do  not  include  the  compensa- 
tion paid  to  it  by  another  company  for  the  right  to  run  trains  over 
its  lines.  State  of  Minnesota  v,  St.  Paul,  M.  &  M.  By.  Co.,  15 
N.  W.  Rep.  307.    Minn. 

The  decision  of  this  court  in  the  case  of  Porter -y.  Rockford, 
Rock  Island  &  St.  Louis  R.  R  Co.,  76  111.  561,  and  subsequent 
cases,  as  to  the  validity  of  the  rules  adopted  by  the  State  Soard  of 
Equalization  for  asceitaining  the  value  of  the  capital  stock  of  rail- 
road companies  for  taxation,  is  re-affirmed  and  followed.  Chicago, 
Pekin  &  Southwestern  R.  R.  Co.  v.  Raymond  et  aJ.,  99  111.  212. 

A  statute  providing  that  personal  property  shall  be  assessed  for 
taxation  as  of  the  first  day  of  May,  and  that  real*  property  may  be 
assessed  in  the  same  year  at  any  time  between  May  1st  and  the 
last  Monday  in  June,  does  not  contravene  section  1,  art.  8,  of  the 
constitution,  which  requires  the  rule  of  taxation  to  be  uniform. 
"Wisconsin  Cent.  R.  Co.  v.  Lincoln  County  et  al.,  15  N.  W.  Rep. 
121.    Wise. 

Lands  which  ceased  to  be  exempt  from  taxation  on  May  11, 
1876,  were  properly  on  the  assessment  roll  for  that  year ;  and  it  is 
immaterial  whether  they  were  valued  and  placed  on  such  roll 
before  or  after  that  date.     Id. 

Chapter  21,  Laws  1877,  extended  the  ^exemption  of  the  lands 
mentioned  in  chapter  314  and  chapter  362,  P.  &  L.  Laws  1866 
(which  had  already  expired),  for  a  term  of  three  years,  in  respect 
to  all  lands  not  theretofore  or  thereafter  sold  or  platted,  but  sub- 
jected the  lands  affected  by  such  exemption  to  the  payment  of 
taxes  theretofore  assessed  against  them.    Id. 

An  action  to  cancel  certificates  of  the  sale  of  land  for  the  taxes 
of  1876,  commenced  April  27, 1880,  was  barred  by  the  limitation 
prescribed  in  section  7,  c.  334,  Laws  1878.    Id. 

In  such  case  it  was  not  error,  upon  a  default  being  set  aside,  to 
^  allow  the  statute  of  limitations  to  be  pleaded. 

The  failure  of  assessors  to  return  their  assessment  rolls  to  the 
county  clerk,  within  the  time  required  by  the  statute,  is  a  mere 
irregularity  and  does  not  invalidate  the  tax,  B.  &  M.  R.  R.  Co. 
V.  Saline  Co.,  12  Neb.  396. 

Accidental  omissions  of  property  from  the  assessment  roll,  or 
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omissioiiB  pnrpoeelj  made  under  a  mistake  of  law,  and  in  the  be- 
lief that  tne  omitted  property  is  not  taxable,  is  no  gronnd  for  en- 
joining the  collection  of  taxes  npon  other  property  which  is 
asgessed.     Id. 

Steamers  nsed  by  the  railroad  corporation,  defendant,  for  the 
purpose  of  transporting  freight  and  freight  cars  acroes  the  b^,  are 
no  part  of  the  property  of  the  corporation  which  the  State  Aboard 
of  Equalization  should  assess,  but  the  asseffimoit  of  them  pertains 
to  tlie  local  Assessor  (Assessor  of  the  city  and  county  of  San  Fran- 
cisco), and  in  this  case  was  properly  made  by  him.  County  of  San 
Francisco,  v.  The  Central  Pacific  B.  R.  Co.  (To  appear  in  60 
California  B.) 

The  prosecutor  owned  ten  acres  of  upland,  and  claimed  to  own 
a  right  of  reclamation  over  more  than  twenty  acres  of  land  under 
water  in  the  Hudson  river,  fronting  the  upland.  Mdd^  that  a  val- 
uation of  the  whole  as  ^^  thirty  acres  of  land,"  at  so  much  per  acre, 
did  not  invalidate  a  tax  based  on  such  appraisment  under  the  Bail- 
road  Taxation  act  State  N.  Y.  L.  E.  &  W.  B.  Co.  v.  Yard,  43 
K  J.  L.  121. 

Even  though  the  claim  of  a  right  of  reclamation  were  groundless, 
the  tax  would  still  be  sustained,  unless  it  were  shown  that  the 
value  of  the  ten  acres,  with  the  appurtenant  riparian  rights,  was 
less  than  the  appraisement.     Id. 

It  is  proper,  under  the  Bailroad  Taxation  act,  to  appraise  the 
land  and  improvements  separately.     Id. 

Under  the  provisions  of  section  144  of  the  Bevenue  act,  when 
an  illegal  tax  is  paid  under  protest  to  a  county  treasurer,  the  said 
treasurer  received  it  as  the  agent  of  the  state,  school-district,  etc., 
for  the  benefit  or  under  the  authority  or  by  the  request  of  which 
the  same  was  levied,  as  well  as  of  the  county,  and  in  order  to  lay 
a  foundation  for  legal  proceedings  to  recover  such  illegal  taxes 
under  protest,  demand  thereof  must  be  made  by  the  state  treasurer, 
school-district  treasurer,  etc.,  within  the  time  limited  by  statute. 
Burlington  &  M.  B.  B.  Co.  v.  Buffalo  County,  14  N.  W.  Bep. 
539.     Sfebraska. 

It  being  the  duty  of  the  state  auditor,  under  the  provisions  of 
section  39  of  chapter  77,  Comp.  St.,  in  case  of  any  railroad  com- 
pany in  this  state  whose  property  is  situated  in  more  than  one 
county,  failing  to  list  his  property  to  him  for  taxation,  as  therein 
provided,  by  the  third  day  oi  March  of  each  year,  to  proceed  to 
obtain  the  facts  and  information  necessary  to  such  taxation,  in  any 
manner  that  may  appear  most  likely  to  secure  the  same  correctly, 
it  will  be  presumed,  in  the  absence  of  proof,  that  the  property  of 
such  company  lawfully  taxable  by  the  state  board  of  equalization 
was,  for  the  year  or  years  in  question,  properly  taxed  by  the  said 
state  board.  Burlington  &  M.  B  Co.  v.  I^ncaster  Co.,  18  N.  W. 
Bep.  71.     Nebraska. 
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The  property  of  a  railroad  company,  which  should  properly  be 
assesfied  by  the  state  board  of  eqnakzation,  is  not  rendered  assessable 
by  the  precinct  assessor,  nor  taxable  by  the  connty  board,  by  reason 
of  the  failure  of  the  officers  of  the  railroad  company  to  list  the 
same  to  the  auditor,  or  of  the  state  board  of  equalization  to  assess 
the  same.    Id. 

Depots  and  depot  grounds  of  a  railroad  actually  used  by  the 
company  in  the  operation  of  such  railroad,  or  kept  for  the  use 
thereof  in  the  transaction  of  such  increased  business  as  may  be 
reasonably  anticipated  in  the  near  future,  is  taxable  only  as  adding 
value  to  the  mileage  of  the  main  line  and  side  track  of  sucti  rail- 
road, under  the  provisions  of  chapter  77,  Comp.  St.,  entitled 
**  revenue."     Id. 

In  providing  for  the  taxation  of  certain  corporations,  the  4th 
section  of  the  Act  of  June  7th,  1879  declares :  "  If  the  dividend 
or  dividends  made  or  declared  by  such  company  or  association  as 
aforesaid,  during  any  year  ending  with  the  first  Monday  of  No- 
vember, amount  to  six  or  more  than  six  per  centum  upon  the  par 
value  of  its  capital  stock,  then  the  tax  to  be  at  the  rate  of  one 
half  mill  upon  the  capital  stock  for  each  one  per  centum  of  divi- 
dend so  made  or  declared ;  if  no  dividend  be  made  or  declared,  or 
if  the  dividend  or  dividends  made  or  declared  do  not  amount  to 
six  per  centum  upon  the  par  value  of  said  capital  stock,  then  the 
tax  to  be  at  the  rate  of  three  mills  upon  each  dollsur  of  a  valua- 
tion of  the  said  capital  stock,  made  in  accordance  with  the  pro- 
visions of  the  second  section  of  this  act."  The  second  section 
provides:  "In  case  the  dividend  or  dividends  made  or  de- 
clared on  either  its  common  or  preferred  stock  during  the 
year  ending  as  aforesaid  shall  amount  to  less  than  six  per  cen- 
tum upon  the  par  value  of  the  said  common  or  preferred  stock,  the 
treasurer  and  secretary  thereof  .  .  •  shall  between  tlie  first  and 
fifteenth  days  of  November  of  each  year  in  which  no  dividend  has 
been  made  or  declared  .  .  .  estimate  and  appraise  the  capital  stock 
of  such  company  upon  which  no  dividend  nas  been  made  or  de- 
clared ...  at  its  actual  value  in  cash,  not  less,  however,  than  the 
average  price  which  said  stock  sold  for  during  said  year,  and  not 
less  than  the  price  or  value  as  indicated  or  measured  by  the  amount 
of  the  dividends  made  or  declared:  .  .  .  Provided,  that  if  the 
auditor  general  or  state  treasurer,  or  either  of  them,  is  not  satisfied 
with  the  valuation  so  made  and  returned,  they  are  hereby  author- 
ized and  empowered  to  make  a  valuation  thereof,  and  to  settle  an 
account  on  the  valuation  so  by  them  made  for  the  taxes,  penalties 
and  interest  due  the  Commonwealth  thereon."  On  an  appeal  from 
a  settlement  made  by  said  officers,  Hdd^  that  for  the  purpose  of 
such  an  assessment  by  the  officers  of  the  state  of  the  corporation 
the  "  actual  value  in  cash  "  of  the  stock,  is  to  be  ascertained  by  the 
prices  at  which  it  sold  between  the  1st  and  the  15th  of  November, 
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and  not  by  the  average  sales  during  the  year  ending  on  the  first 
Monday  of  November.  Fenna.  R.  Co.  v.  Commonwealth,  94  Pa. 
St.  474. 

The  resolt  of  a  suit  for  the  taxes  of  particular  years  is  not  res  judi- 
cata in  subsequent  suits  between  the  same  parties  for  taxes  of  other 
years,  and  the  decisions  upon  legal  questions  arising  in  the  first 
case  are  important  only  as  precedents.  L.  S.  &  M.  8.  K.  Go.  v. 
People,  46  Mich.  193. 

W  here  a  statute  requires  a  corporation  to  be  taxed  at  a  certain 
rate  upon  its  capital  and  on  loans  employed  in  the  State,  and  the 
Auditor  6enei-al  merely  computes  the  amount  of  the  tax  on  tlie 
basis  of  reports  made  to  him  by  the  company,  but  without  passing 
judgment  upon  their  correctness,  the  State  is  not  precluded  from 
enforcing  payment  of  the  correct  amount.     Id. 

The  State  is  not  concluded  by  the  mere  non-action  of  one  of  its 
officers,  if  he  has  not  ascertained  the  facts^  and  passed  judg- 
ment.   Id. 

Where  both  parties  desire,  and  the  public  interest  demands,  that 
a  court  pass  upon  the  merits  of  a  case,  and  preliminary  objections 
do  not  go  to  the  jurisdiction,  the  main  case  may  be  disposed 
of.    Id. 

A  railway  company  is  taxed,  not  for  the  face  of  the  bonds  upon 
which  it  negotiates  a  loan,  but  for  the  amount  of  the  loan. 

Stock  dividends  and  issues  of  stock  proportioned  to  that  pre- 
viously held  by  shareholders,  must  stand  on  the  same  footing  wiUi 
original  stock  and  should  be  taxed  as  far  as  it  is  considered  paid 
in.     Id. 

The  general  railroad  law,  in  permitting  the  consolidation  of  rail- 
road companies  within  the  State  with  others  beyond  its  boundaries, 
contemplates  leaving  the  domestic  company  in  its  original  position 
as  to  stock  and  loans,  and  annexing  to  its  capital  and  loans  those 
additions  which  are  made  proportional  to  the  original  amounts.   Id. 

Interest  upon  money  withheld  is  allowed  either  because  there  is 
an  express  or  implied  promise  to  pay  it,  or  as  damages ;  but  no 
promise  can  be  implied  until  the  principal  falls  due,  and  it  is  not 
allowable  as  damages  if  there  has  been  no  final  understanding  as  to 
how  miich  is  to  be  paid.    .Id. 

Interest  upon  the  amount  of  a  tax  which  it  is  claimed  should 
have  been  paid,  cannot  be  allowed  where  the  amount  claimed  has 
never  been  levied  and  is  not  therefore  in  default    Id. 
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Thb  mode  of  citing  the  American  and  English  Railroad  Cases  will  be  as  fol- 
lows! 

13  Am.  &  Eng.  R.  R.  Cas. 


ACKNOWLEDGXEHTS. 

See  Chattel  Mobtgagbs. 

ACT  OF  ASSEMBLY. 

See  Statute. 

A0EKCY  AND  AGENTS. 

Company  bound  by  contract  entered  into  in  good  faith  without  knowledge  of 
lack  of  authority  on  part  of  agent.    Gano  f>.  Chicago  &  N.  W.  R.  Co.,  xiii.  182. 

Notice  of  killmg  of  cattle  may  be  served  on  station  agent.  Smith  i>.  Chicago, 
etc,  R  Co.,  xiii.  634. 

Notice  to  station  agent  that  owner  of  lands  was  fencingthem  and  desired  cat- 
tle guards  is  sufficient.    Heskett  v.  Wabash,  St.  L.  &  P.  R.  Co.,  xiii.  649. 

AXEKBXEKT. 

Order  overrulingmotion  to  substitute  plaintiff's  assignor  as  real  party  in  in- 
terest sustained.     Vimont  v.  Chicago  &  N.  W.  R.  Co.,  xiii.  176. 

Action  of  court  after  Judgment  by  default  in  allowing  amendment  in  defend- 
ant's corporate  name  from  "  railway"  to  "  railroad"  sustained,  where  officers  had 
full  notice  of  action  and  opportunity  to  defend.  Chicago  &  Ind.  Air  Line  R. 
Co.  D,  Johnson,  xiii.  181. 

In  action  for  killing  cattle,  bill  of  particulars  may  be  amended  after  verdict 
by  inserting  allegation  that  company  has  failed  to  construct  fence.  Kansas  City, 
etc.,  R.  Co.  V.  Haves,  xiii.  697. 

In  action  for  killing  cattle  on  unfenced  road,  complaint  may  be  amended  after 
verdict  by  alleging  that  cattle  were  killed  by  defendant's  trains.  Baltimore,  etc., 
R.  Co.  V.  Eriger,  xiii.  602. 

ANIMALS. 

See  Fences. 
General  Principles  of  Liabilitt. 

In  order  to  fix  upon  company  statutory  liability  for  killing  cattle  at  crossing, 
it  must  be  shown  that  the  signals  were  not  eiven,  and  that  the  killing  resulted 
therefrom.  If  this  is  not  shown,  other  evioence  of  negligence  is  insSmissible. 
Bi-axton  v,  Hann.  &  St.  J.  R  Co.,  xiii.  494. 

In  common  law  action  for  killing  cattle,  plaintiff  may  prove  failure  to  give 
sisals  on  approaching  public  crossing.  Braxton  t).  H.  &  St.  J.  R.  Co.,  xiii.  494. 

Failure  to  sound  signals  on  approa&ing  crossing  as  required  by  statute  does 
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not  render  compaay  liable  where  injuries  complained  of  were  not  caused 
thereby.     Atchison,  T.  &  S.  F.  R  Co.  v.  Moigan,  xiii.  4d9. 

Instruction  that  if  effect  of  giving  statutory  signal  on  approaching  crossing 
was  to  drive  stock  towards  track,  the  giving  of  the  signal  was  negligent,  is  er- 
roneous.   Manhattan,  etc.,  R  Co.  v.  Stewart,  xiii.  603. 

It  is  error  to  charee  that  it  is  negligent  to  run  train  at  ni^ht  at  such  speed  that 
it  cannot  be  stopped  within  distance  the  headlight  would  discover  objects  on  the 
road.    L.  &  K.  K.  R  Co.  e.  Milam,  £zr.,  ziiL  507. 

Duty  of  engineer  of  passenger  train  on  seeing  cattle  near  the  track  in  advance. 
Missouri  Pac.  R  Co.  «.  Reynolds,  xiii.  510. 

Is  only  an  "  obstruction  when  in  actual  position  to  be  struck,  not  when  on 
some  other  part  of  right  of  way.   L.  N.  &  Gt.  N.  R  Co.  o.  Beidmond,  xilL  515. 

Where  engineer  perceives  cattle  ahead  near  bridge  he  need  not  check  or  re- 
tard train  because  cattle  may  run  on  bridge.  He  must  use  proper  care  in  the 
premises.    L.  &  N.  R  Co.  d.  Ganote,  xiii.  519. 

There  must  be  fair  preponderance  of  evidence  of  negligence.  Smith  9.  Chicago, 
etc.,  R  Co.,  xiii  584. 

Railroad  company  not  liable  for  killing  of  cattle  Attracted  to  depot  by  hay 
loaded  on  cars,  where  cars  are  not  permitted  to  stand  an  unreasonable  time. 
SchooUng  V  St  L.,  K.  C.  &  N.  R  Co.,  xiii.  586. 

Where  gateway  is  left  open  and  animals  escape  to  right  of  way,  and  bdng 
frightened  by  approaching  train  run  against  barbed  wire  fence  and  are  injured: 
Il3d,  that  question  of  negligence  is  for  jury.  Savage  v,  Chicago,  M.  &  St.  P.  R 
Co.,  xiiL  5dd. 

Where  mule  jumped  on  track  in  front  of  moving  train  and  then  on  trestle,  in 
lumping  from  whicn  it  was  killed,  company  is  not  liable  where  train  is  stopped 
before  reaching  trestle.    Holder  «.  Chicago,  etc.,  R  R  Co.,  xiii.  567. 

Proof  of  injury  constitutes  prima  fade  case,  and  throws  on  defendant  burden 
of  proof  that  there  has  been  no  negligence.  Western  Md.  R  R  Co.  v.  Carter, 
xiii.  578. 

Where  reckless  mismanagement  is  alleged  in  nmning  the  train,  the  number  of 
brakemen  on  it  may  be  considered.  McDonald  v,  Chicago  &  N.  W.  R  Co., 
xiu.  585. 

FENCsa. 

Where  animal  is  killed,  having  entered  on  track  at  place  not  fenced  on 
either  side,  but  where  it  is  practicable  to  fence  on  one  side  only,  the  company  is 
not  liable  under  the  statute.    Indiana,  B.  &  W.  R  Co.  v.  Leak,  xiiL  521. 

Where  stock  is  killed  at  point  where  nulroad  is  not  fenced,  a  prima  facie  pre- 
sumption of  negligence  arises.    Wymore  i;.  Hannibal,  etc.,  R.  Co.,  xiii.  524. 

Track  need  not  be  fenced  in  town  limits  where  land  is  not  laid  ofT  into  lots 
and  blocks  with  alleys  and  streets.    Wymore  v,  Hannibal,  etc.,  R  Co.,  xiii.  524. 

Track  must  be  fenced  within  corporate  limits  of  town  outside  of  first  street  or 
alley.     Coyle  ©.  Chicago,  M.  &  St.  P.  R  Co.,  xiii.  526. 

Company  must  fence  crossing  of  private'  road.  Pittsburg  &  L.  E.  R  Co.  e. 
Cunnington,  xiii.  529. 

Company  not  bound  to  fence  private  crossing  used  as  public  one.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Griffls,  xiii.  632. 

Where  injury  occurred  a  mile  and  a  quarter  from  station,  jury  may  infer  that 
spot  was  not  within  station  grounds  and  hence  that  company  was  bound  to 
fence.     Smith  v.  Chicago,  M.  &  St.  P.  R  Co.,  xiii.  584. 

Where  complaint  averred  that  animal  was  killed  ''where  defendant  had  a 
right  to  fence,  but  did  not  fence,"  and  it  did  not  appear  from  the  evidence  that 
animal  was  killed  by  reason  of  want  of  fence,  the  case  should  not  go  to  the  jury. 
Gilman  v.  Sioux  City  &  Pac.  R  Co.,  xiii.  538. 

Where  railroad  company  must  fence,  it  is  not  bound  to  provide  convenient 
places  for  animals  to  leave  track  when  once  on.  Gilman  v.  Sioux  City  &  Pac. 
R  Co.,  xiii.  688. 

Cattle-guards  must  be  sufficient  to  prevent  in^ss  and  egress  of  ftnimals  from 
premises.    Missouri  Pac.  R.  Co.  o.  Manson,  xiii.  540. 
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Cattle-guards  must  extend  whole  width  of  right  of  way,  at  first  point  where 
they  will  not  interfere  with  necessities  and  conyeniences  of  public  and  company. 
Missouri  Pac.  R.  Co.  e.  Manson,  xlii.  640. 

Company  must  erect  and  keep  in  repair  cattle  guards  at  point  where  track  en- 
ters enclosure.  On  default,  owner  of  land  may  erect  and  keep  in  repair  such 
cattle-guards,  hut  is  not  guilty  of  contributory  negligence  in  failing  to  do  so. 
Texas  &  St.  L.  R.  R.  Co.  v.  Young,  xiii.  544. 

Pit  under  track  is  not  a  sufficient  cattle-guard.  Missouri  Pac.  R.  Co.  v.  Man- 
son,  xiii,  640;  Hesketti?.  Wabash,  etc.,  R.  Co.,  xiii.  549. 

Where  railroad  is  constructed  over  unimproved  lands,  which  are  afterwards 
improved,  cattle-guards  must  be  constructed.  Heskett  v.  Wabash,  St.  L.  &  P. 
B.  Co.,  xiii.  549. 

Cattle-guards  must  extend  the  whole  width  of  the  right  of  way.  Heskett  v. 
Wabash,  St.  L.  &  P.  R  Co.,  xiii  649. 

Notice  to  station  agent  that  owner  of  lands  was  fencing  them  and  desired  cat- 
tle-guards is  sufficient.    Heskett  v.  Wabash,  St.  L.  &  P.  B.  Co.,  xiii.  649.  * 

Trust  company  operating  railroad  liable  for  killing  of  animals  by  reason  of 
defective  fences.    Farrell  v.  Union  Trust  Co.,  xiii.  652. 

Where  land  owner  accepts  new  win^  fences  as  part  of  line  of  fence,  he  is  bound 
to  keep  same  in  repair;  not  excused  from  such  duty  because  company  occasion- 
ally repairs  fence.    Pittsburg,  etc.,  R  Co,  v.  Heiskell,  xiii.  659. 

Company  in  fault  in  not  restoring  within  two  months  fences  washed  away  by 
flood.    Fritz  9.  Kansas  City,  etc.,  R  Co.,  xiii.  658. 

Company  only  bound  to  use  proper  diligence  to  keep  fence  in  repair.  If  in 
spite  of  tlus,  cattle  break  through,  company  is  not  liable.  Case  v,  St.  Louis  & 
San.  P.  R  Co.,  xiii.  664. 

Where  fence  is  not  securely  maintained,  burden  is  on  company  to  show  that 
it  is  not  bound  to  maintain  it  at  that  point  Cincinnati,  etc.,  R  Co.  f.  Ford,  xiii* 
571. 

Where  horse  driven  on  highway  beside  track  was  frightened  by  passing  train 
and  ran  on  track  and  was  hurt:  Mdd,  that  whether  failure  to  fence  the  track  was 
or  was  not  proximate  cause  of  injury  was  for  jury.  Maher  9.  Winona  &  St.  P. 
R  Co.,  xiii.  672. 

Where  fence  is  out  of  repair,  company  cannot  escape  liability  by  proving  that 
it  had  no  notice  of  defect    Pittsburgh,  C.  &  St.  L.  R  Co.  v.  Smith,  xiii.  679. 

Company  is  bound  to  fence  as  against  estrays  and  cattle  trespassing.  Watier 
f>.  Chicago,  M.  &  St  P.  R  Co.,  xiii.  682. 

Where  company  has  erected  no  fences,  and  cattle  are  driven  purposely  on 
track,  the  company  is  liable  for  reckless  mismanagement  of  train.  McDonald  v, 
Chicago  &  N.  W.  R  Co.,  xiU.  685. 

Independent  of  statute  a  railroad  company  is  not  bound  to  fence  its  line.  In 
this  case:  Held,  not  bound  to  fence  unless  so  ordered  by  railroad  commissioners. 
Campbell  v.  N.  Y.  &  N.  E.  R  R  Co.,  xiii.  689. 

Land  owner  may  entertain  action  against  railroad  company  for  injury  to  hia 
crops  caused  by  cattle  straying  through  failure  of  company  to  construct  cattle- 
guards.    St.  Louis  &  San  F.  R  Co.  v.  Sharp,  xiii.  595., 

The  evidence  not  held  to  show  that  the  killing  was  in  town  limits  or  in  depot 

S'ounds  where  company  was  not  bound  to  fence.  Kansas  City,  etc.,  R  Co.  v, 
ayes.  xiii.  697. 

Company  is  bound  to  fence  road  at  crossing  of  private  way.  Baltimore,  etc., 
R  Co.  i>,  Eri^er,  xiii.  602. 

Where  land  owner  builds  and  maintains  fence,  the  company  is  not  liable  other- 
wise than  as  if  it  built  and  maintained  it.  Hoverka  v.  Minneapolis,  etc.,  R  Co., 
xiii.  606. 

Where  injury  occurred  after  company  ceased  to  own  and  control  road,  it  is 
not  liable.    Western  R  Co.  v,  Huss,  xiii.  648. 

Evidence  sufficient  to  justify  jury  in  finding  that  company  was  bound  to 
fence  at  point  where  cattle  were  killed.  Sohlengehler  v.  Chicago,  M.  &  St  P. 
R  Co.,  xUi.  649. 
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Company  must  keep  road  sufficiently  fenced.  Bennett  e.  Wabash,  etc,  R  Co., 
xiii.  649. 

Company  liable  for  killing  of  cow  pastnred  in  field  adjoining  track  by  per- 
mission of  owner,  when  same  is  occasioned  by  failure  to  fence.  St.  Louis,  etc., 
R.  Co.  9.  Dudgeon,  xiii.  649. 

Reasonable  partition  fences  only  need  be  constructed  to  be  approTcd  by  niil- 
road  commissioners.    Dayidson  «.  Mich.  Cent.  R  Co.,  xiii.  650. 

What  diligence  company  is  bound  to  use  to  keep  fences  in  repair.  Ey&iis  v. 
St.  Paul,  etc..  R  Co.,  xiiL  658. 

Cattle  straying  at  large  without  owner's  fault  were  killed  at  a  point  where 
railroad  company  had  failed  to  fence.  The  con^pany  was  held  liable.  Union 
Pac.  R  Co.  «.  Bfigh,  xiiL  658. 

COHTREBUTOBT  NBOLIOENCB. 

The  doctrine  of  comparative  negligence  denied  as  applied  to  injuries  to  live 
stock.    Atchison,  T.  &  S.  F.  R  Co.  v.  Morgan,  xiii.  499. 

It  is  not  contributory  negligence  for  land  owner  to  fail  to  maintain  cattle- 
guards  at  company's  expense.    Texas  &  Pac.  R.  Co.  v.  Toung,  xiiL  544 

Where  land  owner  accepts  new  wing  fences  as  part  of  line  of  fence  and  fails 
to  keep  same  in  repair,  he  is  guilty  of  contributory  negligence.  Burden  of  prov- 
ing such  negligence  is  on  company,  and  cannot  be  inferred  from  mere  fact  that 
cattle  are  killed.    Pittsburgh,  etc.,  R.  Co.  v,  HeiskeU,  xiiL  655. 

Where  company  failed  in  pursuance  of  contract  with  land  owner  to  keep 
fences  in  repair:  Held,  not  contributoir  negligence  for  land  owner  to  pasture 
cattle  in  field  though  he  knew  of  detective  fences.  C,  C,  C.  &  L  R  Co.  v. 
Scudder,  xiii.  561. 

Mere  allowing  cattle  to  stray  unattended  is  not  contributory  negligence  if  the 
killingcould  have  been  avoided  by  reasonable  and  proper  care  on  defendant's 
part.  Western  Md.  R.  R,  Co.  v.  Carter,  xiii.  573, 

Where  fence  is  defective  it  is  not  contributory  negligence  for  land  owner  to 
pasture  live  stock  on  adjacent  lands,  though  he  knows  of  defect  in  fence.  Pitts- 
burgh, C.  &  St.  L.  R  C!o.  u  Smith,  xiii.  679. 

Where  company  fails  to  provide  fences  and  cattle-guards,  mere  permitting  of 
cattle  to  stray  in  town,  contrary  to  law,  is  not  contributory  negligence.  Watier 
V.  Chicago.  M.  &  St.  P.  R  Co.,  xiii.  582. 

Where  adjoining  land  owner  permits  cattle  to  run  in  field,  knowini?  fence  to 
be  defective,  this  is  not  per  se  contributory  negligence.  Evans  «.  St.  Paul.  etc.. 
R  Co.,  xiii.  653. 

When  fence  appears  sound,  owner  of  cattle  is  not  guilty  of  contributory  neg- 
ligence in  turning  cattle  into  adjoining  field.  Union  Pac.  R  Co.  c.  Schwenck, 
xiii.  658. 

Plaintiff  left  gate  open  through  which  stock  escaped  on  to  the  track  and  were 
killed:  Held,  plaintiff  was  guilty  of  contributory  negligence.  Richardson  «.  C. 
&  N.  W.  R  Co.,  xiii.  654. 

PRACnCB  AND  PLEADING. 

Notice  of  killing  of  cattle  may  be  served  upon  station  agent.  Smith  v,  Chi- 
cago, etc.,  R.  Co.,  xiii.  584. 

Averments  of  complaint  held  sufficient  after  verdict  to  show  that  stock  entered 
on  track  at  a  point  not  within  incorporated  city  or  town.  Farrell  v.  Union 
Trust  Co.,  xiii.  552. 

Where  petition  avers  that  road  was  unfenced,  and  that  defendant  had  a  ri^ht 
to  fence  at  the  spot,  it  will  be  construed  to  describe  absence  of  fence  causedby 
destruction  or  removal.    Fritz  v.  Kansas  City,  etc.,  R.  Co.,  xUi.  558. 

Where  cow  was  killed,  owner  sued  for  damages  and  joined  a  count  in  trover. 
The  verdict  was  for  the  value  of  the  cow  as  beef  after  the  accident.  Eeld,  error 
Sampsell  v.  C.  &  G.  T.  R  Co.,  xiii.  591. 

Where  bill  of  particulars  stated  cause  of  action  at  common  law  for  killing  of 
animal,  but  failed  to  state  the  gist  of  statutory  cause  of  action,  a  failure  to  con- 
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struct  a  lawful  fence:  Held,  the  bill  might  be  amended  in  latter  respect  after 
yerdict.    Kansas  City,  etc.,  R  Co.  9.  Hayes,  xiii.  597. 

Statutory  right  of  action  for  killing  animal  on  unfenced  part  of  road  is  as- 
signable.   Louisville,  etc.,  R.  Co.  «.  Goodbar,  xiii.  599. 

Quoting  to  juiy  of  statutes  inapplicable  to  case:  HM,  not  to  have  misled 
them.    AJuisas  City,  etc.,  R  Co.  v.  Hay,  xiii.  600. 

In  action  for  killing  cattle  on  unfenced  road,  complaint  may  be  amended 
after  verdict  by  alleging  that  cattle  were  killed  by  the  defendant's  train.  Bal- 
timore, ect.,  R  Co.  «.  Kriger,  xiii.  602. 

Clium  for  damages  must  be  in  writing,  and  must  be  presented  to  officer;  not 
sufficient  to  present  it  to  ''station  boss.'^  Ala.  Gt.  S.  R  Co.  9.  Killian,  xiii.  648. 

Complaint  averring  that  animal  entered  on  track  at  point  where  it  was  not 
securely  fenced  is  suficient.    Louisville,  etc.,  R.  Co.  v.  Overman,  xiii.  648. 

Variance  between  value  of  animal  alleged  and  proved  held  immaterial. 
Louisville,  etc.,  B.  Co.  v.  Overman,  xiii.  648. 

Claim  is  barred  where  claim  is  not  presented  and  suit  begun  within  six  months 
of  the  killing.    Ala.  Gt.  S.  R  Co.  v.  Eallian,  xiii.  648. 

Where  several  cattle  killed  by  several  trains,  jury  need  not  find  which  train 
killed  each  head  of  stock.    Lawson  9.  C,  R  I.  &  r.  B.  Co.,  xiii.  648. 

Jur^  cannot  pass  upon  question  of  costs.  Libby  v,  Chicago,  M.  &  St.  P.  R 
Co.,  xiii.  649. 

Service  of  notice  on  station  agent  is  sufficient  Sohlengehler  «.  Chicago,  M. 
&  St,  R  B.  Co.,  xiii.  649. 

What  sufficient  allegations  as  to  killing  of  cow  through  want  of  fence  to 
warrant  recovery.    St.  Louis,,  etc.,  R  Co.  v.  Dudgeon,  xiu.  649. 

Demand  is  not  void  because  it  fixes  the  value  01  animal  killed  at  too  high  a 
rate.    Missouri  Pac.  B.  Co.  v.  Olney,  xiii.  650. 

Petition  may  unite  allegations  of  negligence  in  not  sounding  signals  and  in 
running  train.    Lynn  v,  Chicago,  etc.,  R.  Co.,  xiii.  651. 

.  Allegations  in  petition  as  to  failure  to  fence  and  negligence  in  running  train 
held  sufficient  Beecher  v.  Missouri  Pac.  R  Co.,  xiii.  651 ;  Mack  9.  St.  Louis, 
etc..  R.  Co.,  xiii.  651. 

Where  complaint  alleges  that  cattle  strayed  on  track  where  there  was  no 
fence,  there  need  not  be  iJleg^ation  that  the  failure  to  fence  caused  the  injury. 
Turner  v.  Mo.  Pac.  R  Co.,  xiii.  653. 

When  complaint  construed  to  aver  that  injury  was  occasioned  by  failure  to 
fence,  and  that  cattle  were  killed  in  township  where  suit  is  brought.  Kronski 
c.  Mo.  Pac.  B.  B.  Co.,  xiii.  652. 

Where  animals  are  killed  by  reason  of  defective  fences,  complaint 'need  not 
aver  that  defects  were  permitted  to  remain  too  long.  Chubbuck  v,  Hannibal  & 
St  J.  B.  Co.,  xiii.  652. 

Necessary  averments  and  proof  of  negligence  in  killing  animals.  O.  A.  &  M. 
R  Co.  V,  Miles,  xiii.  654 

Damages. 

Where  owner  of  cattle  killed  uses  or  gives  carcass  away,  value  will  be  de- 
ducted from  damages.    Case  v,  St.  Louis  &  San  F.  B.  Co.,  xiii.  564. 

In  action  for  injur3r  to  crops  occasioned  by  failure  to  errect  cattle  guards, 
plaintiff  may  include  in  damages  the  value  of  his  services  in  driving  out  and 
nerding  the  trespassing  stock.     St.  Louis  &  San  F.  B.  Co.  v.  Sharp,  xiii.  595. 

Gooa  qualities  of  cow  affecting  market  value  may  be  shown  to  increase 
damages.    St.  Louis,  etc.,  B.  Co.  o.  Dudgeon,  xiii.  649. 

In  this  case  the  plaintiff  was  held  to  be  entitled  to  recover  an  attorney's  fee. 
Missouri  Pac.  R  Co.  v.  Olnev,  xiii.  650. 

Where  horse  hurt,  value  of  his  services  if  he  had  not  been  injured  is  inadmis- 
sible. The  reduced  value  of  the  horse  is  the  measure  of  damages.  Davidson  v. 
Michigan  Cent  B.  Co.,  xiii.  650. 

Petition  for  double  damages  will  not  prevent  recovery  of  single  damages. 
Scott  V,  St  Louis,  etc.,  B.  Co.,  xiii.  651. 
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Where  error  is  assigned  to  improper  rulinff,  but  ibBsignment  is  not  alluded  to 
on  argument,  judgment  will  not  be  reyersed.  Beeson  v.  C,  R«  L  &  P.  R.  Co., 
xiii.  45. 

Objection  to  defective  return  of  service  of  process  cannot  be  made  on  i^peal. 
Shenandoah  V.  R  Co.  i;.  Griffith,  xiii.  120. 

Appellate  court  will  pass  only  upon  questions  of  law  arisingout  of  bills  of 
exception  to  rulings  of  court  below.  Commonwealth  v.  Lehigh  v.  R.  Co.,  xiiL 
347. 

The  cause  argued  not  the  cause  from  which  appeal  was  taken.  Hodnett  s. 
Central  R.  &  B.  Co.  of  Qa.,  xiii.  656. 

Order  denying  application  of  Attorney-General  made  after  judgment  in  tax 
suit  is  appealable.    Sacramento  v.  Centiul  Pac  R.  Co.,  xiii.  660. 

ABSEStMSSXT. 

SeeTAxsa 

Land  owned  by  railroad  company  in  fee  for  freight  and  side  tracks,  well  sit- 
uated for  manufacturing  purposes,  is  liable  to  a  city  assessment  for  a  public 
sewer.    New  York,  etc.,  R  Co.  v.  New  Britain,  xiii.  400. 

Mere  probability  that  such  land  will  continue  to  be  held  for  railroad  purposes 
does  not  exempt  it  from  assessment  New  York,  etc.,  R  Co.  v.  New  Britain, 
xiii.  400. 

Railroad  company  crossing  street  by  deep  cutting  not  liable  to  assessment  for 
paving.    Great  Eastern  R  Co.  f>.  Hackney  District  Board  of  Works,  xiii.  404. 

A  railroad  company  havinff  rigbt  of  way  only  on  street  cannot  be  assessed  for 
improvement  thereof.  SouUi  I^k  Commissioners  v.  Chicago,  B.  &  Q.  R  Co., 
xih.  415. 

Portion  of  track  of  street  railroad  in  street  not  assessable  for  expenses  of  pav- 
ing.   State  e.  Ramsey  Co.,  xiii.  419. 

A88IGV1IZHT. 

Statutory  right  of  action  for  killing  animal  on  unfenoed  part  of  road  is  assign* 
able.    Louisville,  etc.,  R  Co.  v.  Goodbar,  xiii.  690. 

ATTACHMEHT. 

See  GABinsHMENT. 

ATTOBVET-GEITESAL. 

May  assume  control  of  actions  to  recover  delinquent  taxes.  Sacramento  «. 
Central  Pac.  R  R.  Co.,  xiii.  660. 

BACXIH0  TSAIH8. 

See  Signals. 

BELLS. 

See  Signals. 

BOHBS. 

See  Municipal  Subscbiftignb. 

Statute  authorizing  bondholders  to  vote  construed  not  to  require  re-r^gistra- 
tion  of  the  bonds.    Hendrie  v.  Grand  Trunk  R  Co.,  xiii.  62. 

Statute  giving  bondholders  right  to  vote  construed  to  confer  right  to  vote  on 
all  matters  both  at  gener^  and  special  meetings.  Hendrie  v.  Grand  Trunk  R 
Co.,  xiii.  62. 

Statute  authorized  railroad  company  to  enter  into  agreement  to  lease  with 
assent  of  majority  of  shareholders:  Heii,  that  holders  of  re^tered  bonds  might 
vote  on  the  question.    Hendrie  9.  Grand  Trunk  R.  Co.,  xih.  62. 

Officer  may  take  and  enforce  bonds  given  him  to  secure  loan  to  corporation. 
Duncomb  v.  N.  Y.,  H.  &  N.  R  Co.,  xiii.  84. 

Act  of  officer  in  depositing  bonds  given  to  him  to  secure  loan  with  other 
bonds  to  secure  performance  of  contract  by  company  does  not  waive  his  rights 
thereto.    Duncomb  v,  N.  Y.,  H,  &  N.  R.  Co.,  xiii.  84. 
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BOOKS. 

See  Rbcobds. 

BSAHCH  B0AB8. 

Company  not  liable  for  inlury  by  fire  resulting  from  use  of  locomotive  on 
branch  road,  where  proper  diligence  and  care  are  exercised.  Brown  e.  Atlanta 
&  Air  Line  R.  Co.,  ziii.  479. 

BBID6E. 

Right  of  Northern  Pacific  Railway  Co.  to  build  bridges  on  its  route  over 
navigable  streams  affirmed,  subject  to  judgment  of  court  that  navigability  of 
stream  is  not  affected.     Hughes  v.  Northern  Pac.  R.  Co.,  xiii.  157. 

Railroad  bridge  in  Iowa  held  to  be  properly  assessed  for  taxation  by  local 
authorities  and  not  by  State  board.  Chicago,  M.  &  St.  P.  R.  Co.  v,  Sabula,  xiiL 
443. 

GAHABA. 

As  to  the  transfer  of  Nova  Scotia  railways  to  the  Dominion  of  Canada. 
Western  Cos.  R.  Co.  «.  Windsor,  etc.,  R  Co.,  xiii.  657. 

CASBIEBS. 

See  Passbngbrs. 

Company  not  held  liable  as  carrier  for  loss  of  cotton  by  fire  stored  on  platform 
close  by  track  and  intended  to  be  delivered  for  transportation,  but  not  actually 
receipted  for.    Brown  v.  Atlanta  &  Air  Line  R  Co.,  xiii.  479. 

CATTLE. 

See  Andcals. 

CATTLE  OTTABSS. 

See  Animals;  Fences. 

CATT8E— FBOXIXATE  ANP  BEMOTE. 

See  Pboxdcatb  Ain>  Reicotb  Cause. 

CHAVGEBT. 

SeeEquiTT. 

CHABTEB. 

Act  requiring  passenger  trains  to  stop  at  all  county  seats  is  not  unconstitu- 
tional as  mfringing  charter.    Chicago  &  Alton  R  Co.  v.  People,  xiii.  43. 

From  Congress  of  Northern  Pac.  Ry.  Co.,  construed  strictly.  Hughes  v. 
Northern  Pac.  Ry.  Co.,  xiii.  157. 

Reserved  power  to  alter,  amend  or  repeal  laws  under  which  corporation  is 
formed  does  not  warrant  State  in  exercising  control  over  property  except  through 
franchise  and  as  property  of  individuals.  Co.  of  Santa  CLm  v.  Southern  Pac. 
R.  Co.,  xiii.  182. 

Where  charter  contains  clause  exempting  property  and  shares  of  corporation 
from  taxation,  no  tax  can  be  imposed  on  gross  receipts  or  capital  stock.  Worth 
V,  Wilmington  &  W.  R  Co.,  xiii.  286. 

Where  ori^nal  charter  provision  exempting  from  taxation  is  invalid,  sub- 
sequent law  imposing  tax  is  not  unconstitutional.  Louisville  &  N.  R  Co.  v. 
Palmes,  xiii.  880. 

CHATTEL  X0BT0A0E8. 

Acts  as  to  acknowledgments  of  chattel  mortgages  have  no  reference  to  mort- 
gages of  railroad  property.    Cooper  9.  Corbin,  xiii.  894. 

CEILBBEH. 

Duty  of  boy  ten  years  of  age  at  railroad  crossing.    How  far  his  age  may  be 
considered  in  estimating  how  far  he  was  misled  or  confused.    The  question  of 
his  contributory  negligence  left  to  the  Jury.    Barry  v.  N.  T.  C.  &  H.  R  R  Co 
3diL615. 
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CITIZEVIHIP. 

Qusre  as  to  citizenship  of  corpoiatioa  chartered  by  CongreM.  Hughes  «. 
Northern  Pac.  R.  Co.,  xiiL  157. 

Corporation  of  foreign  State  construed  to  be  made  a  domestic  corporaUon,  and 
therefore  not  entitled  to  remove  to  U.  S.  courts  a  suit  institute  against  iL 
Mempliis  &  C.  R  R.  Co.  9.  Alabama,  xiii.  172. 

COETT. 

See  Animals;  Fences;  MuNiciPALrrT;  Obdinahgb. 

COXMOM  CABBIEB& 

See  Cabbzbbs;  PAssENesus. 

OOHMXCTUG  LIHSS. 

Companies  with  connectinr  lines  cannot  contract  with  eadi  other  to  share 
jointly  through  riska  How  far  agreement  for  joint  collection  of  fra^t  and 
tolls  is  illegal.    State  ex  rel.  v.  Concord  R  Corp.,  zilL  94. 

Transfer  of  Nova  Scotia  railwajrs  to  the  Dominion  of  Canada  was  subiect  to 
existing  traffic  arrangements.  Western  Cos.  R  Co.  o.  Windsor,  eic.,  R  Co., 
xiiL  657. 

C0M80LIDATI0M. 

Unsecured  indebtedness  of  one  of  old  companies  becomes  on  conaolidatioa 
unsecured  indebtedness  of  new  company.  Tysen  «.  Wabadi,  St.  L.  &  P.  R 
Co.,  xiii.  184 

What  sufficient  to  make  unsecured  indebtedness  of  old  company  lien  on  prop- 
erty of  consolidated  company.    Tysen  «.  Wabash,  St.  L.  ft  P.  R  Co.,  xiii.  131 

Corporation  consolidating  with  corporations  of  other  States:  BM,  under  cir- 
cumstances,  not  to  be  taxable  according  to  general  law,  but  by  terms  of  original 
charter.    State  Treasurer  «.  Auditor-General,  xiii.  d96. 

Power  of  State  to  authorize  consolidation  of  railroad  corporations.  Stale 
Treasurer  v,  Auditor-Gkneral,  xiii.  d96. 

Where  a  corporation  of  the  State  consolidates  with  corporation  of  another 
State,  the  new  company  has  all  the  powers  of  the  old  State  corporation.  Cooper 
V.  Corbin,  xiii.  894 

Does  not  terminate  statutory  exemption  from  taxation.  International,  etc.,  R 
Co.  V.  Anderson  Co.,  xiii.  660. 

How  stock  and  loans  of  company  are  taxed,  which  consolidates  with  company 
of  another  State.    L.  S.  &  M.  S.  R  Co.  «.  People,  xiiL  666. 

COMSTITirriOHAI  LAW. 

See  Taxes  and  Taxation. 

Act  requiring  passenger  trains  to  stop  at  county  seats  is  not  inyalid  aa  regula- 
tion of  inter-State  commerce,  though  nxul  runs  through  several  States.  Chicago 
&  Alton  R  Co.  9.  People,  xiii.  43. 

Act  requiring  passenger  trains  to  stop  at  county  seats  is  not  unconstitutional 
as  infringing  charter  of  company.    Chicago  &  Mton  R  Co.  e.  People,  xiiL  43. 

Clause  in  constitution  of  Pennsylvania  conferring  privileges  of  cumulative 
voting  is  self-operative.    Pierce  v.  Commonwealth,  xiii.  74. 

Rauroad  companies  chartered  by  State  aided  by  United  States  with  loans  and 
land  grants,  and  employed  for  military  and  postal  purposes,  are  not  exempt 
from  taxation  as  agents  of  general  government.  Co.  of  Santa  Clara  «.  Southern 
Pac.  R  Co.,  xiii.  182. 

Tax  must  be  uniform  in  mode  of  assessment  as  well  as  in  rate  of  percentage 
charged.    Co.  of  Santa  Clara  v.  Southern  Pac.  R  Co.,  xiii.  183. 

Railroad  property  cannot  be  taxed  in  hands  of  com])any  at  an  assessment 
deducting  value  of  encumbrances,  when  such  deduction  is  not  made  in  assess- 
ment of  other  property.  Provisions  of  California  constitution  in  this  matter 
opposed  to  amendment  14  to  constitution  of  U.  S.  Co.  of  Santa  Clara  f. 
Southern  Pac.  R.  Co.,  xiiL  182. 


ind:ex.  676 

<H>M8TITTrTI0KAI  LKW—C(mUnued. 

Beserved  power  to  alter,  amend  or  repeal  laws  under  which  private  corpora* 
lion  is  formed,  does  not  warrant  State  in  exercising  control  over  property  except 
through  franchise  and  as  the  property  of  individuals.  Ck>.  of  Santa  Clara  u. 
Southern  Pac.  R.  Co.,  xiii.  182. 

Notice  must  be  given  of  assessment  of  tax,  either  by  personal  citation  or  by 
statute.    Co.  of  Santa  Clara  v.  Southern  Pac.  R.  Co.,  xiii.  182. 

Where  law  appears  by  legislative  journals  not  to  have  passed  according  to 
^institution,  it  is  void.    Co.  of  Santa  Clara  v.  Southern  Pac.  R  Co.,  xiii.  182. 

When  object  of  act  to  amend  another  act  is  sufficiently  expressed  in  title. 
San  Francisco  &  N.  P.  R.  Co.  v.  State  Board,  xiii.  248. 

Law  in  California  taxing  railroads  is  not  a  local  or  special  law.  San  Francisco 
&  N.  P.  R  Co.  V.  State  Board,  xiii.  248. 

Provision  of  California  constitution  requiring  one  kind  of  property  to  be 
assessed  for  taxation  by  one  board,  and  another  land  to  be  assessed  by  another 
board,  is  not  opposed  to  amendment  14  to  the  constitution  of  the  United  States. 
San  Francisco  &  N.  P.  R  Co.  «.  State  Board,  xiii.  248. 

Construction  of  inconsistent  constitutional  clauses  as  to  powers  and  duties  of 
board  of  equalization.  San  Francisco  &  N.  P.  R  R.  Co.  i>.  State  Board,  xiii. 
^48. 

Taxation  of  railroad  property  without  deducting  encumbrances,  when  such 
deduction  is  made  in  assessment  of  other  property,  held  not  in  derogation  of 
fourteenth  amendment  to  constitution  of  United  States.  Central  Pacific  R. 
Ck>.  «.  State  Board,  xiii.  256. 

Power  of  State  to  impose  tax  not  to  be  limited  or  restricted  except  by  clear 
language.    Central  Pacific  R.  Co.  v.  State  Board,  xiii.  256. 

Fourteenth  amendment  to  constitution  of  Uuited  States  applies  only  to 
natural  persons,  not  to  corporations.  Central  Pacific  R.  Co.  v.  State  Board,  xiii. 
1356. 

Property  of  State  corporation  not  exempt  from  taxation  because  employed  in 
service  of  United  States.    Central  Pacific  R  Co.  v.  State  Board,  xiii.  256. 

System  of  taxing  corporations  in  New  York,  dividing  assets  into  capital  stock, 
surplus  profits,  and  real  estate,  and  taxingeach  of  them,  is  not  obnoxious  to 
fourteenth  amendment  to  constitution  of  United  States.  Manhattan  R  Co. 
«.  New  York,  xiii.  261. 

When  commissioners  raise  tax  valuation  ex  mero  motu  and  then  give  notice  to 
<M>mpanv  to  appear  and  show  cause  why  new  valuation  should  not  stand,  this 
is  sufficient.    Commissioners  v,  Atlanta  &  A.  L.  R.  Co.,  xiii.  266. 

It  is  sufficient  if  time  and  place  of  meeting  of  State  board  of  equalization  to 
tax  railroads  be  fixed  by  law,  without  separate  notice  to  each  company.  In 
such  case  no  right  of  appeal  need  be  given.  Cincinnati,  etc.,  R  Co.  v.  Ken- 
tucky, xiii.  270. 

Franchise  tax  on  appraised  valuation  of  franchises,  rolling  stock,  and  fixtures, 
is  constitutional.    State  v.  Maine  Central  R  Co.,  xiii.  288. 

A  law  imposing  tax  on  gross  receipts  of  some  companies  and  on  capital  stock 
of  others,  is  unconstitutional,  as  not  levying  taxes  by  a  uzuform  rule.  Worth 
u  Wilmington  &  W.  R  Co.,  xiii.  286. 

Where  doarter  contains  clause  exempting  property  and  shares  of  corporation 
from  taxation,  no  taxes  can  be  imposed  on  gross  receipts  or  capital  stock. 
Worth  f).  Wilmington  &  W.  R  Co.,  xiii.  286. 

State  can  only  tax  track,  gross  earnings,  and  capital  stock  in  proportion  to 
part  of  road  within  State.    State  Treasurer  o.  Auditor-General,  xiii.  296. 

Tax  upon  gross  earnings  of  road  partly  out  of  State  is  illegal,  because  not 
levied  on  rule  of  equality  with  corporations  whose  business  is  wholly  in  State. 
State  Treasurer  t.  Auditor-General,  xiii.  296. 

Tax  on  such  proportional  share  of  gross  receipts  of  foreign  palace-car  com- 
pany as  number  of  miles  traversed  within  State  bears  to  whole  number  of  miles 
paid  for,  is  void  as  an  attempt  to  tax  property  outside  the  jurisdiction  of  the 
State  and  as  a  regulation  of  inter-State  commerce.  State  ex  rel.  e.  Pullman 
Palace  Car  Co.,  xiii.  307. 

City  may  tax  its  citizens  on  stock  held  by  them  in  foreign  railroad  company. 
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althouG'h  a  tax  has  been  paid  tbeieon  in  State  where  company  is  located. 
Seward  o.  Rising  Sun,  xiiL  815. 

United  States  tax  on  dividends*  interest^  and  profiUi  of  railroad  companies, 
may  be  collected  on  interest  payable  to  foreign  bondholders  at  their  foreign 
domicile.    United  States  v.  Erie  Ry.  Co.«  xiii.  $19. 

Where  tax  is  imposed  on  value  of  bonds  in  hands  of  bondholders,  valid  assess- 
ment must  preceae  collection  of  tax.  Return  by  corporation  of  amount  of 
bonded  indebtedness  is  not  a  valid  assessment,  as  there  is  no  notice  to  bond- 
holder or  right  of  app^  given  him.  The  coiporation  cannot  therefore  be  ob- 
liged by  law  in  such  case  to  deduct  tax  from  interest  and  account  to  State  for 
the  same.    Ck>mmonweaIth  v.  Lehigh  V.  R  Co.,  xiiL  847. 

Where  original  charter  provision  exempting  from  taxation  is  invalid,  subse- 
quent law  imposing  tax  is  not  unconstitutional.  Louisville  &  N.  R.  Co.  «. 
Falmes,  xiii.  380. 

In  determining  whether  Judgment  of  State  court  gives  effect  to  law  impairing 
obligation  of  contract.  United  States  courts  will  consider  question  independ- 
ently of  State  courts.    Louisville  &  N.  R  Co.  o.  Palmes,  xiii.  880. 

Where  legislature  cannot  by  law  exempt  railroad  from  taxation,  it  cannot 
authorize  transfer  by  one  company  to  another  of  the  right  of  exemption. 
Louisville  &  N.  R  Co.  e.  Palmes,  xiii.  880. 

As  against  innocent  purchaser  of  railroad  property,  retrospective  law  impos- 
ing back  taxes  is  void.    State  f.  St  Louis,  EL  C.  &  ^.  R  Co.,  xiiL  426. 

Power  of  legislature  to  exempt  railroad  from  taxation.  Litemational,  etc,  R 
Co.  «.  Anderson  Co.,  xiii.  WO, 

Tax  changing  county  boundaries,  held  constitutional,  and  not  to  avoid  sub- 
sequent taxation.     Chicago  &  M.  W.  R.  Co.  v.  Langlade,  xiii.  682. 

rersonal  property  may  be  assessed  for  taxation  in  one  month  and  realty  in 
another  without  contravening  rule  requiring  taxation  to  be  uniform.  Wisconsin 
Central  R.  Co.  v,  Lincoln  Co.  et  al„  xiiL  663. 


COHTSXPT  07  COVBT. 

When  officers  act  in  good  faiih  but  in  contempt  of  decree,  ^.hey  will  be  sub- 
jected to  nominal  penalty  only.    State  ex  reL  e.  Concord  R  Corp.,  xiiL  94. 

C0VTBACT8. 

See  Illegal  Contbactb. 

Two  companies  whose  roads  form  continuous  line  may  appoint  a  conunon 
manager  and  run  through  trains.    State  ex  rel.  v.  Concord  R.  Corp.,  xiii.  94. 

Agreement  between  two  companies  whose  roads  formed  through  routes 
as  to  division  of  freight  and  tolls  discussed.  Agreement  that  they  should  be 
jointly  liable  for  through  risks  held  illegal.    State  ex  rel.  e.  Concord  R  Corp., 

When  majority  of  officers  in  two  companies  are  same,  contract  awarded  to 
one  company  by  the  other  will  be  set  aside  as  fraudulent  at  law.  Pearson  e. 
Concord  R  Co.,  xiii.  102. 

Company  bound  by  contract  entered  into  in  good  faith  without  knowledge  of 
lack  of  authority  on  part  of  agent.    Gano  v.  Chicago  &  N.  W.  R  Co.,  xiiL  1^ 

Nova  Scotia  railways  were  transferred  to  Dominion  of  Canada,  subject  to  ex- 
isting traffic  arrangements.  Western  Cos.  R  Co.  v,  Windsor  etc  R  Co.  xiii. 
657. 

The  transaction  in  this  case  held  a  bona  fide  sale  and  hiring  of  rolling  stock 
and  not  ultra  vires.    Yorkshire  Ry.  Wagon  Co.  «.  Marline,  xiii.  658. 

COVTBIBTrrOBT  H10LIGEVCE. 

See  Negligskcb  (Contributort) 
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COBFO&ATIOV. 

See  Charter;  Citizenship;  CoNBTirtmowAL  Law;  Dissolution. 

Railroad  company  is  private  corporation.    Pierce  v.  Commonwealth,  xiii.  74. 

Cannot  enter  into  contract  witli  other  company  to  be  liable  jointly  for  through 
risks.  How  far  agreement  for  joint  collection  of  tolls  and  freights  illegal. 
State  ex  rel.  v.  Concord  R.  Corp.,  xiii.  94. 

Cannot  take  stock  in  another  company  so  as  to  obtain  control,  instal  directors 
and  thus  procure  contracts  for  transportation,  etc.  Pearson  v.  Concord  R.  R. 
et  al.,  xiii.  102. 

Company  may  charge  for  use  of  weighing  machine.  London  &  N.  W.  R.  Co. 
V.  Price;  xiiL  128. 

Are  within  protection  of  fourteenth  amendment  to  constitution  of  United 
States  as  to  taxation  of  their  property.  Co.  of  Santa  Clara  v.  Southern  Pac.  R 
Co..  xiii.  182, 

Fourteenth  amendment  to  constitution  of  United  States  does  not  apply  to  cor- 
porations.   Central  Pacific  R  Co.  v.  State  Board,  xiii.  256. 

Can  only  take  advantage  of  misnomer  by  plea  in  abatement.  Cannot  defend 
on  this  ground  where  identity  of  the  corporation  has  once  been  recognized.  L. 
N.  &  Gt.  N.  R.  Co.  V.  Reidmond,  xiii.  515. 

Company  cannot  vote  gratuities  to  officers  while  being  wound  up.  Button  v. 
West  Cork  R.  Co.,  xiii.  655. 

The  transaction  in  this  case  held  to  be  a  bona  fide  sale  and  hiring  of  rolling 
stock,  and  not  a  borrowing  of  money,  and  not  to  be  ultra  vires.  Yorkshire  Ry. 
Waeon  Co.  v.  Marline,  xiii.  658. 

May  guarantee  to  steamboat  line  that  its  earnings  will  amount  to  sum  certain. 
Green  Say  &  Minn.  R  Co.  v.  Union  Steamboat  Co.,  xiii.  658. 

008T8. 

Jury  not  entitled  to  pass  upon  question  of  costs.  But  certificate  submitting 
this  question  as  well  as  question  of  law,  will  be  passed  upon.  Libby  «.  Chicago 
M.  &  St.  P.  R.  Co.,  xiii.  649. 

Taxation  of  costs  is  purely  ministerial  act  P.  C.  &  St.  L.  R.  Co.  «.  Elwood, 
xiii.  660. 


COUBTS. 

€B0P8. 

€B088IKe. 


See  JuBiSDiGTioN;  Removal  of  Caxtsb& 
See  Animals;  Fences. 

» 

Repairino  Crossing.   . 


Railroad  company  is  bound  to  keep  approaches  to  highway  crossing  in  safe 
condition.    Maltby  v.  Chicago  &  W.  M.  R.  Co.,  xiii.  606. 

Railroad  company  is  bound  to  keep  highway  crossing  in  repair,  whether  high- 
wav  is  laid  out  before  or  after  construction  of  railroad.  Louisville  etc.  R.  Co. 
•0.  bmith,  xiii.  608. 

Company  is  not  bound  to  build  that  part  of  highway  crossing  its  right  of  way. 
People  9.  Lake  Shore  &  M.  S.  R  Co.,  xiii.  611. 

DxjTT  OF  Company  at  Crossing. 

In  order  to  fix  upon  company  statutory  liability  for  killing  cattle  at  crossing,  it 
must  be  shown  that  signals  were  not  given  and  that  killing  resulted  therefrom. 
If  this  be  not  shown  other  evidence  of  negligence  is  inadnussible.  Braxton  v, 
H.  <&  St.  J.  R.  R.  Co.,  xiii.  494. 

In  common  law  action  for  killing  cattle,  plaintiff  mav  prove  failure  to  give 
signals  on  approaching  public  crossing.    Braxton  v,K.&&t,  J.  R.  Co.,  xiii.  494. 
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Failure  to  sound  signals  on  approaching  crossing  as  required  by  statute  does 
not  render  company  liable  wliere  injuries  complained  of  were  not  caused  thereby. 
Atchison,  T.  &  S.  F.  R  Co.  v.  Morgan,  xiii.  499. 

Instruction  that  if  effect  of  sounding  statutory  signal  on  approaching  crossing 
was  to  drive  stock  toward  track,  the  giving  of  the  signal  was  negUgenU  is 
erroneous.    Manhattan,  etc.,  R  Co.  t.  8tewart,  xiii.  503. 

Where  company  acquiesces  in  use  of  crossing  by  public  for  thirty  years,  it 
must  use  reasonable  care  in  operating  trains.  Bany  i;.  N.  Y.  C.  &  H.  K.  R.  Co., 
xiii.  615. 

Where  train  backs  up  without  signal  to  crossing  used  by  public,  in  charge  of 
brakeman  so  placed  that  he  cannot  see  crossing.  Meld,  negligence  is  a  question 
for  the  jury.     Barry  v.  N.  Y.  C.  &  H.  R  R  Co.,  xiii.  615. 

Where  train  is  backed  towards  public  crossing  under  charge  of  brakeman  who 
cannot  see  crossing,  it  is  not  enough  to  sound  the  bell.  Barry  «.  N.  Y.  C.  &H. 
R  R  Co.,  xiii.  615. 

Instruction  that  engineer  on  approaching  grade  crossing  was  bound  to  give 
"  due  warning"  is  erroneous,  as  jury  might  infer  he  was  bound  to  do  more  than 
give  signals.     Chicago  &  Alton  K.  Co.  t.  Robinson,  xiii.  620. 

Evidence  of  witnesses  that  whistle  was  sounded  or  bell  rung  on  approaching 
crossing,  is  of  greater  weight  than  evidence  to  the  contrary.  Chicago  &  Alton 
R  Co.  V.  Robinson,  xiii.  620. 

Railroad  companies  not  bound  to  give  statutory  signals  at  crossings  of  private 
ways  when  not  accustomed  so  to  do.  Johnson's  Admr.  v.  L.  &  N.  R  Co.,  xiiL 
623. 

Where  engineer  sees  person  step  on  track  at  crossing,  he  cannot  be  supposed 
to  know  that  such  person  is  deaf,  bat  may  suppose  that  he  will  hear  train  and 
leave  track  in  time  to  avoid  injury.  Johnson's  Admr.  v.  L.  &  N.  R  Co.,  xiii 
628. 

Company  not  bound  to  give  statutory  signals  on  approaching  track  crossing 
for  passengers,  etc  within  its  own  grounds.    Bennett  e.  Grand  Trunk  R  Co., 

xiii.  627. 

Where  plaintiff  tied  his  team  near  crossing^,  railroad  company  was  not  bound 
as  to  him  to  sound  signals  of  approaching  train.  St.  Louts,  etc.,  R  Co.  «.  Payne,. 

xiii.  632. 

Municipality  may  require  construction  of  post  and  beam  at  railroad  crossing 
within  its  limits.    Textor  v.  Baltimore  &  Ohio  R  Co.,  xiii.  685. 

Where  party  attempts  to  cross  without  looking  and  engmeer  is  negligent  after 
becoming  aware  of  Uie  party's  danger,  the  company  is  liable.  Eelley  «.  Hanni- 
bal &  St.  J.  R.  Co.,  xiii.  638. 

Mere  fact  that  trains  approach  crossing  at  higher  rate  of  speed  than  allowed 
bv  ordinance,  does  not  render  company  liable.  Kelley  «.  Hannibal  &  St.  J.  R 
Co.,  xiii.  638. 

;&Iere  fact  that  train  fails  to  give  signal  on  approaching  crossing  does  not  ren- 
der the  company  liable  in  case  of  accident.    Kelley  v.  Hannibal  &  St.  J.  R  Co., 

xiii.  638. 

Company  is  bound  to  use  ordinary  care  in  moving  cars  at  crossing.  Meek  v. 
Penna.  Co.,  xiii.  643. 

Where  person  injured  hj  cars  moved  in  violation  of  city  ordinance:  EM,  that 
the  violation  was  not  negligence  per  se,  but  that  the  ordinance  was  admissible  in 
evidence  as  bearing  on  the  question  of  negligence  and  contributoiy  negligence. 
Meek  v,  Penna.  Co.,  xiii.  6&. 

In  action  for  killing  cattle  at  crossing,  petition  may  unite  allegations  of  fail- 
ure to  sound  signids  and  of  negligence  in  running  of  train.  Lynn  «.  Chi- 
cago, etc.,  R  Co.,  xiii.  651. 

CozmtiBUTOBT  Nbouoekce. 

Question  of  contributory  negligence  of  boy  of  ten  years  of  age,  in  crosang 
railroad  track  at  much  used  crossing,  left  to  jury.  Bany  «.  NT  Y.  C.  &  R 
R  R  Co.,  xiii.  615. 
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Dut^  of  boy  of  ten  at  crossing  used  by  public.  How  far  his  age  may  be 
taken  into  account  in  estimating  now  much  he  was  misled  or  confused.  Barry 
^.  N.  Y.  0.  &  H.  R  R  Co.,  xiii.  615. 

Where  deaf  person  walks  along  private  way  with  high  fence  on  either 
side  to  raUroad  track  and  without  looking  for  train  steps  on  track  and  is 
killed,  he  is  guilty  of  contributory  negligence.  Johnson's  Admr.  v,  L.  &  N.  R 
Co.,  ziii.  628. 

Person  using  railroad  crossing  must  stop,  look  and  listen.  If  he  sees  the  en- 
gine, it  is  no  excuse  for  an  attempt  to  cross  that,  if  the  engine  was  run  at 
proper  rate,  he  would  escape  injury.    Eelley  v,  Hannibal  &  St.  J.  R.  Co.,  ziii. 

Fbncing. 

Company  must  fence  crossing  of  private  road.  Pittsburgh  &  L.  E.  R  Co.  tf. 
Cunnington,  xiii.  529. 

Company  not  bound  to  fence  private  crossing  used  as  public  one.  Atchison, 
T.  &  8.  P.  R  Co.  V,  Griffls,  xiii.  532. 

Company  is  bound  to  fence  road  at  the  crossing  of  a  private  right  of  way. 
Baltimore,  etc.,  B.  Co.  v.  Kriger,  xiii.  602. 

Pabh  CBOssmas. 

Party  petitioning  for  open  crossing  to  connect  several  parts  of  pasture  must 
ahow  that  he  has  no  adequate  means  of  crossing.  Mere  trouble  of  opening 
and  shutting  gates  does  not  render  them  inadequate  means.  Curtis  v.  Chi- 
cago, M.  &  bt.  P.  B.  Co.,  xiii.  593. 

CtTHtnATIYE  VOTING. 

Stockholder  in  private  corporations  in  Pennsylvania  has  privilege  of  cumula- 
tive voting.  Is  not  bound  to  disclose  his  intention  befoiehand  of  so  voting. 
Pierce  tf.  Commonwealth,  xiii.  74. 

CUSTOM. 

Where  passen^r  unprovided  with  ticket  is  expelled  for  refusing  to  pay  extra 
fare  charged,  evidence^  is  admissible  to  show  that  it  is  not  custom  of  company 
to  charge  such  extra  fare.    Louisville,  etc.,  R  Co.  v.  Guinan,  xiii.  87. 

DAMAGES. 

Passenger  expelled  from  car  in  peaceable  manner  by  conductor  in  accordance 
with  company's  regulations  cannot  recover  exemplary  damages.  Louisville, 
etc.,  B.  Co.  V.  Guinan,  xiii.  87. 

In  action  forpersonal  injuries,  not  only  actual  but  prospective  damages  should 
be  allowed.    Wardle  v,  New  Orleans  City  R  Co.,  xiii.  60. 

Where  property  is  injured  by  fire,  measure  of  damages  is  difference  be- 
tween value  before  and  after  injury.  But  if  there  is  no  market  at  place  of 
injury,  damages  include  cost  of  transportation  to  such  market.  Texas  &  Pac. 
R  Co.  f>.  Levi  &  Bro.,  xiiL  464. 

Wliere  crops  are  destroyed  through  failure  of  company  to  provide  cattle 
guards,  measure  of  damages  is  value  of  crdl)s  at  time  of  destruction.  Texas 
Pac.  R  Co.  V.  Young,  xiii.  544. 

Where  owner  of  cattle  killed  uses  carcass  or  gives  it  away,  its  value  will 
be  deducted  from  damages.    Case  v,  St.  Louis  &  San  F.  R  Co.,  xiii  564. 

Where  cow  was  killed  owner  sued  for  damages  and  joined  count  in  trover. 
Verdict  was  for  value  of  cow  as  beef  after  the  accident:  HM,  to  be  error. 
Sampsell  v,  C^cago  &  G.  T.  B.  Co.,  xui.  591. 

In  action  for  injury  to   crops   occasioned   by  failure   to   construct  cattle 

fuards,  plaintiff  may  include  in  his  damages  the  value  of  his  services  in 
riving  out  and  herding  the  stock.    St.  Louis  &  San.  F.  B.  Co.  v.  Sharp, 
xiii.  595. 

Where  cow  is  killed,  howj^ood  points  maybe  shown  to  increase  damages. 
St.  Louis,  etc.,  R  Co.  «.  Dudgeon,  ziii.  649. 
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DSATRBflOn. 

8eeCB0flBiHe& 

DSBTOX  AHB  CBSDITOB. 

Where  debtor  p&ys  creditor  mone^  for  specific  puipoae,  creditor  cuDOt  qv 
propriate  it  to  his  own  debt    Detroit,  etc,  K.  Co.  e.  SmiUk,  ziiL,  (R8L 

DEPOT. 

See  STATHm. 

BIBSCTOBS. 

Bee  OrFioBUflL 

BIBBOLVTIOM. 

See  CosPORATioH. 

Ib  not  worked  by  insolTency*  per  ee.  Shenandoah  V.  R  Co.  «l  Griffith, 
zUi.  120. 

BIVIBUTB. 

See  Taxes  and  Taxation. 

Od  preferred  stock  may  be  conditioned  on  declaration  of  profits  by  directon. 
NickalB  et  al.  «.  N.  Y..  L.  E.  &  W.  R  Co.,  xiiL  189. 

Holders  of  preferred  stock  may  compel  dividend  of  profits  wliich  diTBCtora 
have  resolved  to  accumulate  or  to  spend  on  the  road.  Nickals  9.  N.  T.,  Lu  £. 
&  W  R.  Co.,  xiii.  139. 

Certain  certificates  issaed  to  stockholders  construed  to  amoont  to  a  dividend 
in  scrip.    BaUey  «.  R  R  Co.,  ziiL  888. 

B0CT0B8. 

See  PHTBiGiANa 

BoxnnoM  07  canaba. 

See  Canada. 

BBAWme-BOOM  CAB  COXPAHISS. 

See  Sleefino-Cab  CoifFANiBa. 

ELECTIOHS. 

Stockholder  of  railroad  company  in  Pennsylvania  has  privil^^  of  cumnlatiTe 
Toting.    Pierce  9,  Commonwealth,  xiii.  74. 

Stockholder  is  not  bound  to  intimate  beforehand  his  intention  to  vote  on 
cumulative  system.    Pierce  v.  Commonwealth,  xiii.  74. 

Directors  cannot  postpone  time  of  annual  election  so  as  to  continue  themselves 
in  office.    Elkins  «.  C.  &  A.  R  Co.,  xiii.  656. 

Stockholder  becoming  such  after  election  of  officers  cannot  complain  thereof. 
Only  person  not  himself  the  author  of  the  wrong  can  complain.  In  re  Syra- 
cuse, C.  &  N.  Y.  R  Co.,  XiiL  656. 

EQUITY. 

See  LfxcNGnoN. 

Courts  of  equity  will  not  follow  statute  of  limitations  when  manifest  injnstioe 
would  result.    Fogg  v.  St.  Louis,  etc.,  B.  Co.,  xiii.  659. 

BYIBENCE. 

See  Expert. 

Statements  as  to  injury  made  by  patient  to  company^'s  surseon  and  his  partner 
are  privileged  communications  and  are  not  admissible  in  evidence.  Burhngton, 
etc.,  R  Co.  V,  Baymond,  xiii.  6. 

In  action  for  malicious  prosecution  on  charge  of  selling  fraudulent  railroad 
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tickets,  defendant  may  show  that  be  had  knowledge  of  other  occasions  when 
plaintiff  committed  the  offeHce.    Thelin  et  al.  «.  Dorsey,  xiii.  145. 

Manuscript  lournals  of  House  may  be  consulted  to  see  whether  statute  passed 
with  constitutional  requisites.  Co.  of  Santil  Clara  v.  Southern  Pacific  R.  Co., 
xiii.  183. 

Entries  in  company's  books  are  not  admissible  on  its  behalf  to  disprove  negli- 
gence.   Pittsburgh,  etc.»  R.  Co.  v.  Cunninp^n,  xiii.  539. 

Opinions  of  competent  witnesses  admissible  as  to  value  of  crops  destroyed  by 
failure  of  company  to  furnish  cattle-guards.  Texas  &  Pac.  R.  Co.  f>.  Young, 
xiii.  544. 

Where  record  shows  questions  put  to  witnesses,  but  fails  to  disclose  answers 
to  be  elicited,  court  will  not  reverse  because  questions  were  not  admitted.  Louis- 
ville, etc.,  R.  Co.  V,  Smith,  xiii.  608. 

Affirmative  evidence  that  signals  were  given  is  of  greater  weight  than  nega- 
tive evidence.    Chicago  &  Alton  R.  Co.  v.  Robinson,  xiii.  630. 


Person  not  connected  with  management  of  train  cannot  be  asked  the  question 
as  an  expert,  how  long  it  takes  to  stop  a  train  of  cars.  Manhattan,  etc.,  R.  Co. 
V.  Stewart,  xiii.  508. 

EXPTIEBB  COMPAHT. 

Railroad  company  doing  business  as  express  company  is  liable  to  privilege 
tax  as  such.    Memphis,  etc.,  R.  R.  Co.  « .  Little  Rock,  xiii.  433. 

7ABM  CBOSSHrCHS. 

See  Cbossinos;  Fekcbs. 

TEKGEa 

See  Aothalb. 

Gbnbbal  Liabelitt. 

Where  animal  is  killed,  having  entered  on  track  at  place  not  fenced  on  either 
side,  but  where  it  is  practicable  to  fence  on  one  side  only,  the  company  is  not 
liable  under  the  statute.    Indiana  B.  &  W.  R.  Co.  f>.  Leak,  xiii.  531. 

Where  stock  is  killed  at  unfenced  point,  prima  facie  presumption  of  negli- 
gence arises.    W3rmore  «.  Hannibal,  etc.,  R.  Co.,  xiii.  534. 

Company  must  fence  crossing  of  private  road.  Pittsburgh  &  L.  E.  R  Co.  v. 
Cunnington,  xiii.  539. 

Company  not  bound  to  fence  private  crossing  used  as  public  one.  Atchison, 
T.  &  S.  P.  R  R.  Co.  V.  Griffls,  xiii.  533. 

When  railroad  company  must  fence,  it  is  not  bound  to  leave  convenient  places 
for  animals  to  leave  track  when  once  on.  Oilman  f>,  Sioux  City  &  Pac.  R  Co., 
xiii.  538. 

Cattle-guards  must  be  sufficient  to  prevent  ingress  and  egress  of  animals  from 
premises.    Missouri  Pac.  R.  Co.  f>.  Manson,  xiii.  540. 

Cattle-guards  must  extend  whole  width  of  right  of  way  at  first  point  where 
they  will  not  interfere  with  necessities  and  conveniences  oi  public  and  company. 
Missouri  Pac.  R.  Co.  v.  Manson,  xiii.  540. 

Pit  under  track  is  not  a  sufficient  cattle-guard.  Missouri  Pac.  R  Co.  «.  Man- 
son,  xiii.  540;  Heskett  v.  Wabash,  etc.,  R.  Co.,  xiii.  549. 

Where  railroad  is  constructed  over  unimproved  lands  which  are  afterwards 
improved,  cattle-guards  must  be  constructed.  Heskett  v.  Wabash,  St.  L.  &  P. 
R.  Co.,  xiii.  549. 

Cattle-guards  must  extend  the  whole  width  of  the  right  of  way.  Heskett  v. 
Wabash,  St.  L.  &  P.  R  Co.,  xiii.  649. 

Notice  to  station  agent  that  owner  of  lands  was  fencing  them  and  desired  cat- 
tle-guards is  sufficient.    Heskett  v.  Wabash,  St.  L.  &  P.  K.  Co.,  xiii.  549. 

Company  only  bound  to  use  proper  diligence  to  keep  fence  in  repair.  If  in 
spite  of  this,  cattle  break  through,  company  is  not  liable.  Case  v,  St.  Louis  A 
SanF.  R  Co.,  xiiL  664. 
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Where  gateway  ia  left  open  and  animalfl  eeoi^  to  right  of  im,  and  being 
frightened  by  passing  train  run  against  barbed  wire  fence  and  are  killed:  Hdd^ 
that  question  of  negligence  is  for  jury.  Savage  9.  Chicago,  IL  &  8L  P.  R.  Co., 
xiii.  566. 

Where  horse  driven  on  highway  beside  track  was  frightened  by  passing  train 
and  ran  on  track  and  was  hurt:  Hdd,  that  whether  or  not  failure  to  fence  track 
was  proximate  cause  of  injury  was  for  juiy.  Haher  f^.  Winona  &  St  P.  R  Co., 
xiii.  572. 

Company  is  bound  to  fence  and  construct  cattle-guards  as  against  cattle  tres- 
pass! ng  and  estrays.    Watier  «.  Chicago,  M.  &  St.  P.  K  Co.,  xilL  582. 

When  company  has  erected  no  fences  and  cattle  are  driven  purposely  on  the 
track,  the  company  is  liable  for  reckless  mismanagement  of  train.  McDonald 
«.  C.  &  N.  W.  R.  Co..  xiii.  585. 

Independent  of  statute  a  railroad  company  is  not  bound  to  fence  its  line.  In 
this  case,  Jidd,  that  the  oompany^  was  not  bound  to  fence  in  the  absence  of  an 
order  to  that  effect  from  the  radroad  commissioners.  Campbell «.  N.  Y.  &  K. 
E.  R  R.  Co..  xui.  589. 

Party  petitioning  for  open  crossing  to  connect  severed  parts  of  pasture  most 
show  at  feast  that  he  has  no  other  adequate  means  of  crossing.  Mere  trouble  of 
opening  and  shutting  gates  does  not  render  them  inadequate  means.  Curtis  t. 
Chicago,  M.  &  St.  P.  R  Co.,  xiii.  593. 

Com  pan  V  is  liable  to  action  for  injuir  to  crops  occasioned  by  failure  to  con- 
struct cattie-guards.  Plaintiff  may  include  in  his  damages  in  such  action  the 
value  of  his  services  in  driving  out  and  herding  the  straymg  cattle.  St.  Louis  & 
San  F.  R  Co.  v.  Sharp,  xiii.  595. 

Where  land  owner  builds  and  maintains  fence,  liability  of  company  is  same 
as  though  it  built  and  maintained  it  Hoverka  v,  Minneapolis,  etc.,  R  Co.,  xiiL 
005. 

Company  is  liable  for  killing  oow  pastured  in  field  adjoining  track  by  per- 
mission of  owner,  when  same  is  occasioned  by  failure  to  fence.  St  Louis,  etc, 
R.  Co.  «.  Dudgeon,  xilL  649. 

Reasonable  partition  fences  only  need  be  constructed  to  be  approved  by  rail- 
road commissioners.    Davidson  v.  Mich.  Cent.  R  Co.,  xiiL  650. 


Company  is  in  fault  in  not  restoring  within  two  months  fences  washed  away 
by  a  flood.    Fritz  «.  Kansas  City,  etc.,  R.  Co.,  xiii.  658. 

Where  fence  is  out  of  repair,  company  cannot  escape  liability  by  proving  that 
it  had  no  notice  of  defect    Pittsburgh,  C.  &  St  L.  R.  Co.  i?.  Smith,  xiiL  579. 

Company  must  keep  road  sufficiently  fenced.  Bennett  «.  Wabash,  etc.,  R 
Co.,  xiii.  649. 

What  diligence  company  is  bound  to  use  to  keep  fences  in  repair.  Evans  e. 
St  Paul,  etc.,  R  Co.,  xiii.  653. 

Where  Fsnces  Must  Ain>  Mtrsr  kot  bb  Cohstbuctbd. 

Track  must  be  fenced  within  corporate  limits  of  town  outside  of  first  street  or 
alley.    Coyle  «.  Chicago.  M.  &  St  JP.  R  Co.,  xiii.  526. 

Companv  bound  to  maintain  fences  in  town  where  same  is  not  laid  out  in 
blocks  and  lots  with  streets  and  alleys.  Wymore  «.  Hannibal,  etc.,  R  Co.,  xiiL 
524. 

Where  injury  to  cattle  occurred  a  mile  and  a  quarter  from  station,  jury  may 
infer  tliat  spot  was  not  within  station  grounds,  and  hence  that  company  was 
bound  to  fence.     Smith  «.  Chicago,  M.  &  St  P.  R  Co.,  xiii.  534. 

Where  fence  is  not  securely  maintained  at  given  point,  burden  of  proof  is  on 
company  to  show  that  it  is  not  bound  to  maintain  fence  at  that  point  Cincin- 
nati, etc.,  R.  Co.  «.  Ford,  xiii.  571. 

The  evidence  not  held  to  show  that  the  killing  was  in  town  limits  or  in  depot 

gounds  where  company  was  not  bound  to  fence.    Ejinsas  City,  etc.,  R  Co.  «. 
ayes,  xiii.  597. 
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FEirCES —  CkmUnued. 

Company  is  bound  to  fence  road  at  crossing  of  private  way.  Baltimore,  eta, 
B.  Co.  V.  Kriger,  xiii.  602. 

Evidence  sufficient  to  justify  jury  in  finding  that  company  was  bound  to 
fence  at  point  wliere  killing  occurred.  Sohlengehler  «.  Cliicago,  M.  &  St.  P.  R 
Co.,  xiii.  649. 

CONTBIBTTTOBT  NeGLIGEKCB. 

Company  must  construct  and  keep  in  repair  cattle-guards  at  point  where 
track  enters  enclosure.  On  failure  so  to  do,  owner  of  land  may  construct  and 
repair  such  cattle-guards  at  company's  expense,  but  it  is  not  contributory  negli- 
gence for  him  to  fail  so  to  do.    Texas  &  St.  L.  R  R.  Co.  «.  Toung,  xiii.  544. 

It  is  not  contributory  negligence  for  land  owner  to  fail  to  maintain  cattle- 
guards  at  company's  expense.    Texas  &  Pac.  R  Co.  v.  Toung,  xiii.  644. 

Where  land  owner  accepts  new  wing  fences  as  part  of  line  of  fence,  he  is 
bound  to  keep  same  in  repair.  He  is  not  excused  from  such  duty  because  com- 
pany occasionally  repairs  fence.    Pittsburgh,  etc.,  R.  Co.  «.  Heiskell,  xUi.  555. 

Where  land  owner  accepts  new  wing  fences  as  part  of  line  of  fence  and  fails  to 
keep  same  in  repair,  he  is  guilty  of  contributory  negligence.  Burden  of  proving 
such  negligence  is  on  company  and  cannot  be  inferred  from  mere  fact  that  ani- 
mals are  killed.    Pittsburgh,  etc.,  R.  Co.  v,  Heiskell,  xiii.  555. 

Where  company  failed  in  pursuance  of  contract  with  land  owner  to  keep 
fences  in  repair:  Edd,  not  contributory  negligence  for  land  owner  to  pasture 
cattle  in  field  though  he  knew  of  defective  fences.  C,  C,  C.  &  I.  R  Co.  «. 
Scudder,  xiii.  561. 

Where  fence  is  defective,  it  is  not  contributory  negligence  for  owner  to  pas- 
ture live  stock  on  adjacent  lands  though  he  knew  of  defect  in  fence.  Pitts- 
burg, C.  &  St.  L.  R.  Co.  V,  Smith,  xiii.  579. 

Where  company  fails  to  construct  fences  and  cattle-guards,  it  is  not  contribu- 
tory negligence  to  permit  cattle  to  stray  at  large  in  town  contrary  to  law. 
Watiert?.  Chicago,  M.  &  St  P.  R  Co.,  xiii.  582. 

When  adjoining  land  owner  permits  cattle  to  run  in  field,  knowing  that  fence 
is  defective,  this  is  not  contributory  negligence  per  se^  Evans  d.  St.  Paul,  etc., 
R  Co.,  xiii.  658. 

Where  fence  appears  sound,  owner  of  cattle  is  not  guilty  of  contributory  neg- 
ligence in  turning  them  into  adjoining  field.  Union  Pac.  R.  Co.  v,  Schwenck, 
xiii.  653. 

Cattle  straying  at  large  without  owner's  fault  were  killed  by  failure  of  com- 
pany to  construct  fence.  Company  was  held  liable.  Union  Pac.  R  Co.  «. 
High,  xiii.  658. 

Plaintiff  left  gate  open  through  which  stock  escaped  to  track  and  were  killed: 
HM,  plaintiff  was  guilty  of  contributory  negligeuoe.  Richardson  «.  C.  <&  N. 
W.  R  Co..  xiiL  654. 

Pleading  akd  Praoticb. 

When  complaint  averred  that  animal  was  killed  "where  defendant  had  a 
riffht  to  fence  but  did  not  fence,"  and  evidence  did  not  show  that  animal  was 
killed  by  reason  of  want  of  fence,  the  case  was  properly  not  submitted  to  the 
junr.    Oilman  «.  Sioux  City  &  Pac  R.  Co.,  xiii.,  588. 

Averments  of  complaint  held  sufficient  after  verdict  to  show  that  stock  entered 
upon  track  at  a  point  not  within  incorporated  city  or  town.  Farrell  «.  Union 
Trust  Co.,  xiii.  552. 

Where  petition  avers  that  road  was  unfenced  and  that  defendant  had  a  right 
to  fence  at  the  spot,  it  will  be  construed  to  describe  absence  of  fence  caused  by 
destruction  or  removal.    Fritz  v.  Kansas  City  R.  Co.,  xiii.  558. 

Where  bill  of  particulars  fails  to  specify  that  company  has  not  constructed  a 
lawful  fence,  the  bill  may  be  amended  in  Uiis  respect  after  verdict.  Kansas 
City,  etc.,  R.  Co.  v,  Hayes,  xiii.  597. 

In  action  for  killing  cattle  on  unfenced  road,  complaint  may  be  amended  after 
verdict  by  alleging  that  cattle  were  killed  by  defendant's  train.  Baltimore,  etc., 
R  Co.  t^.  Kriger,  xiii.  602. 
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Complaint  averriog  that  animal  entered  on  track  at  point  where  it  was  not 
eecurely  fenced  is  good  on  demurrer.  Louisville,  etc.»  K.  €k>.  «.  Overman,  xiii. 
648. 

What  sufficient  allegation  of  killing  of  cow  through  want  of  fence  to  warrant 
recovery.    8t.  Louis,  etc.,  R.  Co.  «.  Dudgeon,  xiii.  649. 

Allegations  in  petition  as  to  failure  to  fence  held  sufficient.  Beecher  v.  Mis- 
souri Pac.  R.  Co.,  xiii.  651. 

Where  complaint  avers  that  cattle  strayed  on  track  where  there  was  no  fence, 
there  need  be  no  allegation  that  failure  to  fence  caused  the  injury.  Tomer  t. 
Mo.  Pac.  R  Co..  xiiL  652. 

When  complaint  construed  to  aver  that  injury  was  occasioned  by  fulure  to 
fence.    Kronski  o.  Mo.  Pac.  R.  R  Co.,  xiii.  652. 

Where  animals  are  killed  by  reason  of  defective  fences,  complidnt  need  not 
aver  that  defects  were  permitted  to  remain  too  long.  Chubbuck  9.  Hannibal  & 
81  J.  R  Co.,  xiii.  652. 

Other  Mattkbs. 

Trust  company  operating  railroad  liable  for  killing  of  animals  by  reason  of 
defective  fences.    Farrell  «.  Union  Trust  Co.,  xiiL  552. 

Statutory  right  of  action  for  killing  animal  on  unfenced  part  of  road  is 
assignable.    Louisville,  etc.,  R.  Co.  v.  (}oodbar,  xiii.  599. 

Quoting  to  jury  of  statutes  inapplicable  to  case:  Held,  not  to  have  misled  them. 
Kansas  City,  etc.,  R  Co.  v.  Hay,  xiii.  600. 

FIBE. 

Where  fire  has  spread  from  right  of  way,  complaint  must  not  only  allege 
negligence  in  original  kindling  of  fire,  but  must  allege  negligence  in  permitting 
same  to  spread.  Indianapolis,  etc.,  R  Co.  v,  Adamson,  xiii.  456;  Indianapol£ 
etc.,  R  Co.  V.  McBrown,  xiii.  458. 

Mere  fact  that  unusual  volume  of  sparks  was  emitted,  setting  fire  to  property, 
is  evidence  of  negligence.    Johnson  v,  Chicago,  M.  &  St.  P.  R  Co.,  xiii.  460. 

Where  occurrence  of  fire  constitutes  under  statute  presumption  of  negligence, 
testimony  of  engineer  alone  that  he  handled  engine  with  his  ordinary  care 
does  not  compel  jury  to  come  to  conclusion  that  there  was  no  negligence.  John- 
son V.  Chicago,  M.  &  St.  P.  R  Co.,  xiii.  460. 

Where  fire  was  set  to  property  of  A,  thence  to  neighboring  bam,  thence  to 
plain  tiff  *s  property,  about  sixty  feet  from  place  where  originally  kindled :  Held, 
the  injury  was  not  as  matter  of  law  remote.  Johnson  «.  Chicago,  M.  &  St.  P. 
R  Co.,  xiii.  460. 

Negligence  of  third  party  in  leaving  combustible  material  so  as  to  spread  fire 
not  a  new  intervening  cause  so  as  to  excuse  railroad  company.  Johnson  t. 
Chicago,  M.  &  St.  P.  R  Co..  xiii.  460. 

Where  cotton  injured  bv  fire,  defence  that  same  was  fully  insured  and  that 
policies  had  been  collected  is  bad.    Tex.  &  Pac.  R.  Co.  v.  Levi&  Bro.,  xiii.  464. 

Where  company  used  improved  spark  arresters,  question  whether  or  not  it  is 
negligence  to  store  cotton  in  yard  close  to  track  is  for  jury.  Tex.  and  Pac.  R 
Co.  t?.  Levi  &  Bro. ,  xiii.  464. 

Whether  railroad  company  used  proper  spark  arresters  or  not  is  for  jury. 
Texas  &  Pac.  R.  Co.  t>.  Levi  &  Bro.,  xiii.  464. 

Where  property  is  injured  by  fire,  measure  of  damages  is  difference  between 
value  before  and  after  injury.  But  if  there  is  no  market  at  place  of  injury, 
damages  include  cost  of  transportation  to  such  market.  Texas  &  Pac.  R.  Co. 
«.  Levi  &  Bro.,  xiii.  464. 

Where  fire  must  have  been  caused  b^  one  of  two  locomotives,  evidence  of 
other  fires  kindled  by  other  locomotives  is  not  admissible.  Gibbons  «.  Wiscon- 
sin V.  R  Co.,  xiii.  469. 

Whether  or  not  it  is  negligence  for  a  railroad  company  to  leave  combustible 
material  near  its  track  on  its  own  ground,  is  for  the  jury.  Gibbons  v.  Wisconsin 
V.  R  Co.,  xiii.  469. 

Act  of  railroad  company  in  permitting  dry  grass  and  weeds  to  accumulate  on 
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the  light  of  way  is  not  negligence  per  se.    The  question  is  for  the  Jury.    White 
9.  Missouri  Pac.  Ky.  Co.,  xili.  478. 

Where  spark  arrester  is  of  approved  pattern  and  in  eood  condition,  company 
18  not  responsible  for  damage  done  by  fire  occasioned  by  sparks  escaping  there- 
from.   Hoff  V.  West  Jersey  R.  R  Co.,  xiii.  476. 

Occurrence  of  fire  is  in  Iowa  prinui  facie  evidence  of  negligence.  Babcock  v, 
Chicago  &  N.  W.  R  Co.,  xiiL  477. 

Where  there  is  evidence  that  spark  arrester  was  in  good  order,  but  large  fresh 
cinders  were  found  after  passage  of  train,  jury  may  pass  on  question  whether  or 
not  spark  arrester  was  in  good  order  and  sufficient  Babcock  v,  Chicago  &  N. 
W.  R  Co.,  xiii.  477. 

Company  not  held  liable  as  carrier  for  loss  of  cotton  by  fire  while  same  is 
stored  on  platform  close  to  track,  and  intended  to  be  delivered  for  transportation, 
but  not  actually  receipted  for.     Brown  v,  Atlanta  &  Air-Line  R.  Co.,  xiii.  479. 

Company  not  liable  for  injury  by  fire  resulting  from  use  of  locomotives  on 
branch  road,  where  proper  care  and  diligence  are  exercised.  Brown  «.  Atlanta 
&  C.  Air-Line  R.  Co.,  xiii.  479. 

Where  cotton  stored  near  road  was  ignited,  a  prima  facie  presumption  of  neg- 
ligence arose  which  could  only  be  rebutted  by  showing  that  engines  were  properlV 
equipped  and  carefully  managed.  Brown  v,  Atlanta  &  Air-Line  R  Co.,  xiii. 
479. 

Where  town  council  failed  to  provide  guard  to  prevent  communication  of 
fire  by  engines  to  cotton  stored  on  platform  erected  bv  it,  this  constituted  inter- 
vention of  independent  responsible  agent  and  railroaa  company  was  only  liable 
for  negligent  destruction  of  cotton.  Brown  v.  Atlanta  &  Air-Line  R  Co.,  xiii. 
479. 

Company  can  only  be  held  liable  on  preponderance  of  proof  that  fire  was 
caused  by  engines.  The  probability  that  such  was  the  case  must  amount  to 
proof.    Brown  v,  Atlanta  &  Air-Line  R  Co.,  xiii.  479. 

FLOODS. 

Company  is  in  fault  in  not  restoring  within  two  months  fences  swept  away  by 
flood.    Fntz  f>.  Kansas  City,  etc.,  R.  Co.,  xiii.  558. 

FOSECLOSXTBE. 

8ee  MOBTOAOB. 

Where  purchasers  at  foreclosure  sale  form  new  cor^ration,  tax  must  be 
assessed  in  name  of  new  corporation.  State  v.  Montdaur  &  Greenwood  L.  R 
Co.,  xiii.  890. 

Purchasers  at  foreclosure  sale  claiming  to  take  property  exempt  from  taxation 
are  not  bound  by  former  decision  as  to  validity  of  tax  on  bill  nled  by  receiver. 
Cooper  V,  Corbin,  xiiL  S94. 

Purchasers  take  title  free  from  lien  of  taxes  accruing  after  record  of  mortgage. 
Cooper  V.  Corbin,  xiii.  894. 

FOBEIGN  COBPORATION. 

When  made  by  act  of  assembly  domestic  corporation,  is  not  entitled  to  remove 
cause  into  U.  8.  courts  as  citizen  of  another  State.  Memphis  &  C.  R.  Co.  v, 
Alabama,  xiii.  172. 

Is  recognized  and  may  operate  on  principles  of  comitv,  but  is  none  the  less  a 
foreign  corporation.    State  Treasurer  f>,  Auditor-Gknenu,  xiii.  296. 

Tax  on  such  proportional  share  of  gross  receipts  of  foreign  Pullman  Palace 
Car  Co.  as  number  of  nodles  traversed  within  State  bears  to  whole  number  of 
miles  paid  for,  is  void  as  an  attempt  to  tax  property  outside  the  jurisdiction  of 
the  State  and  as  a  regulation  of  inter-State  commerce.  State  ex  rel.  9.  Pullman 
Palace  Car  Co.,  xiii  807. 
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See  Elbgtxohb;  Osrcbbs. 

Where  officers  fraadnlently  acquire  Utle  to  land  and  an  implkd  tnutaniesfofr 
corporation,  court  will  not  enforce  conveyance  wliere  it  is  ultra  yires  the  corpo- 
ration to  hold  the  land.    Case  «.  Kelly,  ziii.  70. 

It  is  not  fraud  for  stockholder  not  to  intimate  beforehand  hla  intention  to  vote 
on  cumulative  system.    Pierce  «.  Commonwealth,  xiiL  74. 

Municipal  sumcription  invalidated  by  fraudulent  representation  of  president 
of  company  as  to  location  of  the  road.    Curry  e.  Decatur  Co.,  ziii.  80. 

When  officers  in  two  companies  are  same,  contract  awarded  by  one  compmy 
to  the  other  may  be  set  aside  at  option  of  stockholdere  as  fraudulent  in  law. 
Pearson  v.  Concord  R.  Co.,  xiiL  103. 

FEES  PA88. 

In  action  for  inlury  to  panenser,  plea  that  plaintiff  was  riding  on  free  pass 
and  assumed  all  risk,  is  bad.    Kimball  «.  Boston,  eto.,  R.  Co.,  zilL  56. 

OABHISHMSKT. 

Creditor  attaching  stock  has  superiw  right  to  subsequent  b(xia  fide  purdiaser 
without  notice.    Shenandoah  V.  K.  Co.  e.  Griffith,  xiil  IdO. 

Only  affects  debts  due  by  gamiahee  when  proceaa  is  served.  Phelps  «.  Atchi- 
son. T.  &  8.  F.  R  Co.,  xiil.  657. 

Cfamishee  may  set  off  amount  of  non-negotiable  choae  in  action  againt  princi- 
pal defendant  held  in  trust  for  the  garnishee  and  another  Jointly.  Mettor  e. 
Framingham  &  L.  R  Co.,  ziii.  657. 

ORATiriTIU. 

SeeOFFicBBa 

OVABAHTEE.* 

Company  may  guarantee  to  steamboat  line  that  earnings  will  amount  to  sum 
certain.    Green  £y  &  Minn.  R  Co.  e.  Union  Steamboat  Co.,  xiii.  658. 

H0B8E  EAIIE0AD8. 

See  Stbbbt  lUiLBOADa 

ILUBOAL  OOETEAOT. 

How  far  contract  between  two  companies  to  collect  Jointly  tolls  and  freights  is 
illegal.  Contract  to  be  Jointly  liable  lor  through  risks  is  illegal  State  ex.  rel  v. 
Concord  R  Corp.,  xiii.  94. 

INJUKCTION. 

Tax  to  collect  amount  of  municipal  subscription  enjoined  when  same  was  pro> 
cured  by  misleading  representations  of  president  of  railroad  company  as  to  loca- 
tion.   Curry  v.  Decatur  Co.,  xiii,  80. 

Bill  need  not  be  verified,  unless  it  is  intended  to  be  used  as  evidence  on  an  ap- 
plication for  a  provisional  injunction.  Hughes o.  Northern Pac.  R  Co.,  xiii.  157. 

When  issued  against  corporation,  officers  who  do  not  violate  it  or  conceal  tiie 
issuing  of  it  are  not  responsible  for  its  violation.  Trimmer  «.  Penna.  S.  & 
N.  E.  R  Co.,  xiU.  655. 

INSOLVENCY. 

President  who  was  not  stockholder  may  secure  loan  made  by  him  to  companv 
by  taking  bonds  which  he  may  enforce  on  insolvency.  Dunoomb  o.  N.  T.,  R  & 
N.  R  Co.,  xiii.  84. 

Does  not  per  9e  work  dissolution  of  a  corporation.  Shenandoah  V.  R  Co.  v. 
Griffith,  xiii.  120. 
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IKSUBAHCS. 

Where  property  io  destroyed  by  fire  and  suit  is  brought  to  recover  damages, 
defence  that  same  was  fully  insured,  and  that  policies  had  been  collected,  is 
bad.    Texas  &  Pac.  R  Co.  v.  Levi  &  Bro.,  xiii.  464. 

niTEBSST. 

Where  tax  has  never  been  levied,  interest  will  not  be  allowed  thereon.  L.  S. 
&  M.  S.  R  Ck>.  «.  People,  xiii.  666. 

See  Bbs  Adjudioata. 

JUBISDICTIOH. 

See  Removal  of  Causes;  United  States  Courts. 

Question  whether  compan]^  is  or  is  not  authorized  by  act  of  Congress  to  build 
a  bridge  is  within  the  jurisdiction  of  the  United  States  courts.  Hughes  v. 
Northern  Pac.  R  Co.,  xiii.  157. 

Corporation  created  b^  Congress  may  be  sued  in  U.  8.  Court.  Of  what  State 
it  is  a  citizen  not  determined.    Hughes  v.  Northern  Pac.  R  Co.,  xiii.  157. 

Corporation  of  foreign  state  made  by  statute  a  domestic  corporation  cannot  re- 
move a  cause  into  U.  d.  court.    Memphis  &  C.  R  Co.  v.  Alabama,  xiii.  173. 

Where  citizen  of  one  State  assies  claim  against  corporation  of  said  State  to 
citizen  of  another  and  suit  is  instituted  in  courts  of  first-named  State,  cause  can- 
not be  removed  to  U.  S.  court.    Vimont  t>.  Chicago  &  N.  W.  R  Co.,  xiii.  176. 

It  is  particular  province  of  State  courts  to  decide  as  to  legality  of  levying  of 
State  and  local  taxes.    Manhattan  Ry.  Co.  v.  New  York,  xiii.  261. 

When  United  States  courts  have  jurisdiction  of  cause  on  ^ound  that  ques- 
tion involved  is  Federal  in  its  nature — simple  averment  that  this  is  the  case  does 
not  confer  jurisdiction.    Manhattan  R  Co.  «.  New  York,  xiii.  261. 

Corporation  cannot  obtain  injunction  in  United  States  court  to  restrain  levv 
of  State  taxes  on  ground  that  assessment  of  same  is  in  violation  of  fourteenth 
amendment  to  constitution  of  United  States,  where  it  appears  that  such  is  not 
the  case.    Manhattan  R  Co.  ^,  New  York,  xiii.  261. 

Supreme  Court  of  the  United  States  may  remand  cause  for  further  proceed- 
ings.   Little  Miami,  etc.,  R  Co.  «.  United  States,  xiii.  880. 

JUSTICE  OF  THB  PEACE. 

What  is  evidence  of  transfer  of  jurisdiction  from  one  justice  to  another. 
Eronski  v.  Mo.  Pac.  R  Co.»  xiii  652. 

LAND  eEAHT. 

State  may  tax  property  of  railroad  corporation  within  boundaries  of  military 
reservation.    Fort  Leavenworth  R  Co.  d.  Lowe,  xiii.  870. 

Under  charter  exempting  capital  stock  and  dividends  to  certain  amount  from 
taxation,  lands  gran  tea  to  company  by  State  to  aid  in  construction  of  road  are 
not  exempt.    Memphis  &  St.  L.  R  Co.  v.  Loftin,  xiii.  877. 

Statute  exempting  swamp  lands  from  taxation  for  ten  years  or  until  re- 
claimed, construed  to  mean  that  exemption  shall  cease  if  lands  are  reclaimed 
within  ten  years.    Memphis  &  St.  L.  K.  Co.  v.  Loftin»  xiii  877. 

XATESAL  BOADS. 

See  Bbanch  Roads. 

XEAflOB. 

Statute  authorized  railroad  company  to  enter  into  agreement  to  lease  with  as- 
sent  of  majority  of  shareholders:  Held,  that  holders  of  re^stered  bonds  might 
vote  on  the  question.    Hendrie  «.  Grand  Trunk  R  Co.,  xiii.  62. 

Company  may  lease  rolling  stock.  Yorkshire  Ry.  Wagon  Co.  v.  Marline, 
xiii.  658. 
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UCSKSB. 


When  acquiescence  of  company  ia  use  of  crossing  by  public  amounts  to  a 
license.    Bvry  v,  N.  Y.  C.  &  U.  K.  R  Co..  xiii.  615. 


Company  has  no  lien  on  paid-up  shares  for  unpaid  subscriptiona.  Shenan- 
doah V.  R.  Co.  9.  Griffith,  xiii.  120. 

What  sufficient  on  consolidation  to  make  unsecured  debt  of  old  company  a 
lien  on  property  of  consolidated  company.  Tysen  9.  Wabash,  8t  L.  &  P.  R.  Co., 
xiii.  184. 

LIHTATIONS,  8TAT17TE  OP. 

Courts  of  equity  will  not  follow  statute  of  limitations  when  maniff  st  injusUoe 
would  result.    Fogg  v.  St.  Louis,  etc.,  R  Co.,  xiii,  659. 

Secured  creditor  held  barred  under  circumstances  by  Ivpod  of  time  to  present 
and  claim  under  certificate  of  indebtedness.  Hamor  o.  Ea^em  R  R  Co.,  xiii. 
659. 

When  begins  to  run  against  claim  for  taxes.    Goodnow  v.  Stryker,  xiii.  662. 

When  actions  to  cancel  certificates  for  sale  of  lands  for  taxes  are  barred  by 
statute  of  limitations.  Wisconsin  Central  R.  Co.  i;.  Lincoln  Co.  et  aL,  xiii. 
663. 

LIVE  STOCK. 

See  AimcALS. 

LOOATIOH. 

Municipal  subscription  invalidated  b^  change  of  location  on  strength  of  which 
it  was  given.    Curry  «.  Decatur  Co.,  xiii.  80. 

MALICI0TT8  PB08EC17TIOK. 

In  action  for  malicious  prosecution  on  charfl;e  of  selling  fraudulent  railway 
ticket,  defendant  may  show  that  he  knew  of  sales  of  fraudulent  tickets  by  plain- 
tiff on  other  occasions.    Thelin  et  a1.  d.  Dorsey,  xiii.  145. 

When  officer  of  railroad  company  has  such  reasonable  ground  for  suspecting 
X>er8on  of  issuing  fraudulent  tickets  as  to  warrant  him  in  procuring  sear^  war* 
rant  and  institutmg  criminal  prosecution.    Thelin  et  al.  i^.  Dprsey,  xiii.  145. 

Finding  or  not  finding  of  fraudulent  tickets  in  such  case  in  plaintiff's  posses- 
sion not  conclusiye.    Thelin  et  al.  v.  Dorsey,  xiii.  145. 

MAHAGEB. 

Companies  whose  roads  form  continuous  line  may  appoint  common  manager. 
State  ex  rel.  v.  Concord  R  Corp.,  xiiL  94. 

MASTES  AND  SEBVAHT. 

SeeSKBTA2n& 

MILITABY  BE8EBVATI0N. 

State  may  tax  property  of  railroad  corporation  within  boundaries  of  military 
reservation.    Fort  Leavenworth  R  Co.  v.  Lowe,  xiii.  870. 

MOBTGAOE. 

See  FoRECLOSUBS. 

Where  railroad  company  executes  mortgage  and  records  same  in  every  oonn^r 
through  which  it  passes,  purchaser  at  foreclosure  sale  will  take  title  free  of  all 
subsequent  encumbrances.    Cooper  v,  Corbin,  xiii.  394. 

Acts  as  to  acknowledgments  of  chattel  mortgages  have  no  reference  to  mort- 
gages of  railroad  property.    Cooper  f>,  Corbin,  xiii.  894. 
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mnCIPAL  ASSESSMBITTS. 

See  AfWBflHMKNTB. 

KUVICIPAL  8UB8CBSPTI0H8. 

Where  president  obtained  municipal  subscription  by  representation  that  road 
iv^ould  be  located  on  certain  route,  and  afterwards  location  is  changed,  tax  for 
amount  of  subscription  will  be  enjoined  where  notice  of  intent  to  dispute  it  was 
^▼en  before  grading  of  road.    Guny  v.  Decatur  Co.,  xiii.  80. 

Claim  and  lien  of  plaintiff  on  taxes  raised  for  county  hondai'MM,  to  have 
been  extinguished.    Callahan  v.  Smart,  xiiL  662. 

JCUHICIFALITT. 

Has  power  to  establish  post  and  beam  as  a  slifety  gate  at  a  railroad  croaiiiig. 
Textor  i^.  Baltimore  &  Ohio  R.  Co.,  xiii.  685. 

Violation  of  ordinance  as  to  speed  and  sisals  does  not  alone  render  the  com- 
pany liable  in  case  of  accident.    Eelley  v.  Hannibal  &  St.  J.  R.  Co.,  xiii.  688. 

Where  person  was  injured  by  cars  moved  in  violation  of  city  ordinance:  Held, 
that  the  violation  was  not  negligence  per  se,  but  that  the  ordinance  was  admis- 
Bible  in  evidence  as  bearing  on  the  questions  of  negligence  and  contributory 
negligence.    Meek  v.  Penna.  Co.,  xiiL  643. 

HSGLIGENCE. 

See  Animals;  CBoasmos;  Fengbb;  Sigkalb;  Sfebd. 

Court  is  not  boimd  to  instruct  jury  to  find  fully  in  what  the  negligence  in 
question  consisted.    Missouri  Pac.  R  Co.  v.  Reynolds,  xiii.  SiO. 

HSeUOXVCE  (COMFASATIVE). 

SeeAiOMALS. 

HEOIICffiHGE  (CONTBIBITTOBT). 

See  Animals;  CBOfismos;  Fengbs. 

The  doctrine  of  comparative  negligence  denied  us  applied  to  injuries  to  cattle. 
Atchison,  T.  &  8.  F.  K.  Co.  v.  Morgan,  xiii.  499. 

HOBTHEBV  PACIFIC  SAIIWAY  CO. 

See  BnmeB;  Chabteb;  Citizeitship. 

HOTICE. 

See  Aoentb;  Animalb;  Fekcb& 

HOVA  8C0TIA. 

As  to  transfer  of  Nova  Scotia  railwa3r8  to  Dominion  of  Canada.  Western 
Cos.  R.  Co.  «.  Windsor,  etc.  R  Co.  xiii.  657. 

0FFICES8. 

Where  officers  have  actquired  title  to  land  in  their  own  name  in  trust  for 
company,  which  land  it  is  ultra  vires  the  company  to  hold,  court  will  not  de- 
cree a  conveyance  of  such  land  to  corporation.    Case  «.  Kelly,  xiii.  70. 

May  be  voted  for  on  cumulative  plan.  Stockholder  not  bound  to  intimate 
beforehand  his  intention  so  to  vote.    Pierce  v.  Commonwealth,  xiii.  74. 

"Wliere  president  obtained  municipal  subscription  by  representation  that  road 
would  be  located  on  certain  route,  and  afterwards  the  location  is  changed,  tax 
will  be  enjoined  for  amount  of  subscription,  where  notice  of  intent  to  dilute  it 
was  given  before  grading  of  road.    Curry  v,  Decatur  Co.,  xiii.  80. 
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OJnCEMS^Chniinysd. 

PresideDt  who  was  not  stockholder  Day  aecore  loan  made  by  him  to  coipon- 
tion  by  taking  bonds  of  company  which  he  may  on  insolyency  enforce.  Dun- 
comb  «.  N.  Y.  H.  &  N.  R  Co..  ziU.  84. 

Depositing  bonds  nven  to  him  to  secure  loan  with  other  bonds  to  secure  per- 
formance of  contract  by  company,  does  not  waire  his  rights  thereto.  Doncomb 
9.  N.  Y.,  H.  &  N.  R.  Co..  xiS.  84. 

When  acting  in  good  faith  but  in  Tiolation  of  decree  of  court,  will  be  subjected 
to  nominal  penalty  only.    State  ex  rel.  v.  Concord  R  Corp..  xiiL  94. 

When  majority  of  officers  same  in  two  companies*  contracts  awarded  oneoom- 

emy  by  the  other  may  be  set  aside  at  election  of  stockholders  as  fraudulent  in 
w.    Pearson  «.  R  R  Co..  ziii.  103. 

Director  of  one  company  is  incompetent  to  serve  as  director  of  company  with 
adverse  interests,  ana  will  be  removed.  Pearson  «.  Concord  R  Co.,  ziiL 
102. 

Company  cannot  vote  gratuities  to  officers  when  being  wound  tip.  Hntton  t . 
West  Cork  Ry.  Co.,  xiii.  655. 

When  injunction  is  issued  against  corporation,  officers  who  do  not  violate  it. 
nor  conceal  fact  that  it  has  issued,  are  not  liable  for  its  Eolation.  Trimmer  v. 
Penna..  8.  &  N.  £.  R  Co.,  xiii.  6S5. 

Superintendent  of  two  companies,  with  half  salary  from  eadi,  cannot  appro- 

Eriate  monev  paid  him  by  one  comi>any  for  laborers  to  payment  of  salary  doe 
im  from  other  company,  and  in  suit  against  such  cominmy  by  him  for  salary 
the  amount  received  by  him  as  above  cannot  be  set  off.  Detroit,  etc,  R  Co.  c 
Smith.  XiiL  655. 

Railroad  policeman  has  power  to  arrest  party  on  Btinday  for  injtuing  sheep 
in  cattle  yaxtL    Corbett  v.  Sullivan,  xiii.  655. 

Directors  cannot  postpone  time  of  annual  election  so  as  to  oontintie  themselves 
in  office.    Elkins  e.  C.  «  A.  R  Co..  xiii.  666. 

As  to  who  can  complain  of  fraud  in  election  of  officers.  In  ze  Syracose.  C. 
&  N.  Y.  R  Co.,  xiii.  666. 

Official  act  of  officer  de  faeta  cannot  be  questioned  collaterally.  Chicago  & 
N.  W.  R  Co.  f>.  Langlade  Co.,  xiiL  662L 

OBDIVAVCE. 

Violation  of  ordinance  as  to  speed  and  dgnals  does  not  alone  render  the 
company  liable  in  case  of  accident  Eelley  e.  Hannibal  ^  St  J.  R  Co.,  xiii. 
638. 

Where  person  was  injured  by  cars  moved  in  violation  of  citr  ordinance:  Eeld, 
that  the  violation  was  not  negligence  per  se,  but  that  the  ordinance  was  admis- 
sible in  evidence  as  bearing  on  the  questions  of  n^Ugenoe  and  oontribntoiy 
negligence.    Meek  e.  Penna.  Co..  xiiL  648. 

PALACE-CAB  C0MFAVIB8. 

See  Slbbfiko-Cab  CoMPABisa, 


PAS8SH0SB8. 


See  Fbbic  Pass. 
See  TiCKBTS;  Strbbt  Cabb. 

DtJTT  09  COMPAITT. 


Company  must  provide  safe  place  and  seats  for  passengers.  LouisTille  A  N. 
R.  Co.  V.  ftelley,  xiii.  1. 

Carrier  bound  to  utmost  care  and  prudence.  Burlington,  etc.,  R  Co.  «• 
Raymond,  xiii.  6. 

Carriers  of  passengers  bound  to  highest  degree  of  care.  Little  Rock  &.  Ft.  S. 
R.  Co.  V.  Miles,  xiii.  10. 
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TASSESQiEBB— Continued, 

Fact  that  train  leaves  track  raises  a  prima  facie  presumption  of  negligence. 
Little  Rock  &  Ft.  8.  R.  Co.  v.  Miles,  xiiL  10. 

Street  car  must  stop  sufficient  time  to  allow  passenger  to  alight.  Wardle  v, 
New  Orleans  R.  Co.,  xili.  60. 

Plea  that  passenger  injured  was  riding  on  free  ticket  and  assumed  all  risk  is 
bad.    Kimball  v.  Boston,  etc.,  R  Co.»  xiiL  65. 

DUTT  OF  PasSBNGBRS. 

Person  travelling  on  drover's  pass  bound  to  conform  to  regulations  of  com- 
pany.   Little  Rock  &  Ft.  S.  R.  Co.  v.  Miles,  xiiL  10. 

Is  eenerally  bound  to  inform  himself  as  to  regulations  and  occupv  seat;  but 
not  if  he  occupies  other  position  with  consent  of  conductor.  Little  Rock  &  Ft. 
8.  R  Co.  V.  Miles,  xiii.  10. 

Bound  to  take  notice  of  advertisements  as  to  where  trains  stop.  Where  con- 
ductor notifies  passenger  train  does  not  stop  at  his  destination,  mere  receipt  and 
punching  of  tickiet  does  not  bind  company  to  let  him  oft  there.  Trotlinger  v. 
Bast  Tenn.,  etc,  R  Co.,  xiii.  49. 

CONTRIBUTOBT  NSGLIGBNCB. 

How  far  Justified  in  obeying  order  of  conductor  to  pass  over  platform  of 
moving  train.    Louisville  &  N.  R.  Co.  d.  Kelley,  xiii.  1. 

WherQ  passenger  was  injured  in  aliffhting  from  cars,  he  cannot  recover  with- 
out aflirmatively  showing  that  he  is  free  from  contributory  negligence.  Bur- 
lington, etc.,  R  Co.  «.  Ittiymond,  xiii.  6. 

Drover  riding  on  top  of  cattle  cars  with  consent  of  station  agent  cannot  re- 
cover in  case  of  injury.    Little  Rock  &  Ft.  S.  R  Co.  «.  Miles,  xiii.  10. 

When  street  car  stops  to  allow  one  passeneer  to  alight,  another  passenger  need 
not  as  matter  of  law  signify  like  intent.  If,  without  doing  so,  he  attempts  to 
^ight,  his  contributory  negligence  is  for  jury.  Rathbone  «.  Union  R  Co.,  xiii. 
68. 

Fabbs  ahd  Tickets. 

Where  statute  provided  that  fare  should  not  be  more  than  three  cents  per  mile 
for  distances  exceeding  eight  miles,  and  that  fare  should  always  be  that  multiple 
of  five  nearest  reached  by  multiplying  rate  by  distance:  EM,  that  charge  of 
twenty-five  cente  for  more  than  ax  and  less  timn  eight  miles  was  not  unreason- 
3b\e,    Bkillman  v.  Cincinnati,  etc.,  R  Co.,  xiii.  81. 

Company  may  charge  higher  rate  of  fare  when  ticket  not  purchased,  if  office 
was  open,  and  maximum  fare  allowed  by  statute  not  exceeded.  Bkillman  v. 
"Cincinnati,  etc.,  R.  Co.,  xiii.  81. 

Company  may  charge  higher  rate  of  fare  to  persons  unprovided  with  tickets. 
Louisville,  ete.,  R  Co.  v,  Guinan,  xiii.  87. 

Evidence  is  admissible  in  such  case  to  show  that  such  is  not  custom  on  part 
of  company.    Louisville,  etc.,  R.  Co.  v,  Guinan,  xiii.  87. 

Ticket  confers  no  stop-over  privilege  unless  so  expressed  on  ita  face.  Hatten 
«.  Railroad  Co.,  xiii.  68. 

In  action  for  injury  to  passenger,  plea  that  pluntiff  was  riding  on  free  ticket 
and  assumed  all  nsk  is  bad.    Elmball  v,  Boston,  ete.,  R.  Co.,  nli.  65. 

EXFUIiSION. 

Passenger  without  ticket  may  be  expelled  from  car  if  he  refuses  te  pay  extra 
fare  denuinded.    Skillman  v.  Cincinnati,  ete.,  R  Co.,  xiii.  81. 

May  be  expelled  at  place  other  than  stations.  Bkillman  «.  Cin.,  S.  &  C. 
R  Co.,  xiii.  81. 

When  train  is  stepped  to  expel  passenser  for  non-payment  of  fare,  he  ac- 
quires no  right  to  riae  by  then  tendering  &re.  Skillman  v,  Cincinnati,  ete.,  R 
Co.,  xiii.  81. 

Passenger  expelled  by  conductor  in  peaceable  manner  In  accordance  with 
company^  regulations  not  entitled  to  exemplary  damages*  Louisville,  etc.,  R 
Co.,  «.  Guinan,  xiii.  87. 
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•Ccmtinued, 


Acn  OF  Skbyakt^ 

Company  liable  for  wilful  injury  inflicted  by  brakeman  upon  paui  ii^i  i  in 
passing  over  platfonn.    Louisyille  &  N.  R.  Co.  v.  Kelley,  xiiL  1. 

How  far  passenger  Lb  justified  in  obeying  order  of  conductor  to  poas  orer 
platform  of  moving  train.    Louisville  &  N.  R  Co.  «.  Kelley,  xiiL  1. 

Btoppaok  of  Tiuihs. 

Act  requiring  passenger  trains  to  stop  at  county  seats  is  not  nnconstitutiocd 
as  regulating  inter-state  commerce  or  as  infringing  diarter.  Chioigo  &  Alton 
BL  Co.  V.  People,  xiii.  43. 

What  is  **  regular  passenger  train"  within  meaning  of  statute  requiring  sncii 
trains  to  stop  at  county  seats.     Chicago  ^  Alton  R.  Co.  «.  People,  xiiL  &. 

PBOSTmrTES. 

Prostitute  ejected  from  waiting-room  without  andue  force,  entitled  to  nom- 
inal damages  only,  if  any.    Beeson  «.  C,  R.  L  &.  P.  R  Co.,  xiiL  45. 

PATSHT. 

Court  will  dismiss  suit  to  restrain  infringement  of  patent  when  device  in 
question  is  not  patentable,  although  defence  is  not  set  up.  Slawacm  f.  Orand 
8treet  R  Co.,  xiii.  451. 

Middleton  and  Blawson  patents  for  fare  boxes  held  not  patentaUeL  BIkwsoq 
«.  Grand  Street  R  Co.,  xiii.  451. 

PAYnre. 

Railroad  crossing  street  by  deep  cutting  not  liable  to  assessment  for  paving. 
Great  Eastern  R  Co.  v.  Hackney  District  Board  of  Works,  xiiL  404. 

A  railroad  company  having  right  of  way  on  street  only  cannot  be  asMSsed  for 
improvement  of  street.  South  Park  Commissioners  v,  Chicago,  R  ^  Q.  R  Oa, 
xin.  415. 

Portion  of  track  of  street  railroad  in  street  not  assessable  for  expenses  of  pav- 
ing.   State  V.  Ramsey  Co.,  xiii.  419. 

PEKALTY. 

When  officers  act  in  good  faith  but  in  Eolation  of  decree  of  court  will  be  sab- 
jected  to  nominal  penalty  only.    State  ex  rel.  v,  Conoo^  R  Corpw,  xiiL  94. 

PETSI0IAV8. 

Statements  as  to  injury  made  by  patient  to  company's  surgeon  and  his  part- 
ner are  privileged  communications,  not  admissible  in  evidence.  Borlingtoiv 
etc.,  R.  Co.  V,  Raymond,  xiiL  6. 

PITS. 

See  AimcALS;  Fengbs. 

piEADnre. 

See  Amendment;  Animals;  Pencbb. 

In  action  for  injury  to  passen^r,  plea  that  plaintiff  was  riding  on  free  paas 
and  assumed  all  risk  is  bad.    Kimball «.  Boston,  etc.,  R  Co.,  xiu.  55. 

A  fact  impossible  in  law  cannot  be  admitted  by  demurrer.  Louisville  &  N. 
R.  Co.  V.  Palmes,  xiii.  380. 

Corporation  can  take  advantage  of  misnomer  by  plea  in  abatement  only.  L. 
N.  &  Gt.  N.  R.  Co.  V,  Reidmond,  xiii.  515. 

What  a  demurrer  must  be  taken  to  admit.  Richardson  e.  G.  &  N«  W.  R 
Co.,  xiiL  654. 

P0WSB8. 

See  CoBPORATioN;  XJltba.  YntBa. 
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PRACTICE. 

See  Ameiidioent;  Animals;  Appeals;  Costs;  Fences;  GABNismoENT;  8eb- 

YICB  OF  PBOGBSS. 

^Wbere  instructionB  taken  as  a  whole  state  the  law  correctly,  judgment  will 
be  sustained  on  appeal.    Louisville  &  N.  R.  Co.  v.  Eelley,  xiii.  1. 

Skeleton  hill  oi  exceptions  sufficiently  presents  evidence  on  appeaL    Burling* 
ton,  etc.,  R.  Co.  v.  Raymond,  xiii.  6. 

Where  special  findings  are  inconsistent  with  general  verdict,  former  obtain. 
Little  Rock  &  Ft.  8.  R  Co.  v.  Miles,  xiii.  10. 

When  amended  hill  states  new  cause  of  action.  Shenandoah  Y.  R  Co.  v. 
Oriffith,  xiiL  120.    . 

Bef  usal  of  court  to  grant  continuance,  on  nound  that  witness  could  not  he 
found,  sustained.    Johnson  «.  Chicago,  M.  &  St.  P.  R  Co.  xiiL  460. 

Iirelevant  evidence  which  could  not  have  affected  result  furnishes  no  ground 
for  new  trial.    Johnson  «.  Chicago,  M.  &  St  P.  R.  Co.,  xiii.  460. 

CSourt  may  refuse  to  submit  to  juiy  specific  questions  when  substance  thereof 
is  embraced  in  other  interrogatones.  L.  &  N.  R  R.  Co.  ^.  Milam,  £xr.,  xiii. 
510. 

Court  is  not  bound  to  instruct  jury  to  find  fully  in  what  the  negligence  in 
question  consisted.    Missouri  Pac.  Ry.  Co.  «.  Reynolds,  xiii.  510. 

Court  will  not  notice  motion  to  quash  writ  which  fails  to  set  forth  grounds 
thereof.    L.  N.  &  Gt.  S.  R  R  Co.  i^.  Reidmond,  xiii.  516. 

Where  it  is  evident  that  party  applying  will  not  be  benefited  by  new  trial, 
it  will  not  be  granted,  though  there  was  error  in  the  first  trial.  Maher  «.  Winona 
A  St.  P.  R  Co.,  xiii.  572. 

Prayer  that  upon  pleadings  and  evidence  the  plaintiff  cannot  recover  is  too 
^neraL    Western  Md.  R  K.  Co.  v.  Carter,  xiii.  578. 

Supreme  court  will  not  reverse  for  want  of  direct  evidence  where  juij  may 
have  inferred  fact,  especially  where  fact  was  not  contested  on  trial.  liouisville, 
etc.,  R  Co.  V.  Goodbar,  xiii.  599. 

Inapplicability  of  instructions  alone  not  sufficient  grounds  for  reversal.  Kansas 
City,  etc.,  R  Co.  v.  Hay,  xiii.  600. 

Court  will  not  set  asiae  verdict  where  there  is  evidence  to  sustain  it.  Louis- 
ville, etc.,  R  Co.  V.  Smith,  xiii.  608. 

Where  record  shows  questions  put  to  witnesses,  but  fails  to  disclose  answers  to 
be  elicited,  court  will  not  reverse  because  questions  were  not  admitted.  Louis* 
ville,  etc.,  R  Co.  v.  Smith,  xiii.  608. 

Element  of  liability  not  in  case  should  not  be  called  to  attention  of  Jury. 
Chicago  &  Alton  R.  Co.  v.  Robinson,  xiii.  620. 

Court  should  not  interfere  with  province  of  jury  to  weigh  the  evidence.  Chi- 
cago &  Alton  R  Co.  o.  Robinson,  xiii.  620. 

Instruction  which  assumes  existence  of  material  facts  when  same  are  in  dis- 
pute is  erroneous.    Chicago  &  Alton  R.  Co.  v.  Robinson,  xiii.  620. 

Where  there  is  no  such  absence  of  proof  as  to  show  passion  or  prejudice  in 
verdict,  same  will  be  sustained.    Lawson  v.  C.  R.  I.  &  P.  R.  Co. ,  xiii.  648. 

Where  instruction  is  liable  to  misconstruction,  attention  of  court  should  be 
called  to  language  deemed  objectionable.  Evans  v.  St.  Paul,  etc.,  R  Co.,  xiii. 
658. 

Omission  to  fill  blank  in  judgment  for  costs  is  inunaterial.  P.  C.  &  St.  L.  R. 
Co.  «.  Elwood,  xiii.  660.    . 

Formal  objections  may  be  waived  by  agreement  to  allow  court  to  pass  upon 
merits  of  case.    L.  S.  <&  M.  S.  R.  Co.  v.  People,  xiii.  666. 

PBEFEBBED  STOCK. 

Dividends  may  be  conditioned  on  declaration  of  profits  by  directors.  Nickals 
i>.  N.  Y.,  L.  E.  &  W.  R  Co.,  xiii.  189. 

Holders  may  compel  dividend  of  profits  which  directors  bad  resolved  toaccu- 
mulate  or  to  si)end  on  the  road.    Nickals  v.  N.  T.,  L.  E.  &  W.  R.  Co.,  xiii.  189. 

Rights  of  holders  to  share  in  profits  already  earned  pass  by  assignment  of 
stock.    Nickals  v.  N.  Y.,  L.  E.  &  W.  R  Co.,  xiii.  189. 
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PBiTATB  ooxniAxnxv. 

See  CoBFOSATKni. 

PBITATB  BOAM. 

See  AracALB;  FsacHi;  OriuAis  ahp  HtOHWin. 

nitlLMXD  00MMU11C4TI0VI. 

Statements  made  by  penon  injured,  to  surgeon  of  the  company  and  his  pszl- 
ner  are  not  admissible  u  eridenoe.  Burlington,  etc,  R.  Go.  e.  Raymond,  ziii  6. 


PBOsnnjTBS. 

When  ejected  from  waitii^-rooin,  withoat  undue  force,  are  entitled  to  nom- 
inal damages  only,  if  any.    Beeson  e.  C,  R.  L  &  P.  R  Co.,  idiL  43. 

PBOXIMATS  An  SEMOTB  CATOB. 

Where  gateway  is  left  open  and  animals  escape  to  right  of  way.  and  being 
frightened  by  passing  train,  run  against  barbed  wue  fence  and  are  injured:  HM, 
That  leaving  the  gate  open  might  be  deemed  the  proximate  cause  of  the  injury. 
SaTBge  o.  Chicago,  M.  a;  St.  P.  R  Co.,  ziiL  508. 

Where  horse  driven  on  highway  beside  track  was  frightened  by  passing  tnin 
and  ran  on  track  and  was  hurt:  Held,  that  whether  or  not  failure  to  fence  track 
was  proximate  cause  of  injury  was  for  the  jury.  Maher  e.  Winona  &  St  P.  R. 
Co.,  xiii.  572. 


SSCEITEB8. 

United  States  tax  may  be  imposed  on  gross  receipts  while  road  is  in  handa  of 
receivers,  without  naming  receivers  in  settiement.  Phila.  ^  Reading  R  R  Co. 
«.  Commonwealth,  xiii.  ^7. 

Company  is  not  exempt  from  taxation  because  in  hands  of  receiver.  State  r. 
Montclair  &  Greenwood  L.  R  Co.,  xiii.  800. 

Decision  on  tax  question  on  biU  filed  by  receiver  is  not  binding  on  purchssers 
at  foreclosure  sale,  claiming  to  take  property  free  from  lien  of  taxes.  Cooper  v, 
Corbin,  xiii  394. 

SSCOBBIVG  ACTS. 

Where  railroad  mortgage  is  duly  recorded,  purchaser  at  foredosore  sele  take» 
free  from  subsequent  tax  liens.    Cooper  e.  Corbin,  xiiL  dM. 

SSCOBM. 

Entries  in  companv's  books  are  not  admissible  on  its  behalf  to  disprore  negli- 
gence.   Pittsburgh  &  L.  £.  RR  Co.  e.  Cunnington.  xiii  520. 

BSKOTAL  07  CAVfiM. 

Corporation  of  foreign  State  made  by  statute  a  domestic  corporation,  cannot 
remove  cause  into  U.  S.  courts.    Memphis  &  C.  R.  Co.  e.  Alabama,  xiii.  173. 

Wliere  citizen  of  one  State  assigns  claim  against  corporation  of  said  State  to 
citizen  of  another  and  suit  is  instituted  in  courts  of  first-named  State,  the  csase 
cannot  be  removed  to  U.  S.  court.  Yimont  e.  Chicago  &  N.  W.  R  Ca,  ziiL 
176. 

XEPAIBS. 

See  CsosBiNas;  ItoGB& 
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XS8  ADJUDICATA. 

The  doctrine  stated.    Shenandoah  Y.  R  Co.  «.  Griffith,  ziii.  120. 

Doctrine  does  not  apply  where  parties  are  not  the  same  and  question  is  differ- 
ent.   Cooper  f).  Corbin,  xiiL  9H. 

The  doctrine  applied  in  a  tax  case  in  a  State  court  where  the  question 
involved  had  been  already  passed  upon  by  the  U.  S.  courts.  Ruegger  i^.  Ind. 
&  St.  L.  R.  Co..  xiii.  659. 

Result  of  suit  as  to  taxes  for  one  year  is  not  les  adjudicata  as  to  subsequent 
suits  between  same  parties  as  to  taxes  for  subsequent  years.  L.  S.  &  M.  S.  R. 
Co.  «.  People,  xiiL  668. 

BS8EXTATI0V. 

See  MiLiTABT  Resbbtatiqit. 

I^TyATtTATT  BIGHTS. 

Northern  Pacific  Railway  Co.  may  build  bridges  on  its  route  across  navigable 
streams,  subject  to  judgment  of  court  that  navigability  is  not  interfered  with. 
Hughes  9.  Northern  Pac.  R.  Co.,  xiii.  157. 

As  to  the  taxation  of  such  rights,  see  State,  etc,  R.  Co.  v,  Yard,  xiiL  664. 

BXVBB8. 

See  RiFABiAH  RiaHTSw 

8CBIP. 

Certain  certificates  construed  to  amount  to  a  dividend  in  scrip.  Bailey  v.  R 
R.  Co.,  xiii.  883. 

8BABCH  WABBAHT. 

When  officer  is  justified  in  procuring  search  winrant  where  he  supposes  per. 
son  guilty  of  selling  fraudulent  railroad  ticket  Thelin,  et  aL,  p.  Dorsey,  xiii. 
145. 

8EBTABT8. 

See  Agents;  AinHALS. 

Company  liable  for  injuries  wilfully  inflicted  on  passenger  by  brakeman, 
Louisville  &  N.  R.  Co.  e.  Kellev,  xiii.  1. 

How  far  passenger  is  justifiea  in  obe3rine  order  of  conductor  to  pass  out  over 
platform  of  moving  train.    Louisville  &  li.  R.  Co.  v.  Eelley,  xiii.  1. 

Station  agent  cannot  authorize  drover  to  ride  on  top  of  cattle  cars.  Little  Rock 
&  Ft  S.  R.  Co.  f>.  Miles,  xiiL  10. 

Where  reckless  mismanagement  is  averred  in  running  a  train,  the  number  of 
brakemen  upon  it  may  be  considered.  McDonald  e.  Qiicago  &  N.  W.  R  Co., 
XiiL  586. 

SmtYIGE  OF  PB0GE88. 

As  to,  on  corporation.  Objection  cannot  be  raised  to  defective  return  of  ser- 
vice of  process,  on  appeaL    Shenandoah  V.  R  Co.  e.  Orifflth»  xiiL  120. 

Defect  in  service  is  waived  by  submission  to  trial  on  merits.  Misnomer  is 
cured  by  judgment    Sxonski  v.  Mo.  Pac.  R  Co.,  xiiL  662. 

SET-OFF. 

In  suit  by  officer  for  salary,  defendant  cannot  set  off  amount  received  bypldn- 
tiff  from  another  company  to  pay  laborers.  Detroit,  etc.,  R  Co.  e.  Smith,  xiiL 
655. 

What  garnishee  may  set  off.    Mettor  e.  Framingham  &  L.  R  Co.,  xiii.  667. 
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Wbeo  Uind  of  nilroad  compasj  used  for  side  tncki  tsd  frei^t  i?  liable  to  dtr 
asaeaffineni  for  public  scwct.     Kew  York,  etc,  R  Co.  r.  New  'Britain,  xiiL  40u. 


fieVAUL 

In  order  to  fix  upon  compuiT  sUtntonr  li&bi!:tT  f or  kfllhtf  cattle  atcroKne.  it 
roust  be  shown  that  Rsnials  wen  not  giTvn  acd  that  k:lli::g'~rpsn!ted  therefrom. 
If  tbU  be  not  ihowo.  other  eTidecce  of  neglizeDoe  is  icadmiaable.  Braxton 
c.  H.  &  St.  J.  R  Co..  XiiL  49L 

In  common  law  action  for  kiilinr  cattle,  the  plaiTi'ifl  maTprore  failxxTetogiTe 
signals  on  apr>raa<:hins  crossing.     Braxtoo  r.  H.  dc  S(.  J.  \L  Co..  yjii  4M. 

Failure  to  fe^>und  siirnals  on  approaching  crcfssinc  as  required  br  statote  does 
not  render  company  l:ahie  where  mjuries  complained  of  were  not  caused  tberebj. 
At^bi^^n,  T.  «k  8.  1^.  R  Co.  r.  Morgan.  xiiL  4W. 

Iijc>truction  thut,  if  effect  of  aoundiog  statatory  signal  was  to  drive  stock  to- 
wards track,  giving  of  bignid  was  negligent,  is  error.  Haniiaitan,  etc,  R  Co.  r. 
Stewart,  xiii.  503. 

Engineer  not  bound  to  givefnenal  where  he  sec*  animals  ahead  on  parted  right 
of  w(iy  other  than  track.    L.  N.^A  Gt.  N.  R  Co.  r.  Reidmond.  xiiL  515. 

Failure  to  give  signal  in  backing  train  to  crossing  used  by  public:  Held,  with 
other  circum.<< lances  to  warrant  submission  of  question  of  negligence  to  joiy. 
Barry  «.  N.  Y.  C.  &  H.  R  R  Co.,  xiiL  615. 

Where  train  is  backed  toward  public  crossing  in  charge  of  brakeman  who  can- 
not see  crossing,  it  is  not  enough  to  ring  the  belL  Bmj  e.  N.  Y.  C.  &  R  B. 
R  Co.,  xiiL  615. 

Instruction  that  engineer  on  approaching  grade  crossing  is  bound  to  give 
"due  warning"  is  error,  as  jury  might  infer  that  he  was  bound  to  do  more  than 
give  signals.     Chicago  &  Alton  R.  Co.  v.  Robinson.  xiiL  620. 

Evidence  that  signals  were  given  is  of  greater  weight  than  CTidence  that  they 
were  not.     Chicago  A  Alton  R  Co.  «.  Robinson,  xiil.  620. 

liailroad  companies  not  bound  to  give  statutory  signals  on  approaching  cross- 
ings of  private  ways  when  not  accustomed  so  to  do.  Johnson's  Admr.  «.  L.  & 
N.  R  Co.  xiii.  623. 

Company  is  not  bound  to  gire  statutory  signals  on  approaching  track  crossing 
for  passengers,  etc.,  within  its  own  grounds^  Bennett  o.  Grand  Trunk  R  Co.. 
xiii.  627. 

Where  plaintiff  tied  his  team  near  crossing,  railroad  company  was  Md  not 
bound  as  to  him  to  give  signals  of  approaching  train.  6t.  Louis,  eta,  R  Co.  f. 
Payne,  xiii.  632. 

Inere  violation  of  ordinance  as  to  signals  on  approachin|^  crossing  does  not 
render  company  liable  in  case  of  accident.  Kelley  f>.  Hanmbal  &  St.  J.  R  Co., 
xiii.  638. 

In  action  for  killing  cattle  at  crossing,  petition  may  unite  allegations  of  failure 
to  sound  signals  and  of  negligence  in  nmnlng  train.  Lynn  «.  Chicago,  etc.,  B. 
Co.,  xiiL  651. 


8LE£PIH0-CAB  C0MPAVIE8. 

Tax  on  such  proportional  share  of  gross  leoeiptB  of  foreign  palace-car  com- 
pany as  number  of  miles  traversed  within  State  bears  to  whole  number  paid  for, 
IS  void  as  an  attempt  to  tax  property  situate  in  another  State.  State  ex  rel.  r. 
Pullman  Palace  Car  Co.,  xiii.  807. 


8PABU. 

See  FiBB. 
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Penon  not  an  expert  cannot  be  asked  how  long  it  would  take  to  stop  train 
goinj?  at  given  speea.    Manhattan,  etc.,  R.  Co.  «.  Stewart,  xiii.  608. 

Whether  or  not  giyen  rate  of  speed  is  negligent  is  to  be  determined  by  all 
the  circumstances.  It  is  error  td  charge  that  it  is  negligent  to  run  train  at  ni^ht 
at  such  speed  that  it  cannot  be  stopped  within  distance  the  headlight  would  dis- 
cover objects  on  the  road.    L.  &  N.  R.  R  Co.  o.  Milam,  £xr.,  xiii.  507. 

Mere  fact  that  train  approaches  crossing  at  higher  rate  of  ^eed  than  allowed 
hy  ordinance  does  not  render  the  company  liable.  EJeUey  v.  Hannibal  &  St.  J. 
R  Co..  xiii  688. 

STAnOV. 

Person  goin^  to  train  to  meet  his  wife  injured  by  falling  into  deep  hole  on  sta- 
tion grounds,  is  not  a  trespasser  and  may  recover.  McKone  v,  Mich.  Cent.  R. 
Co.,  xiii.  29. 

f^ostitute  ejected  without  undue  force  from  waiting-room  entitled  to  nominal 
damages  only,  if  any.    Beeson  «.  C,  R  I.  &  P.  R  Co.,  xiii.  45. 

8TATI0V  GB0TIin)8. 

See  AiOMALS;  FsNOse;  CBOSSiNas;  Signals;  Statutbsl 

8TATim. 

See  Taxes  asd  Taxation. 

Where  statute  provides  that  fare  should  not  be  more  than  three  cents  per  mile 
for  distance  exceeding  eight  miles,  and  that  fare  should  always  be  that  multiple 
of  five  nearest  reach^  by  multiplying  rate  by  distance:  EM,  that  charge  of 
twenty-five  cents  for  more  than  six  or  less  than  eight  miles  was  not  unreason- 
able.   Skillman  v.  Cincinnati  R.  Co.,  xiii.  81. 

What  is  "regular  passenger  train"  within  meaning  of  statute  requiring  such 
trains  to  stop  at  county  seats.    Chicago  &  Alton  R.  Co.  i>.  People,  xiii.  4a. 

Act  requiring  passenger  trains  to  stop  at  county  seats  is  not  unconstitutional 
as  regulating  inter-State  commerce  or  infringing  chartered  rights.  Chicago  & 
Alton  R.  Co.  v.  People,  xiii.  42. 

On  final  passage  must  be  read  at  length,  and  yeas  and  nays  must  be  entered 
separately  on  journal.    Co.  of  Santa  Clara  f).  Southern  Pac.  R.  Co.,  xiii.  182. 

Legislative  30umal8  in  manuscript  are  superior  to  printed  journals,  and  may 
be  consulted  as  to  whether  statute  has  become  law.  Co.  of  Santa  Clara  v. 
Southern  Pac.  R.  Co.,  xiii.  182. 

When  act  to  amend  another  act  has  purpose  sufficiently  expressed  in  title. 
San  Francisco  &  N.  P.  R.  Co.  v.  State  Board,  xiii.  248. 

California  law  imposing  tax  on  railroads  is  not  a  special  or  local  law.  San 
Francisco  &  N.  P.  K.  Co.  v.  State  Board,  xiii.  248. 

Act  authorizing  amendment  of  assessment  in  wrong  name  will  be  liberally 
construed  so  as  to  refer  to  taxes  assessed  before  act  was  passed.  State  v.  Mont- 
clair  &  Greenwood  L.  R.  Co.,  xiii.  890. 

As  against  innocent  purchaser  of  railway  property,  retrospective  law  impos- 
ing back  taxes  is  void.     State  v,  St.  Louis,  K.  C.  &  N.  R.  Co.,  xiii.  426. 

Statute  requiring  person  to  be  stationed  on  last  car  of  every  train  applies  to 
trains  running  in  station  grounds.    Bennett  v.  Grand  Trunk  R.  Co.,  xiii.  627. 

8T00Z  AJSm  8T0GKH0IDEB8. 

See  Taxes  and  Taxation. 

Holders  of  registered  bonds  held  under  circumstances  to  be  entitled  to  vote  as 
"shareholders.'*^  Hendrie  ©.  Grand  Trunk  R  Co.,  xiii.  62. 

Rulroad  company  cannot  take  stock  in  another  like  company  so  as  to  control 
it.    Pearson  v.  Concord  R.  R,  et  al.,  xiii.  102. 

Company  has  no  lien  on  paid-up  shares  for  unpaid  subscriptions.  Shenandoah 
V.  R  R  Co.  t».  Griffith,  xiii.  120. 
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Creditor  attAchinir  stock  has  better  right  thrnn  satMequent  bona  fide  poichaser 
without  notice.     Sheoandoah  V.  R  Co.  c.  Griffith,  xiii.  120. 

Shares  of  stock  are  persooal  propertj.     Seward  v.  Rising  Sun,  xiiL  815. 

Capital  stock  for  purposes  of  taxauon  is  r^arded  as  plbrsonalty.  Coop^  «. 
Corbin.  xiii.  894. 

In  Missouri  tax  is  against  shareholders  on  shares  only  and  constitutes  no  lien 
on  property  of  company.     State  v.  St.  Louis,  K.  C.  ft  rl^.  R  Co. ,  xiii.  4M. 

Stockholder,  becomingsuch  after  election  of  oflicerSk  cannol  complain  thereoL 
In  re  Syracuse  C.  ft  N.  R  Co.,  xiii.  656. 

STOCK  LAWB. 

See  AmocAiA 

tTBXKT  GAB. 

See  PASflBKOKB. 

Where  car  stops  to  allow  one  passenger  to  alight,  another  is  not  bOQAd  ie  mat- 
ter of  law  to  signify  same  wish.  If,  without  doing  so,  he  endeayors  to  alight 
and  is  injured,  contributory  negligence  is  for  jury.  Rathbone  e.  Union  R  R 
Co.,  xiii.  58. 

Must  stop  sufficient  time  to  allow  passengers  to  alight.  Wardle  e.  New  Or- 
leans R  Co.,  xiii.  60. 

Not  assessable  for  expense  of  paying  street.     State  e.  Ramsey  Co.,  !diL  419. 

Middleton  and  Slawson  patents  for  fare  boxes:  Eeid^  not  to  be  patentable. 
Sluwson  V.  Grand  Street  R  Co.,  xiiL  451. 

8TSEET8  ASB  HI0HWATS. 

Lands  owned  by  railroad  company  in  fee  for  freight  and  dde  tracks,  well 
situated  for  manufacturing  purposes,  is  liable  to  a  city  assessment  for  a  pnbhc 
sewer.     New  York,  etc.,  R  Co.  e.  New  Britain,  xiii.  400. 

Railroad  company  crossing^  street  by  deep  cutting  not  liable  to  assessment 
for  paying.  Great  Eastern  R  Co.  v.  Hackney  District  Board  of  Works,  xiii 
404. 

A  railroad  company  haying  right  of  way  In  street  only  cannot  be  assessed  for 
Improyement  of  street.  South  Park  Commissioners  e.  Chicago,  B.  ft  Q.  R  Co., 
xiii.  415. 

Portion  of  track  of  street  railroad  in  street  not  asBessable  for  expenses  of  par- 
ing.   State  o.  Ramsey  Co.,  xiii.  419. 

See  AimcALS;  CBoeamos;  Fekcbb. 

Company  must  fence  crossing  of  priyate  road.  Pittsburgh,  etc,  R.  Go.  e.  Cnn- 
nington,  xiii.  529. 

Company  not  bound  to  fence  priyate  crosdng  used  as  public  one.  Atcfaiaon 
T.  ft  S.  F.  R  Co.  V.  Qriffis,  xiii.  532. 

Railroad  company  is  bound  to  keep  approaches  to  highway  ciossmg  m  safe 
condition.    Maltby  v,  Chicago  ft  W.  M.  R.  Co.,  xiii.  606. 

Railroad  company  is  bouna  to  keep  highway  crossing  in  repair,  whether  MA- 
way  is  laid  out  before  or  after  construction  of  the  railroad.  Xiouisyille,  etc.,  R. 
Co.  «•  Smith,  xiii.  608. 

Company  is  not  bound  to  build  that  part  of  highway  crossing  its  ri^tof  way. 
People  V.  Lake  Shore  ft  M.  S.  R  Co..  xiiL  611. 

8UBSCBIFTI0V8  BT  XITHICIFALITISS. 

See  Municipal  SuBsciopnOKB. 

SUNDAY. 

Railroad  policeman  may  make  arrest  on  Sunday.  Corbett  ▼.  Sulliyao,  xiiL 
655. 
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swAicp  lAims. 

Statute  exempting  swamp  lands  from  taxation  for  ten  years  or  until  reclaimed 
construed  to  mean  tnat  exemption  shall  cease  if  lands  are  reclaimed  within  ten 
years.    Memphis  &  pt.  L.  R  Co.  v.  Loftin,  xiii.  877 

TAXES  AND  TAXATION. 

See  ASSBSSHBKTS. 

GsmEBAL^  PBINGIFLBa 

Power  of  State  to  impose  tax  not  to  he  limited  or  restricted  save  by  dear  lan- 
guage.   Central  Pacific  R  Co.  v.  State  Board,  xiii.  256. 

California  law  imposing  tax  on  railroads  is  not  a  local  or  special  law.  San 
Francisco  &  N.  P.  R  Co.  «.  State  Board,  xiii.  248. 

It  is  particular  province  of  State  courts  to  decide  as  to  legality  of  levy  of 
State  and  local  taxes.    Manhattan  Rv.  Co.  f.  New  York,  xiii.  261. 

System  of  taxing  corporations  in  New  York,  dividing  assets  into  capital  stock, 
surplus  profits,  and  real  estate,  and  taxing  each  of  them,  is  not  obnoxious  to 
fourteenth  amendment  to  constitution  of  United  States.  Manhattan  Ry.  Co.  v. 
New  York,  xiii.  261. 

Corporation  consolidating  with  roads  of  other  States:  Eetd,  under  drcum- 
sEtances  not  to  be  taxable  according  to  general  law,  but  by  terms  of  special 
charter.    State  Treasurer  v.  Auditor-General,  xiii.  296. 

Tax  upon  ^oss  earnings  of  road  partly  out  of  State  is  unconstitutional,  be- 
cause not  levied  on  rule  of  equality  with  corporations  whose  business  is  wholly 
in  State.     State  Treasurer  v.  Auditor-General,  xiii.  296. 

State  can  only  tax  track,  gross  earnings,  and  capital  stock,  in  proportion  to 
X)art  of  road  within  State.     State  Treasurer  v.  Auditor-Gteneral,  xiii.  296. 

Tax  on  such  proportional  share  of  jb^oss  receipts  of  foreign  palace-car  com- 
pany, as  number  of  miles  traversed  within  State  bears  to  whole  number  paid  for, 
IS  void  as  an  attempt  to  tax  property  outside  jurisdiction  of  State,  and  also  as  a 
regulation  of  inter-State  commerce.  State  ex  rel.  v,  Pullman  Palace  Car  Co., 
Xiii.  807. 

A  law  imposing  tax  on  gross  receipts  of  some  companies  and  on  capital  stock 
of  others  is  not  constitutional,  as  it  does  not  levy  taxes  by  uniform  rule.  Worth 
V.  Wilminffton  &  W.  R  Co.,  xiii.  286. 

United  States  tax  may  be  imposed  on  gross  receipts  while  road  is  in  hands  of 
receiver,  without  naming  receivers  in  settlement.  Phila.  &  Reading  B.  R.  Co. 
V,  Commonwealth,  xiii.  867. 

State  may  tax  property  of  railroad  corporation  within  boundaries  of  military 
reservation.    Fort  Leavenworth  R  Co.  «.  Lowe,  xiii.  870. 

Purchasers  at  foreclosure  sale  claiming  to  take  property  exemnt  from  taxation 
are  not  bound  by  former  decision  as  to  validity  of  tax  on  bill  nled  by  receiver. 
Cooi)er  V,  Corbin,  xiii.  894. 

Railroad  property  sold  to  innocent  purchaser  cannot  by  retrospective  act  be 
subjected  in  bis  hands  to  back  taxation.  State  «.  St.  Louis,  E.  C.  &  N.  R  Co.» 
xiii  426. 

TAX. 

Where  a  bill  to  restrain  collection  of  taxes  has  been  dismissed,  same  parties 
cannot  again  file  bill  for  same  cause  against  collectors.  Ruegger  v,  Ind.  &  St. 
L.  R  Co.,  xiii.  659. 

Attorney-general  may  assume  control  of  actions  for  delinquent  taxes.  Clerk 
cannot  enter  judgment  for  less  than  total  sum  named  in  complaint  Sacramento 
t>.  Central  Pac.  R  Co.,  xiii.  660. 

When  duly  levied,  is  judgment  on  which  action  of  debt  will  lie.  Sacramento 
V.  Central  Pac.  R  Co..  xiii.  660. 

Act  chan{;ing  county  boundaries  held  constitutional  and  not  to  avoid  subse- 
quent taxation.    Chicago  &  N.  W.  R  Co.  o.  Langlade  Co.,  xiii.  662. 

Tram  railways  may  be  taxed  upon  their  property  as  natural  persons.  Detroit 
St.  Ry.  Cos.  D.  Guthaid,  xiii.  662. 

Result  of  suit  as  to  taxes  for  one  year  is  not  res  ad  judicata  as  to  subsequent. 
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'A' jtr»  r-At-^iT  r-jfcf-'^*^  fcr*f  nT*  u*  «eT«kriifc!T  ksesivd.  :it««  is  nol  treble 
Uri.-  .1      5-l;.  F'n^i-i.-x  i  X.  P.  R  C  :    t.  S-k:e  tntjri,  xLii  24S- 

T«^i.:il  i-'-"iri*«,  fci-i  UTAj^pit  trt?r^i-'t^;  ieacrrz-t:..!:  ii  Asseasaicnt.  Given 
ti>*2^   :;:it  ^v  :.jjA  i^Jt  w>i.^     SftCi  Fr^*-*<o  ^k  X.  P.  &  Col  e.  Siaie  Board, 

A^**n*e*i  TvT>t  of  e^'.i  r>wt  of  pr: r«trJT  aeied  d:>;  be  se^aralely  apportioned  to 
«^T*^-^  c.  ---•.:*:•.  r-r  r."HHi  »ri«:r^>i^L*i*  be  ose  ad.    Ssan  Fimnc;a:o  &  N.  P. 

K  <,o.  t.  .^.iie  K  -iT'l  x^i.  24tl 

WL*^:^*rr  -f^-t^-.ic  ,>:iL*  of  r^rysA  property  need  be  mecuoned  in  assessment 
not  d*3'  i  ;*<1     T^zL  Yt^zjcjsco  dc  N.  P.  R  Co.  cl  Siaie  Board,  xiiL  24S. 

Aa*^**.'!^*::^:  s^**!  r.'H  »i<«;:t  r«ar:i:TiJkr  nic&]  rear  to  wtiich  applicable.  San 
rraf.c^:o  &  N.  P.  R  Co.  r.  ^'ie  B-riari  xilL  i^. 

AiiL  xal  T'».  if-.-./n  :l  CiJf on^ia  applies  ;o  rate  which  for  State  purposes  is  fixed 
for  two  y^rar*.  and  for  city  acd  cl»l.:;:t  purposes  perhaps  for  single  year.  San 
¥r\ut:ykr'o  <fc  X.  P.  R  Co,"  r.  Stale  B>jard.  xiii.  248t 

Cor.Htruciion  of  ioooii^isc^nt  ocnsiuuiiooal  clauses  as  to  powers  and  duties  of 
>y/arl  of  tquaiizatiou-  San  Francisco  &  N.  P.  R  R  Co.  r.  State  Board,  xiiL  S48. 

Wh#;re  DO  fiwom  statement  is  filed,  company  is  debarred  from  appealing  to 
iK/ard  of  e/juaiization  to  h^ve  asses&meDt  aiu:red,  unless  petition  to  that  effect 
is  ])rt:i^nUiii  wiibiM  five  days  of  the  assessmenL  San  Francisco  &  K.  P.  R  Co. 
t.  Stale  lioard.  xiii.  248. 

Provision  of  California  constitution  requiring  one  kind  of  property  to  be  as- 
ftc«'V;d  for  taxation  by  one  board,  and  another  by  another  board,  is  not  opposed 
Ut  foijrU::enth  amendment  in  constitution  of  United  States.  San  Firancisco  &  N. 
P.  K.  Co.  V.  Stale  Board,  xiii.  248. 

Slate  lK>ard  of  equalization  in  California  has  no  power  to  levy  a  tax.  San 
Fnincisr^o  &  N.  P.  li.  Co.  v.  State  Board,  xiii.  248. 

i'owerH  of  State  lx>ard  of  equalization  in  California  as  to  equalizing  railroad 
aHH<;HHmcnts  between  counties.  San  Francisco  &  N.  P.  R  Co.  «.  State  Board, 
xiii.  248. 

AhMcHHmcnt  of  railroads  in  California,  when  in  more  than  one  county,  is  to  be 
mfMle  by  board  of  equalization.  San  F.  <&  N.  P.  R  R  Co.  «.  State  Board, 
xiii.  248;  Central  Pac.  R  Co.  v.  State  Board,  xiii.  256. 

When  commiHHioners  rai^e  tax  valuation  ex  mero  motu,  and  then  give  notice 
to  company  to  up])ear,  and  show  cause  why  new  valuation  should  not  stand, 
thiH  in  Hufllctient.     CommisHioners  v.  Atlanta  &  C.  A.  L.  R  Co.,  xiii.  266. 

It  ifl  HuHicicnt  if  time  and  place  of  meeting  of  State  board  of  equalization  be 
fixud  by  law,  without  separate  notice  to  the  various  railroad  companies.    In 
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such  case  no  right  of  appeal  need  be  given.    Cincinnati,  etc.,  R.  Co.  v,  Ken- 
tucky, xiii.  270. 

Where  tax  is  assessed  on  yalue  of  bonds  in  hands  of  bondholder,  regular  as- 
sessment must  precede  collection  of  tax.  A  mere  return  by  corporation  of 
amount  of  bonds  outstanding  is  not  an  assessmeut,  as  the  bondholder  has  no 
notice  or  right  of  api)eal.     (S)mmon wealth  «.  Lehigh  Valley  R.  Co.,  xiii.  847. 

Regular  assessment  must  precede  collection  of  tax.  Commonwealth  v,  Lehigh 
Valley  R.  Co.,  xiii.  847. 

Settlement  of  State  tax  is  a  ministerial  act,  and  need  not  be  performed  by 
auditor-general  and  State  treasurer  in  person.  Phila.  &  Reading  R.  R.  Co.  v. 
Commonwealth,  xiii.  865. 

Where  State  tax  is  settled  by  others  than  accounting  officers  of  common- 
wealth, the  presumption  is  they  had  authority.  Phila.  &  Reading  R  R.  Co.  «. 
Commonwealth,  xiii.  865. 

Where  purchasers  at  foreclosure  sale  form  new  corporation,  tax  must  be  as- 
sessed in  name  of  new  corporation.  State  v,  Montclair  &  Greenwood  L.  R.  Co., 
xiii.  890. 

Where  assessment  is  in  wrong  name  it  may  be  amended.  Act  authorizing 
such  amendment  liberally  construed.  State  v,  Montclair  &  Greenwood  L.  R 
Co.,  xiii.  890. 

Board  of  equalization  in  Missouri  not  authorized  for  1871  to  levy  taxes  on 
property  of  coxporation  in  specie,  when  corporation  had  not  before  been  taxed 
m  that  form.    State  o.  St.  Louis,  K.  C.  &  N.  R.  Co.,  xiii.  426. 

Railroad  bridge  in  Iowa  held  to  be  properly  assessed  for  taxation  by  local 
authorities  and  not  by  State  board.  Chicago,  M.  <&  St.  P.  R.  Co.  «.  Sabula, 
xiii.  448. 

Practice  where  property  is  omitted  from  assessment  rolls  as  to  its  assessment 
in  ensuing  year  for  year  in  which  tax  was  omitted.  Such  assessment  valid. 
People  ex  rei  o.  Board  of  Assessors,  xiii.  661. 

Records  of  assessments  cannot  be  changed  after  June  1,  except  upon  affidavit 
showing  why  applicant  for  reduction  was  unable  to  apply  before  that  period. 
People  ex  rel  d.  Board  of  Commissioners,  xiii.  661. 

Court  can  review  assessment  on  certiorari  only  where  it  is  illegal,  erroneous  or 
unequal;  but  not  when  valid  by  then  existing  law.  People  ex  rel  d.  Board  of 
Commissioners,  xiii.  661. 

Personal  property  may  be  assessed  at  one  time  in  the  year  and  real  property  at 
another.    Wisconsin  Central  R  Co.  f>,  Lincoln  Co*,  et  al.,  xiii.  668. 

When  lands  cease  to  be  exempt  at  given  date,  it  is  immaterial  whether  they 
are  put  on  assessment  roll  before  or  after  that  date.  Wisconsin  Central  R.  Co. 
«.  Lmcoln  Co.  et  al.,  xiii.  668. 

Failure  of  assessors  to  return  assessment  roll  within  Ume  limited  by  statute 
does  not  invalidate  tax.    B.  &  M.  R  R.  Co.  v.  Saline  Co.,  xiii.  668. 

Accidental  omissions  of  property  from  assessment  roll  do  not  warrant  injunc- 
tion to  restrain  collection  of  taxes  on  other  property.  B.  &  M.  R  Co.  v.  Saline 
Co.,  xiii.  668. 

Certain  steamers  held  to  be  properly  assessed  by  local  assessor  and  not  by 
State  board  of  equalization.  Co.  of  San  Francisco  v.  Central  Pac.  R  Co.,  xiii. 
664. 

Property  will  be  presumed  to  have  been  properly  assessed  by  State  board. 
Burlington  &  M.  R  Co.  «.  Lancaster  Co.,  xiii.  664. 

Failure  of  officers  to  list  property  to  auditor,  or  of  State  board  to  assess  same, 
does  not  render  it  liable  to  assessment  by  precinct  assessor.  Burlington  &M.  R. 
Co.  o.  Lancaster  Co.,  xiii.  664. 

State  is  not  precluded  from  taxing  a  corporation  upon  its  real  capital  and 
loans  where  auditor  general  has  not  passed  upon  correctness  of  reports  upon 
which  erroneous  assessment  was  made.  L.  S.  &  M.  S.  R  Co.  f.  People,  xiiL 
666. 

Taxes  on  Real  Estate. 

Land  held  under  railroad  grant  is  subject  to  taxation.  Fact  that  lands  were 
withheld  from  certification  immaterial.    Goodnow  «.  Stryker,  xiii.  662. 
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As  to  taxing  of  land  under  water.  When  asaessment  of  npland  is  valid, 
thouirh  claim  t<>  right  of  reclamation  is  groundleaa.  State,  etc.,  R.  Go.  t.  Yard, 
xiii.  664. 

Land  and  improvements  should  be  appraised  separately.  State,  etc,  B.  Co. 
t.  Yard,  xiii.  664. 

Depots  and  depot  grounds  in  actual  use  are  taxable  only  as  adding  value  to 
mileaii^e  of  main  line  and  side  track.  Burlington  &  M.  B.  do.  €.  Lancaster  Co., 
xiii.  664. 

Taxes  on  Stock. 

City  may  tax  its  citizens  on  stock  held  by  them  in  foreign  railroad  company, 
although  a  tax  has  been  paid  thereon  in  State  vrhere  company  is  located.  Sew- 
ard V.  Rising  Sun,  xiii.  315. 

Tax  ou  capital  stock  is  on  personalty  and  may  be  levied  on  personalty. 
Cooper  V,  Corbin,  xiii.  394. 

Under  Missouri  law  railroad  property  not  subject  to  taxation  in  specie.  The 
only  tax  is  tax  on  shares.     State  v.  St. "Louis,  K.  C.  &  N.  R.  Co.,  xiii.  426. 

Validity  of  rules  adopted  for  determininff  value  of  capital  stock  of  railroad 
companies  for  taxation  affirmed.  Chicago,  P.  &  S.  R.  Co.  «.  Raymond,  xiii.  663. 

How  and  when  "  actual  value  in  cash  "  of  stock  is  to  be  ascertained  annually 
for  purposes  of  taxation.    Penna.  R.  Co.  v.  Commonwealth,  xiii.  666. 

As  to  imposition  of  taxes  on  stock  and  loans  of  company  which  consolidates 
with  company  of  another  State.    L.  S.  &  M.  S.  R.  Co.  9.  People,  ziiL  666. 

Taxes  on  Bonds  and  Mobtoaoes. 

Tax  on  bonds  in  hands  of  bondholders,  Held,  to  have  been  duly  assessed  by 
county  assessors.  The  law  held  accordingly  not  to  warrant  deduction  of 
amount  of  tax  from  the  interest  by  the  corporation  in  order  to  pay  same  to  State. 
Commonwealth  v.  Lehigh  V.  R.  K.  Co.,  xiii.  847. 

Tax  on  "value"  of  bonds  and  mortgage  means  actual  and  not  par  value. 
Commonwealth  v.  Lehigh  V.  R  R  Co.,  xiii.  347. 

Taxes  imposed  not  on  face  value  of  bonds  issued  but  on  amount  of  actual 
loan.    L.  S.  &  M.  S.  R  Co.  e.  People,  xiii.  666. 

As  to  imposition  of  taxes  on  loans  of  company  consolidating  with  company  of 
another  State.    L.  S.  &  M.  S.  R.  Co.  v.  People,  xiu.  666. 

License  and  Pbitileoe  Taxes. 

As  long  as  corporation  exercises  its  privileges,  taxes  may  be  impoaed  on  fran* 
chises.    Central  Pacific  R  Co.  «.  State  Board,  xilL  256. 

Tax  on  appraised  valuation  of  franchises,  rolling  stock,  and  fixtures:  EM, 
to  be  a  franchise  tax,  constitutional  and  valid  in  ita  nature.  States.  Maine  Cen- 
tral R.  Co.,  xiii.  283. 

Railroad  company  doing  business  ati  express  company  is  liable  to  privilege 
tax  as  such.    Memphis,  etc.,  R  R  Co.  «.  Little  Rock,  xiiL  428. 

Taxes  on  Diyidsnds,  Profitb,  and  Gboss  Recbifts  ob  Eabninos. 

• 

Tax  on  such  proportional  share  of  jmss  receipts  of  foreign  palace^^r  company 
as  numl>er  of  miles  traversed  within  State  bears  to  whole  number  paid  for,  is  void 
as  a  regulation  of  inter-State  commerce.  State  ex  rel.  e.  Pullman  Palace-Car 
Co.,  xiii.  307. 

United  States  tax  on  dividends,  interest,  and  profits  of  railroad  companies,  con- 
strued to  be  a  tax  on  the  corporation  and  not  on  the  stockholders  and  bond- 
holders.    United  States  v.  Erie  Ry.  Co.,  xiii.  819. 

UnitedStates  tax  on  dividends,  interest,  and  profits  of  railroad  companies,  may 
be  collected  on  interest  payable  to  foreign  bondholder  at  foreign  domicile. 
United  States  t».  Erie  Ry.  Co.,  xiii.  319. 

Under  United  States  law,  earnings  of  railroad  company  used  to  pay  interest  or 
dividends  are  taxable  whether  profits  or  not;  but  if  used  for  construction  or 
carried  to  account  of  fund  are  only  taxable  when  profits.  LitUe  Miami,  etc, 
R  Co.  «.  United  Slates,  xiii.  330. 
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Where  company  declares  dividend  in  scrip,  United  States  tax  can  be  imposed 
only  on  such  part  of  dividend  as  was  earned  while  law  imposing  tax  was  in 
force.    Bailey  v.  R.  R.  Co.,  xiii.  888. 

Ta^  on  all  dividends  exceeding  six  per  cent  on  capital  stock  construed  to 
mean  capital  stock  actually  paid  m.  Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co., 
xiii.  841. 

Where  tax  is  imposed  on  ail  dividends  in  excess  of  six  per  cent,  company  can- 
not evade  tax  by  declaring  dividends  less  in  amount,  if  all  dividends  in  one  year 
exceed  six  percent    City  of  Phila.  t.  Ridee  Ave.  Pass.  Ry.  Co.,  xiii.  841. 

For  purposes  of  taxation,  stock  dividends  and  bonuses  stand  on  basis  of  origi- 
nal stock.    L.  S.  &.  M.  S.  R.  Co.  v.  People,  xiii.  606. 

Taxation  on  "gross  earnings"  does  not  include  compensation  paid  by  another 
company  for  right  to  run  trains  over  its  lines.  State  «.  St.  Paul,  M.  &  M.  R. 
Co.,  xiii.  668. 

Lien  of  Taxe& 

Tax  on  capital  stock  is  a  lien  only  from  time  books  are  placed  In  hands  of 
collector.    Cooper  v.  Corbin,  xiii.  894. 

Are  lien  on  real  estate  from  Mav  1  of  year  in  which  they  are  levied,  and  sale 
thereunder  will  pass  titlofree  of  all  encumbrances.    Cooper  v,  Corbin,  xiii.  894. 

Purchaser  at  foreclosure  sale  under  mortgage  takes  title  unencumbered  by 
lien  of  taxes  which  accrued  after  recording  of  mortgage.  Cooper  f>.  Corbin, 
xiiL894. 

Against  shareholders  on  shares  constitutes  no  lien  on  property  of  company. 
State  D.  St  Louis,  E.  C.  &  N.  R  Co.,  xiii  426. 

Exemption  from  Taxation. 

Railroad  companies,  chartered  by  State  but  aided  by  United  States  with  loans 
and  land  grants  and  employed  for  military  and  postal  purposes,  are  not 
exempt  from  taxation  as  t^ent  of  general  government  Co.  of  Santa  Clara 
«.  Southern  Pac.  B.  Co.,  xiii.  182. 

Property  of  State  corporation  not  exempt  from  taxation  because  employed  in 
aervioe  of  United  States.    Central  Pacific  K.  Co.  v.  State  Board,  xiii.  256. 

Where  charter  contains  clause  exempting  property  and  shares  of  corporation 
from  taxation,  no  taxes  can  be  imposed  on  gross  receipts  or  capital  stock. 
Worth  D,  Wilmington  &  W.  R.  Co.,  xiii.  286. 

Under  charter  exempting  capital  stock  and  dividends  to  certain  amount  from 
taxation,  lands  ^ntea  to  conipany  by  State  to  aid  in  construction  are  not  ex- 
empt   Memphis  &  St.  L.  R  Co.  t>.  Loftin,  xiii.  877. 

Arkansas  statute  exempting  swamp  lands  from  taxation  for  ten  years  or  until 
reclaimed,  construed  to  mean  that  exemption  shall  cease  if  they  are  reclaimed 
within  ten  years.    Memphis  <&  St.  L.  R  Co.  o.  Loftin.  xiii.  877. 

Right  of  exemption  cannot  be  assigned.  Louisville  &  N.  R.  Co.  «.  Palmes, 
xiii.  880. 

Where  legislature  cannot  by  law  exempt  railroad  from  taxation,  it  cannot 
authorize  transfer  by  one  company  to  another  of  the  right  of  exemption.  Louis- 
ville &  N.  R  Co.  «.  Palmes,  xiii.  880. 

Where  original  charter  provision  exempting  from  taxation  is  invalid,  subse- 

?uent  law  imposing  tax  is  not  unconstitutional.    Louisville  &  N.  R.  Co.  €. 
'almes,  xiiL  880. 

Company  not  exempt  from  taxation  because  in  hands  of  receiver.  State  v, 
Montclair  &  Greenwood  L.  R.  Co.,  xiii.  890. 

Where  county  had  donated  its  bonds  to  railroad,  hdd,  that  road  was  exempt 
from  taxation.    International,  etc.,  R.  Co.  v.  Anderson  Co.,  xiii.  660. 

Constitution  and  laws  held  to  exempt  road  from  taxation.  Exemption  held 
not  to  be  lost  by  consolidation  or  sale.  International  R  Co.  v,  Anderson  C, 
xiii.  660. 

Act  ocmstrued  to  extend  exemption  but  to  subject  land  to  taxes  already  asses- 
sed against  them.    Wisconsin  Central  R.  Co.  v.  Lincoln  Co.  et  al.,  xiii.-  668. 
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Tax  Sale& 

When  actions  to  caooel  certificates  for  sale  of  land  for  taxes  aiebsmdlnr 
statute  of  limitations.    Wisconsin  Central  R.  Co.  e.  Linooln  Ca  et  aL,  ziH  M 

Othsr  Mattebs. 

Claim  and  lien  of  plaintiff  on  taxes  raised  for  county  bonds:  HM  to  have 
been  extinguished.    Callahan  e.  Smart,  xiii.  <S03. 

What  demand  is  necessary  prerequisite  to  recoveiT  of  iUegal  taxes  paid  noder 
protest.    Burlington  &  M.  R.  Co.  o.  Buffalo  Co.,  xiiL  661 

TICKETS. 

See  PABSEKOEBfl. 

Company  may  charge  higher  fare  to  persons  unproYided  with  tickets,  if  ticket 
office  was  open  and  maximum  fare  allowed  by  statute  not  exceeded.  BkiUmsn 
e.  Cincinnati,  etc.,  R  Co.,  xiiL  81. 

Passenger  without  ticket  may  be  expelled  from  car  if  he  refuses  to  pay  extrs 
fare  demanded.    SkiUman  o.  Cin.,  etc,  R.  Co.,  xiii.  81. 

Company  majr  demand  higher  rate  of  fare  from  persons  unprovided  with 
tickets.    Louisville,  etc.,  R  R.  Co.  e.  Guinan,  xiii.  ffi. 

Evidence  is  admissible  in  such  case  to  show  that  such  is  not  custom  on  part 
of  company.    Louisville,  etc.,  R  R  Co.  e.  Guinan,  xiiL  87. 

Where  conductor  notifies  fMissenger  that  train  does  not  stop  at  his  destination, 
receipt  and  punching  of  his  ticket  does  not  bind  company  to  let  him  off  there. 
Trotlinger  v.  East  Tenn.,  etc.,  R  Co.,  xiii.  ^. 

Confers  no  stop-over  privilege  unless  so  expressed  on  its  face.  Hatton  e. 
Railroad  Co.,  xiii.  58. 

In  action  for  injury  to  passenger,  plea  that  plaintiff  was  riding  on  free  pass 
and  assumed  all  risk  is  bad.    Kimbiul  e.  Boston,  eta,  R  Co.,  xiiL  55. 

As  to  malicious  prosecution  on  a  charge  of  sedling  fraudulent  ticket.  Thelin 
et  al.  e.  Dorsey,  xiii.  145. 

See  Animals;  Fehcbs;  Muhicipaijtt;  Obdinahob: 

TBSBPA88. 

Action  against  railroad  company  for  injury  to  crops  occasioned  by  cattle 
straying  through  the  failure  of  the  company  to  construct  cattle-goanls  is  not  an 
ction  of  trespass.    St.  Louis  &  San  F.  R.  Co.  v.  Sharp,  xiii.  505. 

TX£BPA88EB. 

Person  going  to  train  to  meet  wife  is  not  a  trespasser  and  may  recover  dam- 
ai^es  where  he  falls  into  deep  hole  on  station  grounds.  McEone  v.  Michigan 
Cent.  R.  Co.,  xiii.  29. 

TB1T8TSE  PB0CB88. 

See  Gabnisbmsnt. 

TB1T8T8  AKD  TBV8TEE8. 

Where  officers  fraudulently  acquire  title  to  land  and  an  implied  trust  arises 
for  corporation,  court  will  not  enforce  conveyance  where  it  is  ultra  vires  the 
corporation  to  hold  the  land.    Case  e.  Kelly,  xiii.  70. 

When  directors  are  incompetent  to  serve,  they  will  be  removed  and  trustee 
appointed  to  run  the  road.     Fearson  t>.  Concord  R.  Corp.,  xiiL  102. 

Trust  company  running  railroad  liable  for  killing  of  animals  through  defective 
fences.    Farrell  v.  Union  Trust  Co.,  xiii.  552. 
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VLTBA  VIBSS. 

See  Contract. 

Where  ofScers  have  acqaired  title  to  land  i^  their  own  name  in  trust  for  rail- 
road company,  which  lands  it  is  ultra  vires  the  corporation  to  hold,  court  will 
not  decree  conveyance  of  such  land  to  corporation.    Case  v,  Kell  v,  xiii.  70. 

Company  may  charge  for  use  of  weighing  machine.  London  &N.  W.  R  Co. 
9.  Price,  xiii.  128. 

The  transaction  in  this  case  held  not  to  be  a  borrowing  of  mooev,  but  a  bona 
fide  sale  and  hiring  of  rolling  stock,  and  not  to  be  ultra  vires.  Yorkshire  By. 
Wagon  Co.  v.  Marline,  xiii.  o58. 

Company  may  guarantee  to  steamboat  line  that  its  earnings  will  amount  to 
sum  certain.    Green  Bay  &  Minn.  R  Co. 9.  Union  Steamboat  Co.,  xiii.  658. 

mSlTED  STATES. 

See  Constitutional  Law;  Taxes  and  Taxation. 

trVITZD  STATES  GOVBTS. 

See  Jurisdiction;  Remoyal  of  Causes. 

When  United  States  courts  have  Jurisdiction  of  cause  on  ground  that  question 
involved  is  federal.  Simple  averment  that  this  is  case  does  not  confer  jurisdic- 
tion.   Manhattan  B.  Co.  v.  New  York,  xiii.  261. 

Corporation  cannot  obtain  injunction  in  United  States  court  to  restrain  levy 
of  State  tax  on  ground  that  assessment  of  same  is  in  violation  of  fourteenth 
amendment  to  constitution  of  the  United  States,  where  it  appears  that  such  is 
not  the  case.     Manhattan  B.  Co.  «.  New  York,  xiii.  261. 

Supreme  Court  of  the  United  States  may  remand  cause  for  further  proceed- 
ings.   Little  Miami,  etc.,  B.  Co.  i>.  United  States,  xiii.  880. 

In  determining  whether  jud^ent  of  State  court  gives  effect  to  law  impair, 
ing  obligation  of  contract,  United  States  courts  will  consider  question  inde- 
pendently of  State  courts.    Louisville  &  N.  B.  Co.  v.  Palmes,  xiii.  880. 

VSA0E. 

See  Custom. 

WAI7EB. 

Where  conductor  notifies  passenger  that  train  does  not  stop  at  his  destination, 
the  receipt  of  his  ticket  and  punching  of  same  does  not  waive  rights  of  com- 
pany in  the  premises.    Trotlinger  v.  East  Tenn.  B.  Co.,  xiii.  49. 

WATEBS  AND  WATEBGOTTSSES. 

See  Floods;  Biparian  Biqhtb. 

WABBAHTS. 

See  Search  Warrant. 

WEI6HIH0  KACHIRE. 

Bailroad  company  may  charge  for  use  of  weighing  machine  on  its  premises. 
London  &  N.  W.  R  Co.  v.  Price,  xiii.  128. 

WHISTLES. 

See  Signals. 
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